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DECISIONS 


RELATING TO 


THE PUBLIC LANDS. 


DESERT LAN _ ENTBRY—ASSIGNMENT—CITIZENSHIP. 
NEVADA SourmERN Ry. Co. *. 


Under the provisions of the act of March 3, 1891, the assignee of a desert entryman 
is not required to be a resident citizen of the State or Territory in which the - 
land is situated. It is sufficient in such ease if the assignee is a citizen of the 
United States. . 


A corporation organized under the iawa of a State is in aouteciMintion of law a. | 


citizen of the United States, and, as such, can take and hold by assignment a 
desert entry.. | 


Secretary Smith to wali Reniinaines of the General Land Office, December | 
. I. H.) 28, 1895. oe (EB. M. RB.) 


This case involves the SW. 4 4 of the NE. 4 4, the W.4 of the SE. 4 and 
the SE. 4 of the SE. 4, Sec. 30, T. 9 N 35 R. 23 E., Los Angeles land dis 
trict, California, | 

The record shows that on December 14, 1893, the local officers trans- 
mitted to your office the assignment by iE if Morgan, a native born 
citizen of the United States, who had made desert land entry of the 
above described tract, to the Nevada Southern Railway Company, a 
corporation organized in Colorado, together with the first yearly proof. 

Your office on April 7, 1894, refused to recognize the assignment, as 
the company is a foreign sompenstion. | 

‘Sections 5 and 7 of the amendatory act of March 3, 1891, both give 
the entryman the right to assign at any time prior to Aiial proof, but 
do not place any qualifications upon the assignee. , 

In ew parte Fred W. Kimble a L. D., 67), it was held, inter. alia 
(syllabus): | | 

Under the provisions of said act the assignee of a desert entryman: need not show 
on final proof that he is a resident citizen of the State or Territory in which the land 
is situated. It is sufficient i In 1 such case for the assignee to SHOW that he is a citizen 

of the United States. 


| * Not Patel in Vol, XXL 
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In the circular of J anwany. 26, 1894 (1s Le D., 31), however, it was. 
said: 


In the matter of the assignment. of fieeeet land claims, as recog nized by the act of 
March 3, 1891 (26 Stat., 1095), I have to advise you that this Department, in the con- 
struction of said act, holds that the assignee must possess the qualifications required . 
of the original applicant in the matter of citizenship and residence iu the State or 
Territory in which the land claimed is situated. See 14 L. D., 565. 

You will, therefore, require the assignee, whenever the basi gnmiane of a desert 
claim is filed in your office, to show the qualifications exacted of an original appli- 
cant under the desert land law, in these particulars, and advise him that if he fails, - 
within thirty days from notice, to make the showing required, that his assignment 
will not be recognized. All assignments filed, however, should be forwarded to this 
office. with due report of action thereon. 


In the case, supra, In criticising this circular, it was said, page 70 of 
the opinion: 3 | : 

_ After more mature deliberation on this subject, I am disposed to think these | 
instructions take too narrow a view of the sera and so far as applied to this 
question | of citizenship, are erroneous. ; 

From what has been said hereinbefore in regard to the word “Centr y3” as 5 used in 
the statute and amendment, it will be seen that it applies only to the original entry, 
and that the qualitications of those entitled to make entry ‘as prescribed in section 8 
do not include the assignees of any original entryman in the matter of making 
final proof. It will be observed that in section 7 is found the method to be pursued 
to obtain patent. It provides that at any time within four years upon making satis- | 
factory proof of the reclamation and cultivation of the land. to the extent expressed ; ~ 
‘that he or she is a citizen of the United States,” and on payment of the ica 
tional sum, patent may issue “to the applicant or his assigns.” 

Congress contemplated an assignment of these desert land entries. The aa) ect of 
makiug this class of entries an exception to the unvarying rule—except as to coal. 
entries—can: be readily understood. It is a matter of common knowledge that the 
effecting of a thorough or sufficient reclamation of desert lands in many instances | 
- involves the erection of permanent dams or reservoirs for the purpose of storing the — 
water in the season when at flood, and the construction of canals for carrying the 
‘water many miles in length. From these canals lateral ditches must be run to the 
particular tracts to be irrigated. All this means permanent structures. on exact 
grades to prevent washing; headgates wherever the lateral ditches leave the main 
canal, constructed accurately to avoid waste, and so that the quantity of water 
required may: be exactly measnred. It is needless to say , perhaps, that all this 
Tequires @ oreater amount of capital ofttimes than can ie furnished by the. resi- 
dents in the desert conntry. To induce those of our people who have the money 
to further these great enterprises, Congress wisely provided that these desert entries 
might be transferred under certain limitations and restrictions so that the assignees 
who have invested capital in the construction of these waterways might be assured 
of some compensation for their outlay. If the construction heretofore placed on 
this act is to prevail, that the assigns must also be resident citizens of the State or 
Territory where the land is located, it might defeat the object wonenete had in 
view. 


LT have thus quoted in extenso the opinion 7 the Kimble case, as it 
"clearly sets forth the reasons for the change from the holding of the 

Department as set forth in the circular under discussion. It is evi- 
dent, therefore, that it is not necessary that the assignee should be a | 
resident citizen of the ae in n which a land i is ee The latter | 
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portion of the syllabus, supra, is aS follows: “It. is sufficient In . such 
case for the assignee to show that he is a citizen of the United States.” 
Can a railroad company be a citizen within the meaning of the law? 
In Daily v. Marquette, Houghton and Ontonagon R. RB. ‘Oo, a al. (19 
a Dz, 148), it- was held (syllabus), inter alia: : 
. A corporation organized and. existing ‘under: the laws of a State, is in eonveulas 
tion of law. a citizen of the United States, and as such entitled to invoke the con- 
firmatory provisions of section four, act of March 3, 1887. | 
In Louisville R. BR. Co. v. Letson (2 How., 497, page 558, ) mieeaneene 
court decides: . a _ a ee 
That a ‘corporation created by and doing business in a partienlar State is- ‘to' be 
deemed to all intents and purposes as a person, although an artificial person, an 
inhabitant of the same State, for the purpose of its incorporation, ‘capable of being 
treated as a citizen of that State, as Touch asa natural person. 
| See also Minneapolis and St. Louis Railway. Company, v. ‘Beckwith 
(129 U. S., 26). | 
There is no danger under this construction of the law of corpora- 
tions taking by assignments large tracts of land, inasmuch as section 7 
of the amendatory act provides, : 


_ but no person or association of persons shall hold, by. aslieniient: or eihdewissy prior. 


__ to the issue of patent, more than three aundred and twenty acres of such arid ‘or 


desert Jands, 


My conclusions are that it is not necessary for an assignee to be a 
citizen of the State in which the land lies, nor, in the absence of statu- 
tory requirements, that the assignee must show the same qualifications 
as the original entryman, a natural person. 

IT am, therefore, of opinion that the Nevada Southern Railway Gon | 
pany, a corporation organized under the laws of Colorado, can take | 
and hold, by assignment, the desert eniry of I ta ae 

Your puige: decision is reversed. 


ABANDONED MILITARY RESERVA TION—HOMESTEAD. 
GEORGE DELIUS. 


Hasidenee on 4 Sarak within a military reservation that is subsequently mendeued: 
. acquired by one while employed as custodian of said reservation does not oe 
a right of entry under the proviso to section 2, act. of July 5, 1884. 


Secretar y Sith to the Commissioner of the Gener cil Land Office, J anuary 
4, 1896. ee (W. A. E.) 


The vere hee involved, enmonle icneonie as Greenwood Island, and 
described as fractional parts of sections 18 and 19, township 8 8., range 
5 W.,; St. Stephen’s meridian, Mississippi, was purchased by the United 
States, on August 2, 1848, from Jacob Baptist and ' wife, for military 
purposes, and remained a. military reservation from mn time uutil 


¥en. 
nt 
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; eceubar 18, 1890, when it was turned. over to thie Department of the 


Interior for. dispasal under the BrovOne of the act of July 5, 1884. a 


(23. Stat.. 103). 

- September. 19, 1894, George Delius apuliod: to. enter said | tract as a 
homestead (presumably under the proviso to the second section of said 
act of July 5, 1884), claiming residence thereon since February 1, 1883. 

- This application was transmitted to your office without action by the 
feito and receiver, and was rejected. by your oatte on. No vember 22, 
1894, for the reason that | | 


Sie. 2 of the act of July 5, 1884, providing for entry under the howestead laws by | 
settlers on land turned over to the Interior Department for disposal, expressly pro- 
vides that such lands mnust have been subject to entry under the public land laws at — 
the time of their withdrawal. The island in question was purebased by the United 
States for the purpose of creating a military reservation and was not public land, 
subject to disposal as such, on August 2, 1848, and is not therefore euulect to home- 
stead: entry under said act of July 5, 1884. 


Delius’ appeal from your action brings: the case. before the Depart. 

ment. | ; 
It is not necessary here to pass upon the question as to whether this 

land was subject to homestead entry under the proviso to the second 


section of the act of July 5, 1884, as this office is in receipt of official + Hn 


information froin the War Departm ent to the effect that 


George Delius was appointed custodian of the military reservation of Gresasroed 
‘Island, Mississippi, by the Secretary of War, June 18, 1884, to serve without pay. 
‘His duties consisted principally in keeping squatters off the reservation, encroach. 

ments being constantly made by claimants to the. property. 


| The pro viso to the second section of the act of J uly 5, 1884, tongs as 
follows: ; 


Provided, That any settler who was in actual Pn ee of any portion oF any 
such reservation prior to the location of such reservation, or settled thereon prior 
to January first, eighteen hundred and eighty-four, in good faith, for the purpose of 
securing a home and of entering the same under the conan laws, and has continued 
in such occupation to the present time, and is by law entitled to make a. homestead 
entry, shall be entitled to enter the land so occupied, not exceeding one hundred and: 
sixty acres in a body, according to the 2 government surveys and subdivisions. 


Delius’ residence upon this land being that of a duly appointed LOvV- . 
ernment agent, charged with the duty of keeping trespassers off the 
_ nec it can not be said that he settled thereon “in good faith 

for the purpose of securing a home and of entering the same under the 
general laws,” and consequently he is not entitled to enter this land as 
_a homestead under the proviso to the second section of said act. : 
Your office decision rejecting his application is affirmed. 
LAMBERT » LAMBERT. 


Motion for review at departmental decision of September 23, 1895, 
214. D., 169, denied by ReCreLary: Smith, J anualy: 4, 1896. | 
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FINAL PROOF—PUBLICATION OF NOTICE. 
NORTHERN PACIFIC R. R. Co. v. KEHOR. 


Notice of intention to submit final proof will be held good as against a railroad 
company, where, in the publication thereof, the ‘‘general.land agent” of the 
company is specially cited, and a protest against the proof is subsequently filed 
by said agent, and no exception is taken therein as to the service of said notice, 

' hor ohjection made thereto on appeal. 


Seoretar, y Smith to the Commissioner of the General Land Office, January 
4, 1896. (FLW. OC.) 


I have considered the appeal of the Northern Pacific Railroad Com- 
pany from your office decision of August 6, 1894, holding for cancella- 
tion. its indemnity selection covering the 8.4 of the NW.4 and lots 
2, 3, 4 and 5, Sec. 15, T. 12 N., R. 7 E., Vancouver land Aistuict: Wash- 
ington, on account of the aciieient alata of Patrick Kehoe. 

This tract is within the indemnity limits of the grant for said com- 
pany and was included within its list of selections filed October 27, | 


1891. - 
On November 11, 1891, Patrick Kehoe was permitted to make home- 


stead entry of this land, and on February 9, 1892, notice was published _ 


of his intention to mae final proof on April 6, 1892, 

In this notice Paul Schulze, general land rent for said company, 
was specially cited. On March 8, 1892, said Paul Schulze filed on 
‘behalf of the company a protest against the proof proposed to be sub- 
mitted by Kehoe in which a superior claim on account of the grant was 
set up. At the date of the offer of proof no appearance seems to ome 
been made by the company. . 

- This proof shows that Kehoe made seitionant upon the ind in J ve 
1886; that on the 10th of that month he built a house and has since 
nae valuable improvements, valued at the time of the offer of proof | 
at $800, and that from the date of settlement to the time of his offer of | 

proof he had continued to occupy, claim and improve the land. 

_ The company’s protest was dismissed April 11, 1892, and the same 
day certificate was issued on Kehoe’s proof. The company’s appeal to’ 
your office resulted in the decision of August 6, 1894, which sustained: 
the action of the local officers holding that as the land was within the 
indemnity limits the company could acquire no right therevo until duly 
selected, and as Kehoe had settled upou the land prior to the com- . 
pany’s selection his settlement claiin was sufficient to bar the right of 
selection in the company, which selection was, as before stated, held 
for cancellation. — | : 

The company has appealed from your office decision and i in a brief 
filed by resident counsel it is stated: : 


Without enteriug into a discussion as to the ae of Kehoe to settle upon this land - 
while it was withdrawn, nor his failure to make entry until after. the company’s 
selection, it is sufficient to note that in his published notice he fails to specially cite. 
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the company to appear at the time of his final proof. “Under such seamietauees the 
Commissioner was in error in considering such proof and the same must be returned 
for new publication. | _ | 

In view of the recitation j in this opinion in the nae of notice given — 
~ Kehoe and the action of the company based thereon in entering its 
protest, it would seem that some mistake has been made by counsel, or 
that careful examination was not made of the record. 

As before stated, in the published notice Paul Schulze, the Siete 
land agent of the company, w was cited to appear and under such notice 
he duly filed a protest on behalf of the company against the acceptance 
of the proot proposed to be offered. by Kehoe setting up an adverse 
claim i in the company under its grant. There was no objection made - 
to the manner of service in this protest, and the same was dismissed 
because the proof as offered. showed a Superior claim. in Kehoe. | | 

Neither in the appeal from the action of the local officers, nor in the : 
specification of errors in the appeal filed from your office decision, is 
any exceptance taken to the sufficiency of the notice given by Kehoe 
at the time of his offer of proof. | : 

From a review of the matter I am of the opinion that the notice was 
sufficient and as the proof shows a superior claim in Kehoe, your office 
decision i 18 affirmed and the company’s selection will be canceled, 


PRACTICE—APPEAL—RULE 48 OF PRACTICE. 


WRIGHT », BRYAN. 


To justify the finality as to the facts, provided for under rule 48 of practice, the.find- 
ings of the-local officers must be positive and unequivocal, not argumentative 
or presumptive. — 


Secretary Smith to the Commissioner of the General Land Office, January 
4, 1896, Sea (G. O. RB.) 


- Thomas L, Bryan has filed a motion for review of departmental 


decision of October 1, 1895 (unreported), which affirmed the judgment. 
of your office, dated May 7, 1894, holding for cancellation his mineral 
entry No. 256, made September 7, 1892, for the 8.4 of the NE. 4 of the 
SH. +4 of Sec. 18, T. 158., BR. 70 W. , Pueblo, Colorado. a 

Tt appears fie on November 18, "1392, Fred. L. Wright, in behalf of 
Tinaele and others, alleged occupants “of the land, and intending to 
claim the same as a ‘townsite; tiled a protest against said mineral entry, 
charging, among other things, that five hundred dollars in labor and 
improvements had not been expended DOR the claim peers to obtaining 
receiver's receipt therefor. | 

_ Upon the hearing the register and. receiver found tied banbeiee had : 
| serplicd with-the law, and accordingly recommended that the contest — 

; be dismissed. It does not appear that any appeal Was taken from that. 
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finding, but your office, on receipt of the record, found that the mineral _ 


claimant had not complied with the law in the matter of expenditures, 
saying, further, that “according to claimants own showing, the ground 
-. involved has not been sufficiently tested to either prove or disprove its 
containing a valuable mineral deposit, ” but upon this point, and in 
view of the action taken, your office declined-'to make any decision, 
presumably. upon the ground that the failure of claimant to make the’ 
necessary expenditure was decisive of the whole question. . 

In the appeal from your office decision. to this Department, Glaimant 
urged that under Rule 48 of Practice the findings of the local office 
upon a question of fact become final in the absence of an appeal, and 
that your office thereafter had no power to change those findings, 
except for causes Specified in the rule itself. 

While the Department in the decision, review. of which is sought, did 
riot. discuss the point thus raised, it is: presumed, that. the same was 
considered ; and the disposition of the case necessarily involved the 
determination of the question raised adversely to appellant. | 
To entitle the claimant to patent, he must show. that “five hundred. 
dollars’ worth of labor has been expended or improvements made upon 
the claim by himself or ‘grantors,” Section 2325 of the Revised Statutes, 
oe this point the tegister and receiver find aS follows: ae. 

The testimony on the question of $500. 00 ivorth of labor and UE BrOvoelNSs is 
, soluiinons and in some things conflicting. , 
The improvements are meager, but the labor performed by Bry an wae Wintiack: | 
according to their testimony, goes to show the intention on their part. to comply 
with the statutory requirements in good faith; 

- We are of the opinion that a fair preponderance of the evidence under the’ cir- 
- cumstances shows $500.00 worth of labor and improvements to have heen expended — 


upon said Womack Placer prior to and during the period of publication, and recom- » 
mend that mineral entry No. 256 be allowed to proceed to patent. | 


This alleged finding, from the words employed, can not. be reennen - 
as-an affirmative finding of a fact. The employment: of the. words, | 
namely, “a fair preponderance of the evidence under the cifeumstances | 
shows,” etc., indicates that the register and. receiver came to a conclu: — 
sion without positive testimony. Indeed, the local officers admit the — 
meager character of the improvements, but. think such improvement 
“goes to show the intention on their part: to. comply with the Jaw,” ete. 

In all such cases, the findings of the local officers to justify the 
finality referred to iu Rule 48 must be positive and. predenera nob 
argumentative or presumptive, as appears In this case. 

Under the circumstances, your office was justified in looking into ic 
avidence which induced the so-called finding of the local éfficers: That 
evidence shows that the required rs a had not Pon made. co 

. The motion is soe 7 ots 7 : 
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| MINING CLAIM—ADVERSE AGRICULTURAL CLAIM. 
ASPEN CONSOLIDATED Mining CoMPANY. 


| A mineral claimant who, in his application to purchase, temporarily excludes part 

of his claim that is in conflict. with an adverse agricultural claim, does not 

thereby absolutely waive and renounce all interest in the tract so excluded, but 

may thereafter assert his right thereto ue way oe protest against the final proof 

. of the agricultural claimant. 

A mineral claimant who asserts an interest as against the final proof of an adverse 
agricultural claimant, and asks a hearing thereon, is entitled to be heard on. 

appeal from the denial of his petition. ; 


Secretar ry Smith to une Commissioner of the Pa Land Office, Taseby: 
| 7 4,1896.. |. (BE. W,) 


‘I have before me the petition of the Aspen Consolidated Mining 
‘Company, filed June 15, 1895, for writ of certiorari in the above styled 
contest. In this petition itis alleged that the petitioner is the owner 
of the Fowler placer mining claim at Aspen, Colorado, and has been 
ever. since 1889; that said claim was discovered on the 15th of May, 

1883, and located on the 19th of the same month; that the said claim 
has never been abandoned, and that annual assessment work has been 
regularly done thereou; that the land embraced in the said claim is 
placer and not agricultural, and contains no mineral in vein or rock in 
place; that on the 10th of April, 1885, the contestee, John Atkinson, 
made pre-emption entry of the N.4 NW. 4, and NW. 4 NH. 4, of Sec. 
7,T.108., BR. 8 W., and the NE.4 NE. 4 of Sec. 12, T.108., R. 85 W., 
and offered final proof September 27, 1886; that the said pre-emption 
entry conflicts with and embraces a portion of the said mining claim; 
that on the 4th of March, 1891, the said Aspen Consolidated Mining 
Company filed a duly corroborated affidavit, protesting against the said 
pre-emption entry, and alleging, in addition to the above, that the land — 
embraced. therein is not agricultural, but placer; that the entry was 
not made in, good faith for agricultural purposes, but with fraudulent 
and specula tive intent; and praying for a hearing and for oppor tunity 
to prove.the alle; eaious. and show that the entry should be cancelled. | 
The petition. also alleges that on the 23d of November, 1891, and while 

the said contest was pending before the Commissioner of 4n6 General 
Land Office, the petitioner applied for patent for the said Fowler claim; 

and also applied, on the 5th of March, 1892, to purchase the said ae. 
and as evidence of good faith, fempomnily excluded from the last 
application, pending the contest aforesaid, the portion of the said claim — 
in conflict with the said entry. It is also alleged in the petition that- 
on the 19th of April, 1895, the Commissioner of the Genera] Land 
_ Office dismissed the petitioner’s protest aforesaid, and denied its right 
to appeal ; that on the 9th of May, 1895, the petitioner filed a motion 
for review of the said decision of the 19th of April; and that on the 
10th of June, 1895, the Commissioner overruled said motion for review. 
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Wherefore, the petitioner prays an order to the Commissioner of the 
General Land Office to certify the proceedings in the case to the Depart-. 
ment, as provided in rules 83, 84, and 85 of the Rules of Practice, and 
that the decision of the Coimmicsioner be reversed. | 

A copy of the application to purchase is attached to the pen and 
shows that the exception was as follows: 


but especially excepting and excluding from this application all that portion of 


ground embraced in . . . preemption D. 8. No. 84 of John Atkinson. Said 
exclusion, nevertheless, being only temporarily made, pending the determination of 
the tract of thesaid . . . agricultural claim in conflict with said Fowler . . . 


placer, now at issue under hearing already ordered by the Hon. Commissioner of the 
General Land Office, and applied for by claimant herein, to determine the pose 
_ right and title to said tract. 


_ A copy of the Commissioner’s cand ieeision of the 19th of April, 1895, 
is also attached to the petition, and it shows that the material ae ot 


the said decision was as follows: 


By: the exclusion from said appl cation to renaees of conflict with the D. S. of 
Atkinson, said Aspen Consolidated Mining Company waived its right to said conflict 
absolutely, and the qualifying clause. following the exclusion, above quoted, can be 
of no effect, for it is not for the land department to examine or take cognizance of 
the intention with which action is taken by claimants. » 

I consider it. to be a proposition most clearly enunciated by the Depenens in the 

case of the Adams Lode, 16 L. D., 233, that an exclusion from a mineral entry, of a 
portion of the ground applied for is not only a waiver of any rights to the parcel 
so excluded inder the application and entry, but it is an absolute renunciation of 
all right, title and interest in and to such excluded tract, and that by such exclusion 
the land excluded becomes so faras the applicant is concerned “vacant” public land. 
'* Asa protest, the paper filed by said Aspen Consolidated } Mining Company is not 
‘regarded as sufficient to rebnt the record evidence or to call for actiou-by this office. 
. Said protest is accordingly hereby dismissed. As above stated in effect, the Aspen 
Consolidated Mining Company is a protestant without interest, in view of which 
fact, it has no right of appeal herefrom. Further action upon this case will, how- 
ever, be suspended under rnie 85 of Practice. 


A vopy of the Commissioners said decision of June 10, 1895, over: | 
ruling petitioner’s motion for review, is also attached to ihe petition. 

The petition alleges facts sufficient to constitute ground for the order 
prayed for, and the usual course in such cases is to make the order. 
But in this case it is obvious on the face of the petition and exhibits 
that upon examination of the record here the decision of the Commis- 
Sloner dismissing the protest and denying appeal would have to be 
reversed, and a hearing ordered as prayed for in the protest. Therefore 
Jong and unnecessary delay would be avoided, and the ends of good 
administration best subserved, by overruling the said decision and 
ordering the hearing now: 

It was error to hold that by so priya the land in eonflict from its. 
application to purchase the petitioner waived and renounced absolutely 
all right thereto, that it was a protestant. without interest, that the 
protest was not. sufficient to call for action by the Commissioner, and | 
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on: these erounds to. dismiss ae ‘piotent and deny an appeal. In 
 Branagan v. Dulaney, 2. D., 744, it was held that— 7 

If the adverse is fora portion ay of the claim of the applicant, ie may elect to 
take patent for the portion of his claim that is not in controversy, and. he nay with- 
draw from his application so much of his original claim as is in controversy. - By 
such withdrawal he leaves the part of his claim claimed by others in the condition 
it was before his application.. He may then abandon his claim thereto, or he may 
neat as to his rights with the party claiming adversely. 

- The decision in the Adams Lode case, 16 L. D.,-233, is consistent with 
this rule. In that case it was held that the land in contest had been 
vacant more than two years when it was entered by the adverse claim: 
aut. In this case the land in conflict was not vacant. It constituted 
a part of the Fowlet claim, which, the petitioner alleges, had been 


located and recorded, and maintained and perpetuated by annual assess- - — 


ment work, as the ne provides, and although it was omitted from the | 
| application to purchase, it was included in the application for patent. | 
The petitioner is the owner of the Fowler claim, is not a protestan t 
without interest, and it has the right of appeal. A protestant against — 
pre-emption anal proof who desires to clear the record in order that he 
may enter the land, has such an interest as entitles him to od heard. on 
aunem McKinley v. Walsh, 13 L. D., 507. ... & : . 
‘In the cases of Weinstein v. Granite Mountain Mining g an paen 14 
L. D., 68, and the Nevada Lode, 16 L. D., 532, it was beld that a pro- 
testant against a mineral entry who alleges a adverse interest, and 


non-compliance with law on the part of the entryman, aud whose 


application for a hearing on such charge has been denied, is enti- | 
tiled to be heard on appeal. ‘This being so, it is obvious that, in the 
_ absence of any reason therefor, it would bea discrimination against the 
owner of a mineral claim who protests against 2 an agricultural entry. 
to deny to him the same right. - | 7 
- One who charges default against an Spiegel, furnishes proof in | 
support thereof, and pays the costs of taking his testimony, is not a 
protestant, but a contestant, even though he formally waives all claim | 
to'a prefereice right of entry in the event of success, and as such con- 
testant is entitled to the right of appeal. Emblen @. Weed, 13 L. D., 
722, An absolute denial of an application to contest an enti 18 a final 
decision from which an appeal will lie. Cameron. v. McDougal, 15 
L: D., 243. The Commissioner of the General Land Office should not 
deny the right of appeal until an attempt is made to exercise such 
right.’ Sanders v. North. Pac. R. R. Co., 15 L. D., 187. 

The decision of the Commissioner of the Gonaral Land Office dismiss- 
ing the protest and denying the petitioner the right to appeal ‘is 
overruled and set aside, and he will order 4 hearing as prayed’ for in 
the protest, to determine whether there is a conflict between said 
placer claim and pre- emption entry, and if so, the extent thereot, and 
_ whether the land in conflict is placer ¢ or agricultural, and if placer, | 
, when it was first discovered to be such. : zs 
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COAL LAND CLAIM—UNSURVEYED LAND~IMPROVEMENTS. 
Ee vw Sonenr. | 


Where a obi Tana elateiantt prior i: survey ‘Jooates A claim for finial and -an rire an 
cent claim for-another party, as ag gent, aud it subseq: uently transpires after sur- 
vey, that the improvements made on behalf of the latter claim are within the 

lines of the former, such improvements inure to the benefit of ‘said claim, se far. 
as third parties . are concerned, and the claimant is not menuired to epen and 7 
improve a ‘mine ou the land he cyamen before survey. = 


Secretar y Smith to the Commissioner of the General Eand Office, J anuart y . 
o A898 Se A) 


The land involved: herein is the N. 4 of the S. 4 of Sec. 4, ‘T. 5 ee 
R. 92 W., Glenwood Springs, Colorado, land one. os 

- The plat of survey of said township was filed i in the local land offies 
May 8, 1889. On the same day John Songer filed coal: declaratory 
statement No. 213 for the land in controversy, alleging * possession 
sincé July 9,.1886. July 7, 1890, he applied to purchase the land, but 
his application was pejected ecauke. of conflicting claims. April 8, 
1893, he again applied to purchase. “April 13, 1893, the claimants of 
the conflicting claims were given thirty days’ time sithin’ which to show 
cause why Songer should not be allowed to make entry. No- action 
was taken by them, but on May: 12, 1893, Nathaniel Curtis filed coal 
declaratory statement No,-432 for the land, and at the same time filed 
an affidavit of contest against Songer’s claim, alleging: . 
That he is advised that one John. Son ger also makes claiin to said land under a seal - 
declaratory statement filed about 1889 under a settlement alleged to have been madé 
about July 9th, 1886. This affiant states that he is advised and believes and there: 
fore avers that said Songer did not at that time or any other make any settlement on 
or. take possession of or ab any work on said land for himself, but that such settle 
‘ment and possession if taken at all by said Songer was so taken by him for and on 
behalf of The Colorado Coal and Iron Company and in its interest, and that at that 
time said Songer was in the employ of and under pay by said company to take such 
possession for it and.to hold said land on its behalf and that said company paid fot 
all the work so done on said claim, and said Songer is claiming said land in violation 
of the soal land laws of the United mUBtOS and his claim thereto is invalid and | 
illegal. : 
- This affiant tlievefore contests said Songer’s avn and asks that a heating be had 
to determine their respective rights to said land and that Songer’s claim. be canceled 
and this affiant’s claim thereto be adjudged as superior. | 


Testimony was taken before the local ofticers, who rendered disagree: © 
ing opinions, the register recommending the rejection of Songer’s apnliz 
cation, and the receiver recommending the dismissal of the contest. On 
appeal, your office affirmed the decision of the receiver, aud dismissed 
the contest. The contestant’s appeal 1 from said decision bring 8 the case 
before me for consideration. | 

“In 1886; when the land was unsurveyed, the Geisenas Coal wid en 
Company, intendiug to acquire coal lands, had a private survey madé 


120 ~—_—s«éW]ECISIONS. RELATING TO THE PUBLIC LANDS. 


of a part of said township to ascertain where the lines of the govern- 
ment survey would run. At that time Songer took possession, for his 
own benefit. of a tract of coal land, the boundaries of which, it was 
then supposed, would, upon the sovertiment sur vey, correspond exactly 
- to the N. 4 of the S. $ of Sec. 7.. At the same time he, as agent for | 

the Colorado Coal and Iron Company, took possession of the land. lying 
immediately south of the tract claimed by him. The Colorado Coal 


- and Iron Company placed valuable improvements on the extreme north- 


ern part of the land held for them by Songer. The government survey 
of the land showed that these improvements were in fact made on the 
N. $ of the 8. $ of Sec. 7, the southern boundary of which tract was by 
said survey shown to be trom two hundred to four hundred feet further — 
south than it was supposed to be. When the plat of survey was filed — 


in the local office, May $, 1889, Songer filed declaratory statement for 


said N. 4 of the S. 4 of Seu 7. A few days thereafter, May 13, 1889, 
the Colorado Coal and Iron Company discharged. him fain thei: | 
employ, stating in the letter written to him that day that because of 
his course in making said filing he can no longer be retained in their 
service. May 21, 1889, Songer was driven from the land by men in the ~ 
-employ of the Colorado Coal and Iron Company, who threatened to 
_killhim. He re-established his residence on the land June 17, 1893. 
The decision appealed from states that the affidavit of contest 
charges that Songer’s filing was made for the benefit of the Colorado 
-€oal and Iron Company; aud that the sole issue presented for decision — 
is whether Songer made the filing in his behalf and for his benefit. 
The contest was, by said decision, dismissed on the holding that the 
facts in the case, as «bove stated, are inconsistent with the charge that 
the entry was made in the ieee post and for the benefit of the Colorado | 
. Coal and Iron Company. | | 
- - The affidavit of contest, taken by itself warrants the inference that | 
it was intended to charge that Songer is attempting to acquire title to 
the land for the benefit of the said. company. However, there is 
nothing in the record to support such an inferenee. The appellant 


contends that the affidavit does not charge, and: that it was not. 


intended to charge, that Songer is attempting to aequire title to the 
land for the benefit of the Colorado Coal and Iron Company, but that 
_ the only charge made is that Songer did not do. any work on the land 
for himself, and that his claim to the land is therefore illegal. This is 
doubtless a correct explanation of the plleeptions of the contest affi- 
davit. | | 
The appellant strenuously contends that the defendant las not snehba 
and improved a mine on that part of the land which he claimed before 
the government survey; that he has done no work on the Suip of land 
found after the survey to be on the N. 4 of the S. 4 of Sec. 7, except as 
the agent for the Colorado Coal-and Iron Company; that he can not be 
allowed - include said strip ot land in his ak ; and that his agree- 
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ene with said company to hold land for it was fraudulent, as the com- 
pany was not qualified to acquire title. 
' The improvements made by the Colorado Coal and Iron Company 
inured to Songer’s benefit. It was therefore not necessary for him to . 
open and improve a mine on the land he claimed before the survey. 
The fact that Songer was not in the possession of all the land embraced 
within the legal subdivisions which he applies to enter. can not be urged — 
as aground of contest by Curtis, who is not an adverse claimant. More- 
over, Songer would have the right of entry even as against an adverse 
claimant for the reason that the greater part of each legal subdivision 
~ was in his. possession. His claim can not be defeated by the charge of 
fraud as to his agency in holding for the Colorado Coal and Iron Com- 
pany land, a small portion of which is embraced in the land now applied 
_ for by hin. Nor does the charge of fraud against him in intending, as 
is claimed, to “hold up” said. ee for a large sum of moneys affect 
his rights, a 

In August, 1889, two coal declaratory statements were filed, each 
including eighty acres of the tract. in question. Both applicants 
alleged that they had. made improvements to the value of five thou- 
sand dollars. On the report of a special agent, stating that the 
improvements were made by the Colorado Coal and Iron Company, 
and not by the applicants, your office,on December 16, 1889, held these 
filings for cancellation. March 27, 1893, after hearing was had, the 
filings were canceled. -The fae states that he has not been per- 
mitted to examine the special agent’s reports in these cases, but is con- 
fident that they were based upon affidavits made by John- Songer, the 
' defendant herein, or at least upon information given by him to the 
special agent. He therefore moves, for the purpose of sharply bringing 
to the attention of this Department all the facts concerning this land, 
that said special agent’s. reports in these cases, together with all the 
original papers accompanying the reports, be considered in connection 
with this case. 

The equities : are very plainly with the defendant. He was justified 
in giving information to the special agent, to protect his claim and. to 
secure the cancellation of fraudulent filings. His bona fide possession 
of the land since 1886, was generally known to the residents in that 
vicinity. It can not be presumed that in giving information to the 
special agent he made statements not in harmony with these facts. 
The motion is therefore denied. | 
- The decision appealed from is affirmed. 
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NORTHERN PACIETO RAILROAD GR ANT. ACTS or. 1864 AND 1870. 


INSTRUCTIONS. 


‘DEPARTMENT OF THE INTERIOR, 
| GENERAL TAND- ‘OFFICE, 


| | Washington, D, C., Tanuary y 13, 1896. 
REGISTER AND ) RECEIVER, - 


| — Vaneouver, Washington. 7 | 
. Srrs: On February 3, 1891, instructions. were given your office: for 


the restoration of the janis within your district, which had been part 


of the grant to the Northern Pacific Railroad Comcany, but had been. 


declared forfeited by the act of September 29, 1890,.and a diagram | 
showing the area covered. by the forfeiture was furnished you. On — 


_ said diagram and in said instructions the terminal previously estab- 


lished at’ Portland, Oregon, for the constructed portion of the road | 


under the joint resolution of May 31, 1870, was adhered tO, and the — 
order for the restoration did not include any rane s: within the primary 7 
limits established under said joint resolution. , 
On July 18, 1895, in the case of Spaulding v. Northern Pacific Rail- 
road Cana (21 L. D., 57), affirmed on review October 18, 1895, the 
Secretary of the Interior: decided that there are two. grants to the 
Northern Pacific Railroad Company, the first by the act of July 2, 
1864, and the second by the joint resolution of May 31, 1870, in the 
| auighborhood of Portland, Oregon, and that so far as fhe limits of the 
grant of 1864 overlapped the subsequent grant, the latter must fail; 
that the forfeiture by the act of September 29, 1890, of the (ornien: | 
included the lands within the overlap, and that ‘they are subject. to | 
disposal thereunder. | 
' It is the duty of this office therefore to acts of the lands within 
said overlap, and L have accordingly prepared, and herewith enclose, a 
diagram showing within the colored lines marked “ 20 miles limit act _ 


of 1870”, 40 miles limit act. of 1870 eA miles limit act of 1864” and) 
| “Western terminal of forfeiture act of September 29, 1890”, une area 7 


affected by the Spaulding decision, __ 
- To the end that all persons interested may have oppor tunity to pre- = 


sent any claims they may have to any of these lands, you will cause to — - 


be published, for a period of thirty days, in some newspaper of general 
circulation in their vicinity a notice that said lands were declared for- . 
feited by the act of September 29, 1890, and restored to the public domain, — 
and are subject to disposal by your sflies; and that in order to protect 

- their rights all claimants under said forfeiture act of 1890, and under — 
the act of March 3, 1887, should come forward aud assert. elk claims. | 
he receiver, as Aisbarene. officer, will pay the cost of publication, — 
and forward a copy of the notice, with Dror of paneer as his . 
_ voucher for the disbursement. ee 

Very respectfully, aa 25, Ww. LAMOREUX, 
- Approved, — eR ee — Commissioner. 
_ Hoxe SMITH, Seoretar ye a | : 
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“TOWN LOTS—SPECIAL ACT OF MARCH 2 , 1888. 
- Joun A. GRAHAM. 


Lands laid off as town lots, and offered at public sale in accordance with the pro- 

_ visions of the special act of March 2, 1833, establishing the town of St. Marks, 

_ Florida, are thereby removed from ike operation of the general land law 8, and 
‘are subject to private sale as provided i in section 2, of sairl act. | 


Seer ‘etary & mith to the Commissioner of the General Land Osee, January. . 
a - 20, 1896. (A, M.) 


al hae before me the letter of the 18th ultimo, from your. office, stat- 
ing that John A. Graham made application on October 5, (1892, to — 
purchase certain lots.in the town of St. Marks, Florida, aiden the pro- | 
visions of section 2 of the act of Congress approved March 2, 1833—4 
Stat. 664; that the register and: receiver at Gainesville- rejected. the - 
appli¢ation for the reason that. public lands in Florida were not sub- 
ject to cash entry and. that. Graham appealed to y our ottice from such 

act of rejection. 3 

The opinion is expressed therein that the lots covered. by the appli- 
cation that have not heretofore been disposed of cannot now be dis- 
posed of at private sale in view of the provision in the act of March 2 
-1889—25 Stat. 854—restricting the private entry of public lands to the - 
State of Missouri, and instructions are asked for, my attention being 
also,called to section 9 of the act of March 3, 1891—26 Stat. 1095—pro- 
viding that no public cases except those mentioned i 1n. said section 9, 
shall be sold at public sale. 

In answer, you are advised that the act of March 2, 1833, referred to, | 
entitled “An Act to establish a town at St. Marks, Flor ida,” authorized 
the President to cause such public Jands as he deemed proper, at or 
near St. Marks, to be laid off in town lots, and section 2. ther eof, under 
which Graham applies, provided for the public sale of such lots (with 
certain exemptions) and for the sale at private ony of the lots remain- 
ing unsold after the offering. 

In accordance with the terms of the act the lands va which it applied 
were duly surveyed, lotted and ottered by proclamation of the. Presi-— 
dent. 

By maine of this action under the law the lands were no longer sub- 
= ject to the operation of the general land laws, under the common 
| acceptation of that term. Hence the rule laid sane in the case of New- 
. hall vo. Sanger—92 U. S. 761—that “The words ‘public lands’ are habit- 
ually used in our legislation to describe such as are subject to sale or — 
other disposal under general ai le is epolicalle to the case Dione | 
and governs action therein. 

Under this rule of construction, the act of March 2, 1833, remains 
| effective, notwithstanding the. subsequent general acts to which atten- 
tion has been directed, and the lots applied for by Graham, except 
those stated to have been disposed of eee are subject to private | 
sale under section two hereof. | 
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GRuvER v. DAVIDSon. 


Motion for review of departmental decision of October ol, 1895, 21 
L. D., 340, denied Ry Secretary Smith, yanuary 13, 1896. 


MINING CLAIM—ADVERSE PROCEEDINGS. 
DE GARCIA ET AL, ¥. EATON ET AL. 
A declaration in ejectment filed in a court of competent jurisdiction by an adverse 
claimant, within the statutory period, and in accordance with local statutes, is 
such a commencement of “‘ proceedings” as to suspend the jurisdiction of the 


Department under section 2326, R. 8., even though summons on said declaration 
does not issue within said period. | | : 


Seeretary Smith to the Commissioner of the General Land Orfice, January 
138, 1896, : ik (P. J. C.) 


It appears by the record before me that J oseph I. Eaton et al, ‘made | 
application for patent, July 26,:1892, for the Birth Day lode claim, sur- 


_ vey No. 862 C, Las Cruces, New Mesico: land district, and during the | 


period of publication Daniel De Garcia et. al. filed a protest and 
adverse claim against the same. The period of publication expired 
September 27, 1892, and within thirty days thereafter, on October 15, 
the adverse agimanis filed their declaration in a suit in scorment 
against Eaton et al. Summons was not issued in this action until after 


the expiration of the thirty days limited by statute within which on | 


should be commenced. 7 
A motion was filed in the local office Nay 1, 1893, asking that the 
protest be dismissed, because action had not been peramieaeed within 
thirty days. This was supported by the certificate of the clerk of the 
court, dated March 2, 1893, showing that no process had been issued 
against the defendants, or any application made for the same. On May 
16, following, the register overruled this motion, but on reconsideration — 
‘the local officers, on June 9, 1893, rever sed the oe ruling of the 
register, and: eranted the motion. | 

Notice of this action was ie or isaheel for Garcia et al. Tune 

10, and on July 8, they filed an appeal. It does not appear that notice 
of this appeal or thé specifications of error were served on the opposite 
party, and on J uly 21, Haton et al. filed a motion to dismiss said appeal 
on the ground that pies had no notice thereof. Meantime, however, 
and on July 13, all the papers, ineluding the a were forwarded 
to your office. 7 

-Your office, by letter of March 6, 1894, considered. the. case under 
Rule 48 (Rules of Practice); held that it was not “deemed necessary 
to consider the appeal, or ceerre to dismiss the same;” and reversed 
- the action of the local officers in dismissing the adverse. The mineral 
claimants therefore prosecute this appeal, assigning numerous grounds 
of error, which may be condensed into two propositions: first, error in 
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deciding that the filing of a declaration is the setnurencemout of a anit 

in contemplation of the statute; and, second, substantially, that it was 
error to consider the appeal by the adverse claimants because of the 
lack of service of the same on the mineral claimants. | 

There is no force in thé second assigument of error as: given above, 
for the reason that your office did not consider the case as on appeal, 
but did determine it under Rule 48, 

Section . 2325 of the Revised Statutes provides phate if no adverse 
claim is filed against a mineral application during the sixty days period 
of publication, the applicant shall be entitled to a patent. Section 

2326 declares: a 


Where an adverse claim is filed during the mere ar subIICAHON: it shall be upon © 
oath of the person or persons making the same, and shall show the nature, bound-. 
aries, and extent of such adverse claim, and all proceedings, except the pu blication 
of notice and making and filing of the affidavit thereof, shall be stayed until the 
controversy shall have been settled or decided by a court of competent jurisdiction, - 
or the adverse claim waived, It shall be the duty of the adverse claimant, within 
thirty days after filing his claim, to commence proceedings in a court of competent 
jurisdiction, to determine the question of the right of possession, and prosecute the 
same with reasonable diligence to Anal judgment; and a peatare SO to do shall ho: a 
waiver of his adverse claim. — , 

In the case at bar the adverse disin was filed within the time limited 
by statute, and within thirty days thereafter a declaration in ejectment 
was filed in a court of competent jurisdiction, but it is conceded that’ 
-gummouns was not issued on the declaration by the clerk of the court: 
“‘ within thirty days after filmg his (adverse) claim.” It is therefore 
contended by appellants that the adverse claimants did not commence 
- proceedings within thirty days from the filing of the adverse claim, as 
contemplated by the statute, or, in other words, that service ou the 
defendants should have been. made within the thirty days period Hxe 
for the commencement of proceedings under the adverse. — 

This position is, in my judgment, untenable, The statute pieaiios ; 
that the adverse claimant shall “commence proceedings in a court of 
competent jurisdiction” within thirty days. These proceedings must 
_be brought under the laws of the State or Territory in which the land 
is situated. Section 1907, Compiled Laws of New Mexico (1884), says: 
“All suits at law in the district courts shall be commenced by filing © 
a declaration in the office of the clerk of the court.” Without attempt- 
ing to say how the courts of that Territory would construe this statute, 
it is sufficient, for the purposes of this case, to decide that the filing of 
the declar ae was such a commencement of proceedings as to suspend 
the jurisdiction of the Department and stay all proceedings therein 
‘until the controversy shall have been decided by a court of competent | 
jurisdiction.” If the case has not been prosecuted with diligence, the 
defendants. should look to the court that now has janedouon of the 
matter. 

Your judgment is dhoteioré affirmed. | 
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/Mownor 1 ET WT v. ‘Tayror. 


‘Motion for review of depar tmental decision of Osher oF 1895, 21 L. 
‘D., 284, denied by Secretary Smith, J anuary. 13, 1896. | 


HOMESTEAD—SOLDIERS’ DECLARAT ORY STATEMENT, 
JONATHAN B. Ww OOD. 


A soldiers’ homestead declaratory statement relinquished on account of the alleged 
worthless character of the land covered thereby, will be held to have exhausted 
the homestead right, where it does not appear that due diligence was 3 Bed to 
ascertain the character of the land covered by his filing. 


- Secretary ee to the Commissioner of the General Land Office, January - 
: 13, 1896. : (C. J. W,) 


_ On October 13, 1893, Jonathan H. Wood made nomesteed application 
for the NE. 4, See. 19,T.21 N., R. 2 W., to register and receiver at 
Perry, Oklahoma. | 

On the same day said application was rejected for the reason that 
‘Wood had exhausted his homestead rights and on November 11, 1898, 
he appealed from said rejection to your office. 

On July 26, 1894, your office considered said appeal and approved 
‘the action of the local officers in rejecting said application. 

' November 26, 1894, Wood filed his appeal from your office decision. 

It. appears from the record that on November 9, 1893, Wood filed 
soldiers’ declaratory statement No. 304 for SW. 4, Sec. 29, T. 11 N., R. 
16 W., by an agent. . Wood alleges that the land was worthless and 
that upon ascertaining that fact he at once went to Oklahoma and 
relinquished it. : 

— It does not appear that the entry was ‘made through niet. or that 
_ proper diligence was used to ascertain the character of the land petore 
‘filing the declaratory statement. 

The filing of such statement. under these singumistantes exhausted 
his homestead rights. Roberts v. Howard (4 L. D., 561); Stephens ». 
“Ray (5 L. D., 133). | | 
Your office decision is accordingly apuneved: 


PATTERSON ET AL. v. LINDSTROM. 


, Motion for review of departmental decision of December 13, 1894, 
denied by Secretary Smith, January 13, 1896. 
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PRACTICE-MOTION TO DISMISS-RULE OF. JANUARY: irs > 1891. 


| MArHTESON: v. TEMPLIN (ON Revinw). 


If a party making a motion to dismiss an Spee desires to have it acted upon, indé- 
pendently of the record be must move for such action under the rule of J anuary 
17, 1891, otherwise the Department will act on the presumption that such party 

fied to submit his case on the record as it, stands. . 


‘Secretary Smith to the Commissioner of the General Land Office, January | 
13, 1896. | (P. J.C.) 


-- T have before me a motion for review of departmental decision of 
‘September 28, 1895 (21 L: D., 234), filed by counsel for Robert W. 
Mathieson, Mayor of Fort.Pierre, wherein was dismissed his contest 
against the homestead entry of Charles F. S. Templin for lots 2 and.3, 
Sec. 34, Tp. 5 N., R. 31 E.,B. H.M., Pierre, South Dakota, land district. 
It will be observed that Templin:made a homestead entry. of ‘said 
tract August 13, 1891; that on July 16, 1892, Mathieson, as mayor, 
filed an affidavit of. saritest. against fie entry, alleging that It was | 
-embraced in the corporate limits of Fort Pierre and had municipal 
‘improvements on it. On the same day he presented his declaratory 
statement for entry for townsite purposes. 
_ A hearing was had, and as a result the local officers filed dissenting 
.opinions. On consideration of the ore your office, on December 21, 
1893, found: 


- Phat in addition to the application for the land heared in question, and arev daly 
‘ thereto, to wit, in January, 1892, the city of Fort Pierre had by its mayor applied 
to enter, as an addition, lots 3, 4, and 8, in Sec. 28, and lot 1, in See. 27, in said town- 
Ship. and range, containing 53.40 acres, and that your office had directed the local 
office, by letter “Gq” of March 8, 1892, to reject said application, because the land in 

question was a part of the land in controversy between Black Tomahawk and Jane 
_ E. Waldron (13 L. D., 683 and 17 L. D., 457). - 

‘By the decisions cited the claim of Waldron was disposed of adversely to her, and 
‘it appears from your office decision of 1893, under consideration, that the interest or 
claim of Black Tomahawk was disposed of by your office letter of November 11, 

1891, to the register and receiver, Said deeision of 1893 further found that at the 
date of the hearing (August 29, 1893), no one was living on the land. in question but 
‘Templin and his family; that the town was not entitled under the provisions of 
section 1 of the act of March 3, 1877 (19 Stat., 392), to enter all the land within its 
corporate limits, and held that since the claims of Waldron and Black Tomahawk 
‘had been disposed of, the city of Fort Pierre should be allowed. to elect, as provided 
in section 3 of the act of 1877, supra, what portion of the land embraced i in said cor- 

porate limits, in compact form, shall be withheld from entry. 


The local officers were required to notify the town authorities that 
' they would be allowed sixty days within which to file proper evidence 
of its election as to which of the tracts it would take. 

From this judgment Templin appealed, and the Department, on Sep- 
tember 28, 1895, reversed your office decision, dismissed the contest, 
and held Templin’s entry intact. 
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“The motion for review contains twenty-three specifications of er ror, 
attacking, seriatim, almost every finding of fact and conclusion of law 
stated or discussed in the original decision. There is nothing, how- 
ever, Suggested by this extraordinary array of alleged errors that was 
not thoroughly examined and considered in the first instance. a 
'. It is claimed by counsel that the Department should have given the 

-eontestant an opportunity to file a brief on the merits of the case after 
his motion to dismiss the appeal of defendant had been overruled. 
That is not the practice before the Department. If the person making 
a motion to dismiss an appeal desires to have it acted on independ- 
ently of the record, he must move to have it done under the rule of 
January 17,1891 (12 L. D., 64). If this is not done, the presumption 
is that the movant is. satisfied to submit his case on the record as it 
stands, and the Department will act ou it, aL it ‘the same attention 
-as though briefs were tiled. - | 

- One other point suggested by counsel may be copia navented to. 
-It is claimed that the exhibit “Z,” made by stipulation, fixes the 
south boundary of the alleged foxneite as it existed: in 1890, when 
the petition for incorporation was first presented to the county com- 
‘missioners. This exhibit shows the south boundaries as they are 
claimed to exist May 3, 1890, and March 16, 1891, but they are so 
widely divergent as to be of no practical value for the purpose for 
-which the exhibit was made. But I take it this is wholly immaterial. 
The gist of the case 1s, that the town of Fort Pierre did not extend its 
municipal authority over the land, or use it for municipal purposes, and 
did not include it in its application, which resulted in the issuance of 
patent for the “ mile square,” September 12, 1892, as it might probably 
have done. In the meantime, and before it. sought to get it, a home- 
stead right had accrued to Templin. So whether the south boundary 
of the other applications was definitely fixed or not cuts no figure in 
the case, and the discussion of that point was merely incidental. 

Aside from all other considerations, however, it is not entirely clear 
but that the town authorities had forfeited: all right to ‘the land in 
‘question under your office judgment. By that they were required to 
elect whether they would take that applied for north of the inile square, 
in sections 27 and 28, or that south of it—the land in dispute. They 
took no appeal. from this judgment, and did elect to take and procured 
patent for that north. So that it would seem as if they were precluded 
from asserting any right to the tract in controversy. ? 
- The motion is overruled, 
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NES te CULTURE CONTEST ALIENATION. gs on = 
 MIDLESTAEDT v. HAGGARD. ; ee 


A Hanbes culture entry will be canceled where it appears that the entryman has dis- 
posed of all his interest in the land, and is holding the entry for the benefit of 
the party purchasing such interest. 


Secretary Smith to the Commissioner of the General Land Opie, January 
18, 1896. | | . (CW. BM.) 


On November 7, 1890, Ernest M. , Haggard made timber culture entry 
of the SE, } of section 30, township 108 N., range 35 W.., in the land 
district of Marshall, Minnesota, and on N ovember 10, 1893, ree ara 
staedt filed a contest affidavit alleging, — | | 
that said E.M. Haggard has wholly failed to plant any trees or cuttin gs on said land | 
since his entry and up to and including the date hereof; that in the month of Novem- 
ber, 1890, he planted tree seeds on said land, but they failed to germinate, and the- 
ground whereon they were planted was afterwards plowed up and sown to flax, and 
no replanting the tree seeds was done after said date on any part of said land; that 
the said Ernest M. Haggard has soid the above tract to one Herman Brown; that on 
the 8th and 9th days of November, 1893, the said Herman Brown planted five acres 
of trees on said land, but said planting was done solely for the benefit of said Brown 
- and pursuant to the provisions of the bargain and sale of the said. land by the said 
entryman to the said Herman Brown, and was and is in no way a compliance in good 
faith with the timber culture laws as pertaining to the ot entry of the Bae 

Haggard. . 

The register and receiver, after a hearing, recommended that aie: 
contest be dismissed, but on appeal to your office their decision was. 
reversed.and the entry held for cancellation. The coutestee has. 
appealed the case here. . 

The testimony shows that the sntevaia an, Hag gard, entered into a con- 
tract with Herman Brown, by the terms of which Brown was to take - 
possession of the claim and do all the work that was necessary to be. 
done in order to support the final proof to be made by Haggard at the 
proper time, and after final certificate Haggard was to make title. to. 
the land to Brown, the consideration therefor being $ 750, evidenced by 
a note for that amount executed and delivered into the hand of Hag- 
gard. Interest on this sum was to be paid annually, at the rate of 
‘seven per ceutum,.and the evidence shows that one year’s interest had 
already been paid at the date of the hearing. As a part of the same 
transaction Brown poet to Haggard $100 in cash for the improvements . 
on the land... “i 

-It is not deemed necessary to decide that this praaeen was tech- | 
nically a sale. . 

It is clear from its terms, however, that Ha egard disposed. of all his - 
ne in the land, whatever that may be, and is simply holding it 
for the benefit of Brown. 

It has been held by this Department that, if an entryman 


for a valuable consideration received, sold the claim and his improvements ferits 
no matter how the papers are made out, his interest in the claim is at an end}. ; there- 


22°: DECISIONS RELATING TO THE PUBLIC LANDS. 
after he holds it not for his own use and benefit and the snieg: upon the facts being | 
shown, will be canceled. . Williamson v, Weimer, 9 L. D., 565.. | 


This is precisely the thing that the. entryman in this case has done. - 
‘The decision of your ottice i is therefore affirmed. — 


-PRACTICE-RIGHT OF AMENDMENT—PREFERENCE RIGHT. 
Munpexy ET AL. v. LANE, 


The meaepaiion of the right of auiondaeats in a éonteatant: as 3 against the right of, OB, 
third party to proceed against the entry under attack, is a matter that the con- 

2 testee is not entitled to call in enue where he hae due ppeomunity to pre-" 
pare for trial. | 

. The question of preference right under ¢ a con test must be determined wlien the 

alleged privilege i is daly asserted. 


Secretary Smith to the Commissioner of the General Land Office, January 
18, 1896. : (J. McP. ) 


The land involved herein is embraced in timber culture entry No. 
3125, made by Charles L. Lane, August 14, 1895, and includes the’ 
NE. 4 of Sec. 20, T. 5 N., R. 31 W., McCook land district, Nebraska. 

Pebriary 6, 1892, Robert L. Mundell filed an affidavit of contest, : 
alleging that— . 

_ Charles Lane has failed to break or cause to be broken five acres between Angust 
14, 1886, and August 14, 1887, and the said Charles L. Lane has failed to cultivate or 
cause to be cultivated, or failed to plant trees, seeds, or cuttings, or caused the same’ 
to be done, at any time since making entry on the aforesaid tract. 

Mundell’s contest was held subject to that of J ohn H. Bishop a against: 
the same entry that was then pending before the land department. ~- 

September 23, 1892, Samuel Leydel filed an affidavit. of contes 7 
against Lane’s entry, alleging, Pe 

That on August 14, 1890, said tract did not contaith more than 200 living trees, that . 
since August 14, 1890, no part of said tract had been planted to trees, seeds or cut-’ 
tings; that no part of said tract has been cultivated since August 14, 1890. 

 Leydel’s. contest was | held subject to. the prior contests of Bishop and 
Mundell. ‘ 

November 12, 1892, this Department affirmed your decision “H” of 
October 12, 1891, dismissing Bishop’s contest. The local officers hav- 
mg been savineas of said departinental decision, by your office issued, 
on December 8, 1892, notice of hearing. on Mundell’s contest, setting 
the hearing for ‘February 28, 1893. The causé was continued to April 
12, 1893, at which time all the parties hereto appeared. The defendant : 
Lane, filed a motion to dismiss Mundell’s contest, on the ground that 
all the questions raised by said contest had been fully adjudicated in 
the departmental decision of October 2, 1892, aipoene of the ee 
contest. | 
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‘The local officers sustained defendant’s motion to dismiss, and stated 
that Mundell would be allowed to amend his contest affidavit; thereupon: 
Mundell amended his affidavit so. as to charge that the ed wheres 
Lane | ; : 

Has failed during the timber culture years ending August. 14, 1891, and agent 14, 
1892, and to date (to) replant to trees or cuttings any portion of the said tract or 
oultiv ate the same, there not being a ‘stand: of trees thereon before said first men-' - 
tioned year. 


Leydel, t the second contestant, then asked that he be siisieedl to pro- 
ceed with his charges, and that Mundell’s amendeéd affidavit of contest 
be held subject to the coutest filed by him (Leydel). The local officers: 
denied Leydel’s motion, to which action he saved his exceptions. 
Mundell and Lane then entered into an agreement continuing the case 
until May.16, 1893. May 29, 1893, the local officers decided that Mun- 
- dell had established the: ohare: Corea: in his amended affidavit, 
and recommended that Lane’s entry be canceled. 


From the decision of the local office both Lane and Leydel appealed: _ 


to your office. By letter ““H” of December 30, 1893, you remanded the 
case to allow Lane to introduce testimony, if he so desired, it not | 
appearing that the local office had rendered a decision on the demurrer 
filed by Lane. In your said decision you held that the pestiaony, intro- 
duced by Mundell made out a prima facie case. . 

The local officers set the second hearing for February 20, 1894, at 

which time Leydel appeared and asked that he be substituted as con-- 
testaut in place of Mundell. He offered to refund the money paid by 
Mundell and made a tender of the amount shown by the records to 
have been paid by Mundell. His motion. was denied. The case wais 
then continued to April 4,1894, at which time Lane moved that Mun- 
dell’s contest be dismissed, for the reason that the hearing should have 
been in the first place ordered on Leydel’s contest. This motion was 
also overruled, and Mundell offered further testimony showing that the | 
defendant had made no attempt to comply with the timber culture law 
since May 16, 1893, the time of the former hearing. Lane again » 
refused to submit testimony. : 
_ April 9, 1894, the local officers rendered their decision, eeeomnencs 
ing that Manes entry be canceled. Lane appealed to your office, and 
by letter “H” of July 20, 1894, you affirmed the cecision of the local | 
office and held Lane’s eritry for cancellation. ° 

As to the controversy between Leydel and Mundell, you stage The 
question of preference right of entry between Mundell and Leydel is 
not in issue.” 


From your said decision both Lane sali Leydel have appealed to this | - | 


- Department. — 

~The former ciaims that the procedure allowing Mundell to establish 
the charges contained in the amended affidavit was irregular and void, 
-and that the testimony does not support a judgment of cancellation. | 
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* The latter stated that Mundell should not have been allowed to pro- 
ceed on his amended charges in the face of the fact that such charges 
had been incorporated in his, Leydel’s contest filed prior to such amend- 
- ment, and he asks that the Department designate the party eutitled to 
a. preference right. | | 
In so far as the rights of Lane are concerned, I do not: see that it is 


material whether or not the local officers erred in permitting Mundell 


to amend his affidavit of contest, in the presence of Leydel’s prior con- 
test. One whose entry is attacked, for a failure to comply with the 
law, has no right to choose his ndverdary, or say who is entitled to pro- 
ceed against him. As to who is entitled to prosecute the suit, is a 
matter between the parties claiming such a privilege. The entryman 
was allowed an opportunity to prepare for the trial, as the case was 
continued by agreement, of which he was a party, for more than thirty | 
days after Mundell’s amended affidavit was filed before the testimony 
was taken inthe case. Moreover, it does not appear that Lane objected 
_ to the allowance of Mundell’s amendment at the time it was filed, nor 
on his first appeal to your office, but relied on the ana CLOneY. of the | 
evidence adduced by Mundell. 
. The testimony introduced by Mundell éieanly shows that Lane had 
not complied with the timber culture law, and amply supports a judg. 
ment of cancellation. 

- Your judgment holding said entry for cancellation is affirmed. | 
- As the question of preference right is one which must be determined 
on an attempt to exercise the privilege, it would be improper for this - 
Department at this time to express any opinion as to the party cotree . 
thereto in. this case. 
|. PRACTICE-NOTICE OF DECISION—ACCEPTANCE OF SERVICE. 

YEOMAN v. DE KocHE. 


ae ecocsues of service of notice of a decision and of the “ farthér fight of appeal - 

_. signed by an attorney of record, is conclusive as to the service of such notice, 

~ and a waiver of the right of such attorney, or his client to receiv ea copy of the 
decision i in question. 


| Secretary y Smith to the Gaiman ney of the General Land Uffice, January 
| | 18, 1896. ~ (J. L.) 


This case involves the NE. 4 of section 9, T. 24 N., Bi. 2 ae Indian 
| ee Perry land district, Ollahona: : 
. On September 3, 1895, this Department on motion of J. w. ‘Yeoman 


disiniaaed George F, De Roche’s appeal from your office decision of | | 


_ March 30, 1895, because said appeal was filed sixty-one days after 
service of notice of said decision, On October 8, 1895, De Roche filed 
an “application for writ of certiorari,” alleging that “on the 3d day of 

— June, 1895, service of notice of said decision was accepted by lL. P. 
_ Hudson, attorney of record for the defendant, but no copy of the Com- 
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missioner’s decision was served either on the defendant or Lis attorney.” 
The affidavits of De Roche and Mr. Hudson are filed in support of this 


statement; but neither of them pretends that a copy of the decision i 


Was Aged. for. 
- Your office entertained De-Roche’s- appeal, and -tr ansmnitted with it | 


_ the original record of ali the proceedings in the case. That record, 


which is now before me, shows that on April 3, 1895, Mr. J, L. Calvert, 
attorney for Yeoman, and Mr. L. P. Hudson, aioney for. De Roche, 
met in the local land off ce at Perry, and, your office decision was shown 
them. They doubtless read it together; for then and there they both 


signed an acceptance of service of notice in the ponowans words: 


UNITED STATES Lixo Orricy, 
Perry, O. T., April-3, 1895, 


We hereby teat service of G ranesioner s letter “H” « W.M. C. ” of March 30, | 


- 1895, and of our further right of appeal within the usual time from this date as pre- 
scribed by law. 


J. L. CALVERT, © 
Attorney for Yeoman. 
‘L. P. HuDson,._ 
' Attorney yor De Roche. 


No other words could have more explicitly waived Mr. Hudson's 
right to receive a copy of said letter. 


Moreover on June 3, 1895, sixty-one days after the date foi which 
the usual time for the exercise of the right of appeal was to be calcu- — 


lated, Mr. Calvert attended at the local land office.. He had not been 
served with either an appeal or a specification of errors. He then and 
there met Mr.:'Hudson, who then filed his appeal. Mr. Calvert: filed a 


motion in writing to dismiss or reject said appeal, because “more than _ 


sixty days have expired since date of service as shown by the record.” . 
And Mr. Hudson then and there at the foot of said motion, accepted. 
service thereof, Even then Mr. Hudson did. not complain that he had - 


_ not been properly served with a copy of your office decision. The 
appeal with its eleven specifications of error, carefully pr epared, shows | 


that the writer had access to the original letter. : 
The Rules of Practice (17 and 66) do not pr escribe the form of notice 


_ of a decision subject to appeal. But this Department has made several 


rulings on the subject. See 5 L. D., 233, 8 L. D., 192, 1¥ L. D., 74, 16 

L. D., 187,18 L. D., 192, 19 L. D., 461, and 20. D. 89. | 
J oe no reason why Messrs, Calvert and Hudson for themselves and — 

for their clients, should not have accepted service of your office let- | 


ter,—as they did. 


The application for certiorari i was evidently filed in ignorance of the 


fact that the whole record of the proceeditigs had already been trans-  — 


mitted to this Department. L have therefore considered the applica- 


tion and the affidavits filed therewith as a motion for review, conceding 


the facts stated.to be true. For the reasons above stated De Roche’s 
motion is hereby denied. | Pe te 4 a 
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| PRACLICE-DISMISSAL OF CONTEST—WITHDRAWAL OF DISMISSAL. 
VANDIKE 0. BENJAMIN. 


A contestant who, on the day of hearing, files a dismissal of the. contest, tones 
— with a new affidavit of contest, with a view to proceedings thereon, may prop- 

| erly be permitted, prior to further action in the premises, to withdraw the said 
dismissal, and submit evidence under the ori, ginal char Be, where good faith on the 

; part of said party is manifest. Ste 3 


Se eretary Yy Smith to the Commissioner of the Gener al Land Office af Pe | 
(18,1896, (OI, G.), 


On Seuubes 16, 1391, Alvin M. Banana ane homestead entry 
for the SE. 4 of Sec, 29, T. 1 pal R, 3l W., McCook land districé, 
Nebraska. | 

~ On October 2, 1893, John W. ‘Vandike filed. affidavit of contest 
against said entry, alleging abandonment. 3 :. 

Notice issued, aud hearing was had December 4, 1893, both foarte: 
being present. with their counsel and witnesses. 

Upon the testimony submitted the local officers decided in favor of 
the contestant, and recommended cancellation of theentry. An appeal | 
was duly taken to your office, and by letter of uy 20, 1894, you 
aflirmed the action of the local office. 

_A further appeal brings the case to this Department, and the follow- 
ing errors. are assigned : | 

1. At the time of the trial of the purported egnteet case before the register and 
receiver, there was no contest pending, the contestant having. dismissed his contest 
on the day of hearing, and the register and receiver had no jur isdiction to hear said 
ae after the same was dismissed. ‘i 

. The court erred in finding that the contestee, Alviu M. Benjamin, had ‘failed +o 


some with the law as to settlement and cultivation, and that he had med to estab- 
lish his residence upon the land. 7 ie 


From an examination of the record it is racnt that Benjamin never — 


established residence on this land in compliance with the law; conse- — 


quently, though hardship may be inflicted Etaereny; his entry will have | 
to be cancelled. - , 

The remaining question, therefore, necessary to be determined by this 
Depar tment, is whether or not certain proceedings had at the local 
office prior to taking testimony were irregular or erroneous. In order — 
to fully set forth the facts in the case it will be necessary to embody 

herein the statement of the opening proceedings | as prepared by the — 
local office. The record is as follows: i | 

At the time set for the hearing, the parties appeared i in person and by their attor- 
neys,—Rittenhouse aud Boyle, for the contestant, and A. D. Gibbs for the oe 
and the hearing was begun, 7 

William Chestnut and J. W. Harker were sworn as. witnesses: in behalf of the con- : 
testant. Thereupon the attorney for the contestant asked for a few minutes time, 


and at 11.30 A.M. filed new affidavit of contest and dismissed this ¢ case. Also asked 
for notice upon the new ‘contest. . . os 
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The contestee objects to the ‘filing of a new 7 affidavit of contest and asia that the 
contestant be tequired’-to proceed: anon the original amd anit; or pene the second: 
complaint he dismissed: Oe Sie te ee ek ds | ei 

Adjourned tol P.M... | _ | as 

_1P. M., attorneys for both parties appeared. La - 

Here the coutestee made the following motion: 

- The contéstée moves the court for judgment upon the or riginal ‘complaint filed i in 
this action ; 

Wherenpon the contestant withdraws his dianmiseal and subinits his witnesses for 
examination, and waives notice on the contest Joey filed until the termination. of, 
this case. 

The contestee objects to the withdrawal of said dismissal and asks that the ‘court 
tule upon his motion for judgment. By the register : The contestant having with~ 
drawn his dismissal and offered to proceed upon: his original complaint, the ‘mndtion - 
for judgment upon the coments is overruled, and the contestant will proceed. wat, 
his testimony. _ , 

To which the soitestant excepts. . 

William Chestnut being-called as a witness: fou the contestant, ant having been 
duly sivorn in the case testifies as follows: hn 5 

‘State your name, age and occupation. 

~ William Chestnut, 40 years old, farmer. 

2. Have you known -the SE. + of 29,1, 31, being the homestead entry. of Alvin M. 
Benjamin, since Sept. 16, 1891? 

The contestee objects to the introduction of any evideuce aiier the ee 
filed in this action for the reason that the contestant had apomaoues ind Sees 
the same. ae oe: 8 

Overruled, Excepted t6 by contestee. 


In addition to this record the register prepared the following: state- : 
ment, in response to motion. of: abherney for. Contestes) RED ROOUNE: a. 
dimunition of the record: . : pea 


The register inserted i in the record all he thought tridtoated Ae formal nEOsedane: 
taken. As tothe conversation and statements inade, for the information of the Com- 

missioner, if required, he states the following as ‘his recolleetion:—he having taken: ~ 
the testimony.. He has no definite recollection of the conversation before: adjourn- 
ment. The record shows that all was formally done then. 1t was just noon, and 
the register being somewhat undecided as to pruper procedure, simply said we will 
adjourn until 1 P.M. At 1 P. M. attorneys for both parties were present, and the 
attorney for contestee at once entered the motion following the words ioting: 
the adjournment. The register examined some anthorities and read one in presence 
of the attorneys. : Both-attorneys-an d:register engaged in considerable conversation 
as to whether any judgment could be entered, or whether the case stood dismissed 
on the dismissal entered by the contestant. The attorneys for contestee claimed: 
they were entitled to judgement; the attorney for contestant claimed the office haa 
no jurisdiction to render judg ement—there having been no testimony submitted, and. 

that the only judgment that could be rendered, if any, Was one of dismissal. The 

register remarked that the contestant was sibhor | in court or out. If in, judgment 
could properly be rendered; but if out, how coult he be bound by a judgment? 

Just then, the register walked into the main office to consult with the receiver, 

remarking that if any action was taken, it ought to. be the joint action of the regis- 

ter and receiver. Just as the register had begun to converse with the receiver, the 
. attorney for the contestant called the attention-of the officers, and ‘said he would 
_ withdraw the dismissal and go ahead with the ori iginal case. This was accepted. by, 

the office—the former question was not further considered, and the case proceoded 

_ as shown by the record—over the obj ection there stated. 
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In support of hele contention that it was error to allow the contest- | 
: ant to withdraw his dismissal of contest, counsel for claimant rely upon 
the case of Delaney v. Bowers, (1 L. D., , 163), wherein it is said—_ | 

Where a contest has been regularly initiated and the contestant withdraws at or 
before the day fixed for trial, he will be regarded.as in default, and the case will 
proceed and be decided accordingly. The same party will not be, permitted to 
renew the contest on the same ground. . 

The contest affidavit filed by plaintiff on the day of trial, December 4, 
contained the charge of abandonment, and was couched in language 
similar to that of October 2. Blank notices were prepared in line with 
the affidavit, but were not dated nor signed. oe 

- The case above referred to is not applicable to the one , under consid- 

- eration. The decision in that case grew out of great abuses that were 
being practiced in the local offices. Parties for speculative purposes 
would “initiate contests, withdraw before the day of trial, then renew 
the contests, and so harass contestees and involve them in continued 
expenses.” The decision in that case does not, and evidently was not 
intended to apply to the contestants who were apparently acting in 
good faith. This view is fully sustained ina subsequent on 
wherein it was said, | a | 

‘ Ido not, however, concur in that part of this decision which Says, when a contest : 
has been regularly instituted, and the contestant withdraws at or before the day. 
fixed for trial, he will be regarded as in default, and the case will proceed, and be 
decided accordingly,” as applied to a case like that of O’Kane, where there appears 
to be an entire absence of bad faith. (O’Kane v. Woody, 2 L. D., 64). 


- A motion for withdrawal of contest, whether verbal or written, at or before the 
day of trial is only an interlocutory proceeding, and will be decided on the day of 


| trial, (See instructions 2 L. D., 218). 


Hence, until the case had “proceeded and seri decided, ” and judg- 
meut on the original complaint had been rendered, it remained within 
the jurisdiction of the court. Before this had been done, and while 
the local officers-were debating what course to pursue, the contestant 
withdrew his dismissal, and thus relieved them from rendering a deci- 
sion on Benjamin’s motion. There is no question that if the case had 
“proceeded and been decided” Vandike would have beer. in default, for 
he would not have been “permitted to renew the contest on the same 
ground.” By withdrawing the dismissal of his contest the case was 
left in its original status, to be tried on its merits. Counsel for defend- 
ant . introduced his own witiesses and cross-examined those of the 
plaintiff. 

. The fact that the contestant filed a request for the dismissal of contest will not 


defeat his preference right of entry thereunder, where he subsequently, in good faith, 
| prosecutes the same to.a successful termination. Moore v. Lyon, (12 L. D. , 265). 


It is not claimed that Vandike’s contest is speculative, or that it was 


brought for any other purpose than to secure the cancellation of the 


entry and procure the preference right thereto. No adverse claim 
— could intervene pending the eee of Vandike’s original affidavit, : 
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and by allowing. the case to proceed, Benjamin was not denied any a 
right nor opportunity to establish bis claim. . 
Your office decision is therefore affirmed. 


PRE-EMPTION—FINAL PROOF—-PAYMENT—ADVERSE CLAIM. 
| —GRoTHIAN v. JOHNSON (ON REVIEW). 


A contest between two eluimants having been decided, and the right of one of ine 
parties to perfect his pre-emption claim, by the payment of the purchase price 
within a specified period, having been recognized, his failure to make such pay- 
ment within said time will not snbject his claim to an intervening adverse right, 
where the delay is satisfactorily explained, and it appears that he tendered 

payment with his original submission of final proof. 


Secretar y Smith to the Commissioner of the General Land Office, ee : 
18, 1896. | _ (PIO) 


I have harens me a motion for review of departmental decision of 
October 31, 1895 (unreported), filed by counsel for Louise C. Grothjan. 
By said dceision it was determined that the charges in the affidavit — 
filed by Grothjan against the pre-emption cash entry of Joseph L. 
Jobnson of the SW. 4 of Sec. 1, Tp. 9 N., R. 5 W., Boise City, Idaho, 


land district, were insutficient to warrant the ordering of a hearing, - 


and affirmed your office decision declining to order the same. 
The motion for review does not present any question that was not 


considered in the former decision. Counsel, however, suggests that the 


departmental judgment is contrary to the doctrine announced in Crane | 
v. Stone (10 L. D., 16). To show the distinction between that case 


-and the one at bar, it is necessary to state herein the facts as iney 


appear in the record before me. 

‘By departmental decision of March 31, 1892, your office decision 
rejecting Grothjan’s final proof and accepting that of Johnson was 
.affirmed. A motion for review was overruled (15 L. D. , 195), and a writ. 

of certiorari denied February 21, 1893 (16 L. D., 180). : 

With the promulgation of ‘he last. decision the local officers “were 
directed to issue final papers to Johnson, ‘upon payment of the required | 
purchase money within sixty days from notice’” Thesixty days within 
which he was required to make the payment expired January 29, 1894. 
‘On the next day Grothjan filed an application to make homestead entry 
of the tract, which was-.rejected because of Johnson’s pre-emption 
claim on which final proof had:been made and allowed. She also filed _ 
an affidavit of contest, alleging his failure to make the payment as 
required by the order, and some other allegations not material to this 
discussion. Notice was not issued, but the case was forwarded to your 
office. On February 3, 1894, Johnson tendered the purchase money, 
but it was rejected, for the reasons that it was not tendered within 
sixty days as ordered; that the papers had been forwarded to ‘your 
office; and because of the intervening contest. | 
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Vous office, by letter of June 23, 1894, declined to order a hearings on 
- the grounds alleged, and the Department affirmed the judgment, hold- — 

ing that his failure to make payment within the time limited was a 
question between the entryman and the government, and that the 
explanation of his failure was satisfactory to the government. 
_ As stated before, this matter was considered in all its phases when 
the case was originally decided, but the question was not elaborated | 
in the opinion as much as it might have been. The Department was 
not unmindful of the provisions of section 2264 of the Revised Stat- 
‘utes. which, after fixing the time within which a pre-emption claimant 
‘shall file his declaratory statement, aud shall make final proof and — 
‘payment, further provides that: | 


If he fails to file such written statement, or to make such affidavit, proof and pay- 
.ment, within the several periods named, the tract of land 80 settled and improved 
| Shalt be subject to the entry of any other purchaser. 


But it appears from affidavits in the record that at the time Johnson 

made his final proof originally, he tendered payment for the land, which 
“was refused because of the pending protest. It is considered that this 
tender was sufficient in itself to protect his right, if renewed within a 
‘reasonable time after final decision, regardless of any order made by 
your office, and it was determined that the time within which the second 
‘tender was made was not unreasonable. 

This position is supported by the United States Sapiens Court in 
Lytle v. The State of Arkansas (9 How., 314). In that case Cloyes 


made final proof and tendered payment, which was refused. The court 
said: | - €4 


It is a well-established principle, that where an individual in the prosecution of a 
right does every thing which the law requires. him to do, and he fails to attain his 
right by the misconduct or neglect of a public officer, the law will protect him. In — 
this case, the pre- emptive tight of Cloyes. having been proved, and an offer to pay 

the money for the land claimed by him, under the act of 1830, nothing more could be 
‘done by him, and nothing more could be required of him under that act. And sub- 
sequently, when he paid the money to the receiver, under subsequent acts, the sur- 
_veys being returned, he could do nothing more than offer to enter the fractions, which 
the register would not permit him to do. This claim of pre-emption stands before 
usin a light not less favorable than it would have stood if Cloyes or his representa-_ 
_ tives had been permitted by the land officers to do what, is this respect, was otiered 


: «to be done. 


The. rejection by the peal officers of Johnson’s tender was erroneous. 

It could not be claimed with any degree of candor that, if his tender 
‘had been accepted, as it should have been, any adverse ri ight could have 
intervened to defeat his right to the land, and having complied with 
the requirements of the law he is virtually in une! same. ponte as. 
‘though his money had been accepted. 

= ‘The case of Crane ». Stone is not identical with tee one rs bar. In 

“that case Stone made pre- emption declaratory statement May 23, 1883, 
and Orane made homestead entry December 2, 1885. On June 5. 1886, 
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more thaai thirty- seven months after filing his declaratory statement, 
Stone made application to make final proof. Crane contested, on. the 


‘ ground that he had not made his final proof within: the statutory - 


; period—thirty- three months. The Department decided that Stones _ 
failure to make proof and payment within the time limited by statute — 


Subjected his claim to the intervening adverse right of Crane. One of _ 


the excuses of Stone for not making his proof earlier was that he did 
not have the money to pay for the land. The Department held that 
this could not be interposed in the face of an adverse claim, but it 
might have some weight if it were simply a question between tiie entry- | 
man and the government. | = os 
The motion is ee overruled. 


OKLAHOMA TOWN LOT—CONFLICTING RIGHTS. 
GILES v. JACKARD. 


The ri¢ht of a town lot claimant, whose failure to maintain actual possession and 
. occupancy is due to armed violence, will not be defeated by the intervening occu-- 
pancy of an adverse claimant who Beqianes title with notice of the defect 
‘therein, a 
Secretary Smith to the Comniissioner of the General Land Office, Sanuary 
18, 1896. en Ors ae 


On Pebuaary 1, 1894, Joseph A. Giles and Wenzel Jackard each filed 
application before the townsite board, No.-14, for a deed to lots 9 and 
10, block 20, Newkirk, Oklahoma. | 
On Angust 29, 1894, a hearing was had before said board to deter- 
“Inine the relative rights of these parties, and on September 17, 1894, 
‘said board decided the contest and awarded deed to Jackard. | 

From this decision Giles appealed, and on July 18, 1895, your office 
‘reversed the decision of the board -and awarded a deed for the lots to | 
‘Giles. From this decision Jackard appeals, and I have the same now 
. before me. | 


Both parties appear to be qualified lot geeupants. The townsite oS 


- entry embracing the lots was made January 20, 1894, and at that time 
Jackard was in possession of the lots, had fhem enclosed and improve- 
ments upon them and is prima facie entitled to a deed for them by 


virtue of his occupancy at the date of the entry. He does not claim to. | 


_ -have been the first occupant, but obtained possession of the lots, from | 


one W..G., Pardoe, who sold them to him and made him a b -quit- -Claim 
_- deed to them. : 
_ Giles claims to have er a lot 9 on Sexceutee 18, 1893, from: one 
_Verbrick, who was its first occupant after the opening, eho turned. the 
possession over to him, and lot 10 he claims by virtue of first occupancy 
‘and improvements. He seems to have held and occupied the lots, from 


eRe 18, 1893, to about October 1, 1893, without. any ae ee 
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or adverse claim, and was proceeding with improvements upon them | 


when some parties by the name of Trester, first took possession of an 
adjacent lot and then proceeded forcibly to eject him from these lots, : 
and to prevent any further acts of improvement. 
— The Tresters sold the lots to Pardoe and Pardoe to Jackard. The 
evidence of threats and armed violence upon the part of the Tresters 
directed against Giles, seems very clear. It is apparent that Gilescould — 
‘neither remain on the lots or make improvements upon them without a 
fight. It was held in the ease of Smith ¢¢ al. v. Cophin (20 L. D., 264) 
. that the right of a town lot claimant is not defeated by his failure to 
maintain actual possession and occupancy, where such failure | is’ due to 
threats of force and armed violence. 

The real question in this case seems to he wheter or not J eeiard can 
be said to be an innocent purchaser without notice of the character of — 
this title and therefore entitled to a deed. by virtue of his occupancy 
and improvements. : : 
Your office found, as matter of fact, that he had actual notice of the — 
defect in the title under which he claims and the testimony though 
somewhat conflicting seems to support that conclusion. The fact that 
Pardoe only executed a quitclaim deed was sufficient to put Jackard 
- upon inquiry as to the validity of his title. | 
Your office decision is accordingly approved. 


RAILROAD LANDS—SECTION 5, ACT OF MARCH 8, 1887. 
SKINVIK. v. LONGSTREET EY AL. | 


: The right of one who purchases land from a railroad company prior to the passage of © 
the act of March 3, 1887, to perfect title under section 5 of said act, is superior to 
the settlement right of another acquired after the passage of said act. | 


| nea y Smith to the Commissioner of the General Land Office, J anuary 
| 18, 1896. — (A. Ee) 


7 This is an aien from your office decision of May 14, 1895, rendered. 

_ in the above entitled cause aiter instructions contained in departmental | 

decree, dated December 10, 1894. The iand involved i in the NW. 4 os 

sec. 25,: Tp. 48 N., R. 14 W., Ashland, Wisconsin. | 
The lecieioit af December 10, 1894, after holding that the land was 

_ excepted from the grant tothe Gis. St.Paul, Minneapolis and Omaha 

_ Railroad by the grant of 1856, returned the record for a decision of your 

_office on the questions raised by the application of one Bardon to pur- 

chase under the 5th section of the act of 1887 (24 Stat., 556 ,) the land 

_ ¢laimed by Skinvik and Longstreet. 

‘It is from your office decision on these questions that the appeal is 

now taken. 

The record shows that on March 10,1892, Allen M. Lon pstiest applied | 
to make homestead entry of the and, while on March 23, 1892, Olaf — 
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Skinvik made similar application. Both applications were rejected 
because the land was included in that certified to the State of Wiscon- 
gin for the benefit of the Chicago, St. Paul, Minneapolis and Omaha 
Railroad Company, under the grant of June 3, 1856. Longstreet and 
_Skinvik both appealed. 

On April 21, 1893, James Bardon filed an application to purchase the 
land under the 5th section of the act of March 3, 1887. After due 
_ publication and notice upon the homestead aenlicants Longstreet and 

Skinvik, Bardon made proof on June 13, 1893, all parties being present. 

Bardon showed that he had purchased the land from the railroad - 
company on September 1, 1886, for a valuable consideration, and that _ 
he was a citizen of the United States. Skinvik testified that he mate | 
his settlement on the land in February, 1892. 

In your office decision of May 14, 1895, it was held that the bome- 
stead applications of Longstreet and Skinvik should be rejected, and 
Bardon allowed to pur chase the land. 

The land in controversy Was excepted. from the erant by a pre- emp- 
tion filing on record, bnt being within the primary limits, it was certi-_ 
fied to the State as earned. As the land was not among that advertised 
to be opened, Bardon can not be held to the ninety days limit within 
which to assert his claim. Having proved his purchase and that he is 
a citizen, and Skinvik admitting that he (Skinvik) did not settle until 
February, 1892, Bardon comes clearly within the 5th section of the act 
of 1887 (24 Stat., 556), and Skinvik, by reason of the date of his settle- 
ment, is not antitied to its provisions. 

‘Vout office decision is therefore affirmed. 





~ ‘Bruce KER V. BUSOHMAN. 


Motion for ponoatiness oranted by Secretary Smith, January 20, 1896. _ 
‘See 20 L. D., 557, and 21 L. eae 114. | | 





WISCONSIN RAILROAD GRANTS—CONFLICTING LIMITS. 
PARISH MANUFACTURING Co. ». PRINCE. 


The decisions of the Department holding that lands within the fifteen mileindem- 
nity limits of the grant made June 3, 1856, to aid in the construction of the 
Bayfield branch of the Chicago, St. Paul, Minneapolis and Omaha railroad, and 
also within the ten mile granted limits of the Wisconsin Central, under the act. 
of May 5, 1864, are excepted from the operation of the latter grant by reason 
of the withdrawal for the benefit of the former, are reversed. by the ruling of 
the United States Supreme Court in the case of the Wisconsin Central v. For- 
sythe (159 U. S., 46), and lands in such status must now be held to have passed 
under the latter graut, if free from other claims or rights. 


Seoretary § Smith to the Commissioner of the General Land Office, Ta anuary 
| ie 20,1896. . (FW. .) 
I have considered the appeal by the Parish Manufacturing company 
from your office decision of puguswd LI, ee rejecting its pppneation to - 
_10392—VvoL 22——3 
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| anaes under the fifth ae of the act of March 3. 1887 (24 Stat, % 
556), the NW. 4 of the SE. 4) Sec. 35, T. 48 .N., BR. 4 W., Ashland land — 
district, Wisconsin. 
It appears from the reeitation sed in your office decision that | 
‘this land is within the fifteen mile indeinnity limits of the grant made 
by the act of June 3, 1856, to aid in the construction of the Bayfield 
branch of the Chicago, St. Paul, Minneapolis and Omaha Railroad, but 
it is also within the ten mile primary limits of the grant made by the 
act of May 5, 1864, to aid in the construction of the Wisconsin Central 
railroad. 7 | 
| Following the prior decisions of this Department it was held that | 
this tract was excepted from the grant to the Wisconsin Central Rail- — 
road company by virtue of the reservation created under the act of June 
3, 1856, and not being needed in satisfaction of the last mentioned | 
grant, it was restored to the public domain. 
The Parish Manufacturing Company appears to claim ash John. 
“H. Knight, who purchased this land of the Wisconsin Central Railroad 
Company, ao tee application to purchase under the act of 1887 was 
filed February 3, 1891. Due notice was given of the company’s inten- 
tion to subinit final proof on March 17, 1891, on which date John R. 
_ Prince appeared and protested against the allo wanes of the application. 
On the testimony submitted, the local officers rejected the application 
to purchase 1 because the tract applied for was embraced in the pri ior 
application to purchase filed by John H. Knight. , 
November 23, 1891, the protestant, John R. Prince, applied to enter 
this tract, with see Jand, under the homestead laws, which appli- 
cation was rejected and Prince appealed; but it appears that during 
the pendency of the proceedings arising upon the application to pur- 
chase now under consideration, to wit, on March 18, 1893, Prince was 
_ permitted to make homestead entry of this land. | 
_ By the decision of the supreme court in the case ‘of Wisconsin Cen- 
tral v. Forsyth (159 U.S., 46), the previous construction of this Depart- 
ment as to the effect of the reservation under the act of 1856, upon 
the grant made by the act of 1864 for the Wisconsin Central Railr oad, 
was reversed, and following the interpretation. of the acts of 1856 and , 
1864, as made in said decision, it must be held that the land in ques- 
tion was a part of that grant to aid in the construction of the Wiscon- 
sin Central Railroad. | 
I further learn, upon inquiry at. your office, that this tr ae is opposite | 
constructed road, so that as far as the record now before me shows, 
the land in qnestion appears to have passed to the Wisconsin Central | 
Railroad Company, and if this be so, the purchasers from said com- 
pany are duly pr otected under their pur chase and. no right of purchase 


~ under the act of 1887 exists. 


_ ‘There may be other grounds, however, for: holding this. Jand,to'have 
been \ excepted from the Wisconsin Central gr ant, and the case is there- 
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| fore remanded to your office that the rights of the Wisconsin Central 
Railroad company may be adjudicated under the decision of. the court 
‘above referred to. | 


- FEES_ALLOUTMENT OF INDIAN LANDS. 
SANBURN AND RUSSELL. 


The fees allowable to local officers on Indian allotments, under section 4, act of 
February 8, 1887, are in the form of a commission, and determined in amount by 
the price and area of the land, and it therefore follows that such fees can not be 
fixed aud allowed until after survey of the allotted tracts; butitis not essential to 
the allowance of such fees that the allotments should have been finally approved. 


Secretary Smith to the Commissioner of the General Land Office, cOnuars Yy 
| _ 22, 1896. : Z 


I acknowledge the receipt of your communication of ‘November 11, 
1895, and accompanying copy of letter from Archibald Young, Esq. 
7 attorney for J. R. Sanburn, late receiver and J. I’. Russell, late BE EISUCY, 
 .at the Coeur d’Alene land office, Idaho. 

_ In response thereto I transmit herewith for your guidance an opinion 
of the Honorable Assistant Attorney General for this Department to 
whom the matter was referred, dated 13th ultimo waeh bears my 

approval. - i 


OPINION. 


Assistant A he General Hall to the Secretary y of the Interi ior, December 
18, 1895. | (S. V. P.) 


By the reference of the Honorable Acting Secretary of Deconbar 3, 

, 1895, I have before me an application on behalf of J. R. Sanburn, late 
receiver, and J. F. Russell, late register, at Coeur d’Alene, Idaho, for 

“commissions on certain Indian allotments made during their respective 
terms of office on the validity of which you desire my opinion. 

The questions on which an opinion is requested are formulated by 
the Commissioner of. the General Land Office, before whom said appl: 
cation came for action, as follows: | . 

1. Can any commissions be lawfully and properly allowed to registers and receivers 
on the cash price, or estimated cash Dre; of lands embraced i in Indian allotments 
before they have been surveyed? . 

2. Can this office properly conclude that lands which satisfactorily appear to be 
within the forty mile limit of the Northern Pacific Railroad grant (and therefore to 
_: be double minimum lands), but which have not yet been surveyed, or the surveys of 

which have not yet been approved, are actually double minimum, and allow com- | 
missions for Indian allotments located thereon as such? 
- 8. Can commissions be allowed to registers and receivers on the cash price of lands 
allotted to Indians, before the allotments have been approved? 

4, In case a supplemental account is stated allowing the late register and receiver 
_ at Coeur d’Alene commissions as of double minimum lands on the allotments referred 
to, should such commissions be computed on the area allowed. on the original allot~ 
ment, or on the corrected area as approved to conform to legal subdivisions? 
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_. The claim made inercia arises under the fourth section of the general 
allotment act of Febrasry 8, 1887 (24 Stat. a which makes the fol- | 
lowing provisions: | 

That where any Indian not residing upon a pesetvation:. or for wise tribe no 
reservation has been provided by treaty, act of Congress, or executive order, shall» 
make settlement upon any surveyed or unsurveyed lands of the United Bintee not 
otherwise appropriated, he or she shall be entitled, upon application to the local 
land-office for the district in which the lands are located, to have the same allotted 
+o him or her, and to his or her children, in quantities and manner as provided in 
this act for Indians residing upon reservations; and when such settlement is made | 
upon unsurveyed lands, the grant to such Indians shall be adjusted upon the survey 
of the lands so as to conform thereto; and patents shall be issued to them for such 
‘lands in the manner and with the restrictions as herein provided. And the fees to 

which the officers of such local land-office would have been entitled had such lands 
been entered under the-geueral laws for the disposition of the public lands shall be 
paid to them, from any moneys in the ‘Treasury of the United States not otherwise 
appropriated, upon a statement of an account in their behalf for such fees by the 
Commissioner of the General Land Office, and a certification of such account to the 
Secretary of the Tr easury by the Secretary of the Interior. 


Section 4, act of February 28, 1891 (26 Stat., 794), amendatory of the 
general act; contains a similar provision with ee to fees. 

It may be properly asked at the outset what are the “fees” of the 
local officers when lands are “entered under the general laws?” é 

1. In the case of homestead entries the law provides for “fees” and 
“commissions.” The “fee” of ten dollars for an entry of one hundred 
and sixty acres goes to the covernment, and the commission of one 
per cent, at one dollar and twenty-five cents per-acre, to each of the 
local aficers: both fee and commission payable, by the homesteader, at 
date of application. On final entry, the homesteader pays a like 
“commission,” but no “fee.” If the land is double minimum, the com- 
mission is reckoned accordingly. (Sec. 2238, Revised Statutes.) Here 
it will be observed the “commission” is the fee, and the only. one, 
received by the local officers for allowing the entry, the term “ com- 
mInission” being apparently used to distinguish between the fee paid 
to the government and the one paid to the local officers. _ 

2. In timber-culture entries the law fixes the fees of the local officers 
at two dollars each, at first and final entry, irrespective of the area 
entered, or the price of the land. A government fee of ten dollars for | 
an entry of one hundred and sixty acres is also paid by the entryman 


when the original entry is allowed. (Act of June 14, 1878, 20 Stat., 113.) 
3. In pre-emption entries, and other entries initiated of aceon by — 


declaratory statement, a filing fee of one dolar each to the local 
officers, to be paid by the settler, is provided | for, and. one per cent 
commission on the purchase price is also paid to said officers ‘by the | 
government. (Sec. 2238, Revised Statutes.) eos : 
4, In cash entries, one per cent commission on the purchase aune is 
-. paid by the government to the local officers as their fee therein. (Sec. 
2238, Revised ae) | 3 4 
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In certain States (including Idaho), the local officers receive fifty per 
-centum on the fees and commissions, payable by entryinan under the. 
pre- emption and homestead law. | 

It will be seen from the foregoing, that the “fees” of the local officers: 
as derived from entries under the “ general” laws, at the date of the 
allotment act, are of two kinds, one paid as an arbitrary fee, and the 
other as a commission, dependent upon area and price of land, and that 
when the government pays the “fee,” it is always in the form of a 
commission. | | | 

It would therefore seem that the fee allowable for allotments must 
also be in the same form, and determined in amount by the price and. 
area of the land, as the fee in this instance is payable by the government. 

Having reached the conclusion that the fees allowable berein are in 
the nature of a commission to be determined by the price and area of | 
the land, the first and second questions must be answered in the nega-. 
tive. The official survey of the land is prerequisite to a determination 
of the actual area of an entry, as well as the price of the land as fixed 
with respect to railroad limits. : 

The third question should be answered in the afininative: If the — 
lands have been surveyed, there is no reason why the settlement of the 
account between the local officers and the government should be deferred 
until the allotments: have been approved. The commissions allowable 
in cases of entries nnder the general land laws are not, as I understand, 
determined by the final approval of such ae but by the transaction 
of the business in the local office. — 

The fourth question is, in effect, answered in the response to the first. 
and second. As the commission can only be known after the lands 
have been surveyed, it follows that the account should be stated in 
accordance with the area of the entry when | adjusted to the survey. 

Approved: 

HoxKE SMITH, 
Secretary. 
INDIAN LANDS—APPRAISEMENT—LOSS OF IMPROVEMENTS. 
ABRAM N, MrrrowEr. 


Where Indian lands and the improvements thereon have been separately appraised 
in accordance with the terms of the act of March 2, 1889, and the Indian has 
accepted such appraiscment, and been removed from the land, as provided in 
said act, there is no authority for the sale of said property for less than the 
whole amount of the appraisement, even though the improvements were sub- 
sequently destroyed. | | | 


eee Smith to. the Canina: of the General Land Office, Je anuary. 
, 22,1896, — 


I acknowledge the. receipt of your | Jetter of July 29, 1895, ee 
instructions in the case of Abram Mittower, who applies to purchase | 
certain lands in the Bitter Root Valley, Montana, patented to certain. 


ae - 2 : —— Sa 7 
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members of the Flathead baud of Indians, under the PLOvARIONS of tite 
act of March 2, 1889, (25 Stats. 871). | . 

In response thereto I transmit herewith an opinion dated November 
20, 1895, from the Hon. Assistant Attorney General for this Depart- 
‘Inent who advises me that the act above referred to forbids the accept- 
ance of the application or sale in any case at less than the appraised 
value of both the land and the improvements but if the lands without 
the impr ‘ovements is not worth the appraised value of both and cannot 
be sold at that figure, the matter should be reported to Congress with 
appropriate recommendations. 

In the opinion of the Assistant Attomey General a concur. 


‘OPiNION. 


Assistant Attorne y General Hall to the Sona of the ico Newent: 
| ber 20, 1895. | (ELE. W) 


By your reference T have before me the letter of the Commissioner: 
of the General Land Office of July 29, 1895, asking to be advised in 
‘the matter of the application of Abram N. Mittower to purchase the 
SwW.4 NW. 4 and NW.45W. 4, Sec. 8, T. 8 N., R. 20 W., under the 
provisions of the act of Congress approved March 2, 1889, entitled “An 
act to provide for the sale of lands patented to certain. members of 
the Flathead band of Indians in Montana Territory, and for other 
purposes.” 25 Stats., 871. This act provides: 


‘Src. 1. That the Secretary of the Interior, with the consent a the Indians sev- 
erally, to whom patents have been issued for lands assigned to them in the Bitter 
Root Valley, in Montana Territory, under the provisions of an act of Congress 
approved June fifth, eighteen hundred and seventy-two, entitled ‘“‘An act to provide 
for the removal of the Flathead and other Indians from the Bitter Root Valley, in 
the Territory of Montana,” or the heirs at law of such Indians, be, and he hereby is? 

authorized to canse to be appraised and sold, in tracts not exceeding one hnndred 
and sixty acres, all the lands allotted and patented to said Indians; said lands shall 
be appraised as if in a state of nature, but the enhanced value iliereak by virtue of 
the settlement and improvement of the surrounding country, shall be considered in 
ascertaining their value: Provided, That the improvements thereon shall be ORD ees | 
separate and distinct from land. * * #* 

Sec. 2, . . . . Provided, That no portion of said lands shall be sold at less 
than the appraised value thereof. te. | 

Szc. 3. That the net proceeds derived from the sale of the ishas herein authorized | 
shall be placed i in the Treasury to the credit of the Indians severally entitled thereto, 
and the Secretary of the Interior is hereby authorized to pay the same in cash to 
original allotters and patentees, or the heirs at law of such, or expend the same for 
their benefit in such manner as he may deem for their best interest. | 

Src. 4. That when a purchaser shall have made full payment for a tract of land, 
as herein provided, and for the improvements thereon, patent shall be issued as in 
case of public lands under the homestead and preemption laws. 

Src. 6. That in the event of the sale of the lauds herein authorized it shall be the | 
duty of the Secretary of the Interior to remove the Indians whose lands shall have 
been. sold, to the general Peer sulou, known as the Jocko Reservation, in the Terri-. 
uory * of Montana. | 7 . 
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“The Commissioner states that on the 13th of March, 187 6, a cote: 
was issued to a Flathead Indian named Peter Brown for the land 
' described in this application. The report of the special agent appointed — 
to make the appraisements and procure the consent of the Indians — 
shows that Brown did not accept the patent, and that on or before the 
29th of January, 1890, he consented in writing to the appraisement and — 
sale of his land, and removal therefrom, as provided in the said act of 
Congress. This report also shows that Brown’s improvements con- 
sisted of a cabin, a root house, a stable, and two miles of fencing, the. 
latter out of repair; that the appraisement was made on or before the 
- said 29th of January, 1890; that the land, exclusive of the improve- 

ments, was appraised at a11 per acre, aggregating $880, and the 
improvements separately at $440. A copy of a telegraphic report made 
by this special agent on the 19th of October, 1891, which the Indian 
Division has furnished me for my information, sows that he had on or 
before that date “delivered the entire Miathead band ” at the agency 
in Montana. 
~ On the 5th of March, 1895, the applicant, Abram N. Mittower, filed » 


an application to paroiase the land, and submitted proof that since — 


the appraisement the cabin-and stable. had been destroyed by fir e, and 


4 the root house and fence blown down and rotted so as to be of no value | 


whatever. He tenders the appraised value of the land, exclusive of the 
improvements, and demands patent. The (Csnuninsioner states, that-he 
knows of no authority to exclude the value of the improvements, and 

asks foradvice. The Commissioner of Indian Affairs, to whom the mat- — 


ter has been referred, holds, in a letter dated August 27, 1895, thatthe _ 


improvements being destroyed, the land may be sold for its appraised 
value, exclusive of the value of the improvements, and recommends — 
acceptance of the application. Sale 
The proviso in the second section of the act expressly forbids sale of 
any portion of this land at less than its appraised value. Unquestion-. 
ably this means the appraised values of both the land and the improve- 
ments. This is the more evident becamnse it is not entirely a matter 
_ between the applicant and the government. The Indian has rights in 
the case which cannot be overlooked. He is conceded to be the owner 
of the land, and the improvements were also his, as absolutely so as 
the soil. He had made them, it 1s to be presumed, by his own labor, 
or with his own money, and they were not only his in fact, but in law — 
they were a part of the land. By procuring bis acceptance of the 
‘appraisements, his cousent to the sale of the land, and by taking 
possession of the premises aud removing him therefrom prior to the 
destruction of the improvements, the government became trustee to 
sell the property for his benefit, and. ae to him for its total 
appraised value. — | 
Evidently, the reason for appraising tie land and ‘he provements | 

Separately was to ascertain and fix the true value of both, considered _ 
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as one © property, ‘and not to provide. for their sale. separately, or at less ~ 


_ than the appraised value of both. By the special agent’s appraisement 


of both, and the Indian’s acceptance thereof, the price which he was to. 


receive for the whole property, and at which the government as trustee 


was authorized to sell it, was determined and agreed on. The moment © 


the Indian accepted ‘the appraisement, consented to the sale, and was _ | 


removed from the premises by the government, his right to compen: | 
sation at the total appraised value when sale was made became fixed 
and binding, and he cannot be made to suffer any loss because of the 
subsequent destruction of the improvements. But if the offer of the 
applicant is accepted, how will the Secretary make good the $440 
for the improvements? Obviously Congress would have to provide 
the way. But if the land without the imaprovements is not worth the 
appraised value of both, or cannot be sold at that figure, I would ad-_ 
vise that the matter be chon ted to Congress, with appropriate r recom- 
mendations. 
In my judgment the act forbids the acceptance of the application, | 
or sale in any case at less than the appraised value of both the land 
and the improvements. | 
Sees 
HOKE SMITH, 
Seer etary. 


SIOUX HALF BREED 'SCRIP_DUPLICATE ISSUE. 
| SEYMOUR LABATEE. 


The Department has authority to issue aapicate Sioux half breed scrip, in 1 liew of 
serip lost or destroyed. 


Secretary Smith to the Commissioner of Indian A fairs, J anwary y 23, 1896. . 


J acknowledge the receipt of your communication of November 18, 
1895, relative to the application of Seymour Labathe for the issuance 


of duplicate certificates of ious Half-Breed. Scrip, under the Act of | | 


July 17, 1854, 

In response thereto, I anal herewith for your alias an opin- . 
ion of the Honorable Assistant Attorney General for this Department, 
dated November 26, 1895, in which I concur, wherein I am advised that 
the Department has authority to issue a duplicate or copy certificate 


of scrip for lost or destroyed serip issued undet said act, aud should _— 


do so in a proper case made,. 


OPINION, 


Assistant Attorney General falt to the Secretary y Of. the Interi ior, Ni ovem- 
ber 26, 1895. 


it have, by your reference of the “1st instant, the application. of Say. | 
— mour Labathe ‘for the issuance to him of duplicate or copy alae 
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of serip as a mixed blood Sioux Indian, and upon the Racehon of the 
-authority of the pearenen! to issue “such duplicate or copy you ask 
for my opinion. | 

It appears from the papers submitted to me that Seymour Labathe 
was a minor at the date of the act which authorized the issuance of 
such certificate or scrip, and for some time thereafter. That scrip was 
issued in his name, No. 340, letters A, B, C, D and BE, aggregating four 
hundred and eighty acres of land, and delivered to his father, Francis 
Labathe. Letters A, B and D were located and satisfied upon lands. 
ageregating two handedd and forty acres. _ 

The applicant supports his application by proof that the scrip repre- 
sented by letters C and E never came into his hands; that the same 
have never beeu transferred by him, and that no one has located the 
saine for him. He makes application for the issuance of duplicates or 
coples:‘of letters C and E. | 

‘I have read. carefully the communication of the Commissioner of 
Indian Affairs touching this application. He bases his recommendation 
adverse to applicant upon the action of the Department taken in 1873. 
in reference to issuing duplicate certificate for Sioux half breed scrip. 

I have carefully examined the letter of the Commissioner of the Gen- | 
eral Land Office to the then Secretary of the Interior and the action ot i 
the Secretary thereon. I do not agree with the position taken by the 
then Commissioner of the General Land Office that there is a want of 
authority in the Department to issue duplicate or copy certificates of 
_serip on a proper case made for such issuance. Such power is inherent _ 
in the Departinent, and the exercise of it is necessary in order to fuel | 
the obligation of the covernment to these Indians. 


The act of Congress approved July 17, 1854, provided that are Sigtix - 


Indian of thé mixed blood or half peeed. should upon a relinquishment 
of his interest in the reservation receive four hundred and eighty acres. — 
of Jand, and authority was therein given to issue scrip to each of said 
Tadians as authority for locating the quanaty 2) of land guaranteed-to him | 
by the United States. 

The Secretary of the Interior is charged with the execution of that 
law, and with seeing to it that each Indian entitled to the provisions of 
the act of July 17, 1854, supra, should receive the quantity of land 
thus given to him in exchange for his interest in the reservation. _ 

If the Secretary of the Interior is satisfied that any Indian has not. 
received the full amount of land to which he is entitied. it would be 
his duty to take proper steps to enable such Indian to obtain the same. 
If it be true that letters C and E have never been located, and that 
_ they are lost or destroyed, it would seem that the Department is lack- 

ing in the fall performance of its duty when it refuses to issue dupli- — 
cate or copy scrip, that this Indian may have the quantity of land 
guaranteed to him by Congress. The case would stand thus: The ~ 
United States government has the Indian’s relinquishment of his 
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interest in the reservation: It omic to vive him four hundred and 
eighty acres of land for that interest, and it has enabled him to acquire. 
two hundred and forty acres, but refuges to aid him in obtaining the 
balance due him, simply because there cannot be found any act of 
Congress ‘expressly directing ee eupncae or copy scrip a be 
issued. 

. I do not believe that the Department should wut itself in such atti- 
ade toward this Indian, but that he should receive as speedily as 
possible the full benefits of the act of Congress of July 17, 1854, supra. 
There could not possibly be any injury to the government resulting 
from this course. The act of Congress above cited expressly prohibits 
the transfer of this scrip, and if any person other than the applicant 
should be in possession of this scrip he could never use it for the pur- 
pose of locating land, unless the location is made in the name of the 
Indian, and the application for patent would be made in his name. If 
‘the duplicate or copy scrip should be located and a patent issued 
thereon, and the original should afterwards turn up in the hands of 
some one who professes to locate it for the Indian, the second location 
would be rejected and patent refused. The Department decided just. 

such a case in ex parte Bourke, 12 L. D., 105. | 

I therefore advise that the ipepinccon: has authority to issue a 
duplicate or copy certificate of scrip for lost or destroyed scrip issued 
under said act, aud should do so in a proper case made. 

_ Approved: : 

HoKe SMITH, Seeretary. 


~STOUX HALF BREED SCRIP—DUPLICATE ISSUE. 


CHARL: s D. “Mousso. 


The act of J uly 17, 1854, authorized the issuance of serip to the Sionx half breeds 
in payment for their interest in the reservation purchased by the government, 
on due relinquishment of such interest, and where it appears that such scrip 
was procured on a forged power of attorney, and relinquishment of like char- 
acter, and was afterwards located and the entry carried to pateut all without the 
knowledge or consent of the rightful claimant, and that be has in fact received 
no benefit therefrom, nor executed the requisite relinquishment, the right of 
said half. breed to receive new, or copy scrip should be recognized, and his 
relinquishment secured, 

The cancellation of the patent procured 0 on the serip secured through the fraudu- 
lent power of attorney and relinquishment is a matter that must be determined 
as between the United States and the person procuring such patent and those 
holding thereunder. | 


Secretary Smith to the Commissioner of Indian Affairs, January 23, 1896, 


- The matter of the claim of Charles D, Mousso for the issue of certain 
Sioux half. breed scrip has been resubmitted to the Assistant Attorney 
General for this Department, and: has been re- examined by him. | 
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- When.-the matter was first under consideration it was concluded that 


it -was at least doubtful if this Department had authority to accept 


Mousso’s relinquishment then tendered, and issue him scrip according 
to his petition, and in view of this: doubt it was decided to deny the 
petition. It was further held that the proper plan of procedure was to. 
institute suit to set aside the patent which had been issued in his name, — 
and the papers in the case, with the opinion of the Assistant Attorney 
General were submitted to the Department of Justice, with the request 
that suit be instituted in the proper court to cancel said patent. © 

_ The matter was again submitted to this Department by the Honor- 
able Attorney General, together with certain letters of the United 
States district attorney for Nevada, with a request for an expression 
of the opinion of this Department as to whether the case should be 
prosecuted. When these papers were submitted to the Assistant 
' Attorney General for this Departnient he, upon a re-examination of 
the whole matter, rendered an opinion still holding that the suit should | 
be prosecuted, but upon the other point as to the right of. Mousso to 
have scrip issued to him, he arrived at a different conclusion, holding 
that this Department nas the.authority to issue him’ pew or copy scrip, 
and that it would be its duty to do so. I have approved t. this opinion 
_and transmit the same herewith. | 
The petitior. of Mousso for scrip will be granted, and you will take 
_ such steps as may be necessary in connection therewith, and in accord- | 
- ance with the views expressed in said opinion. 
The papers in the ease have been returned to the Pavavaiient: of 
oS ustice, to be used in connection with the suit to cancel the patent 


~ her etofor e issued. 


 Opmron. 


Assistant Attor ne: y General Hall to the Secretary of the Interior, Novem- 
ber #0) £599: | 


. On June 30, 1893, I furnished you an opinion sighing that suit be 
instituted to cancel a patent which had been issued to Charles Musso, 
a half-breed Sioux Indian. Acting upon this opinion, you requested 
the Attorney-General to institute suit for that purpose. After some 
correspondence with the United States attorney for the district of © 
Nevada, the Honorable Attorney-General, on May 18, 1895, submitted 


the letters of the district attorney to you, and requested an expression 


of opinion by your office as to whether the case should be prosecuted. 

On the 19th instant you submitted to me this correspondence, with 
request ‘for an opinion as to whether said case should be prosecuted.” _ 
I have. re-examined all the papers relating to the matter, and I 


_ adhere to my former opinion, that the case should be prosecuted, for. 


it is very clear that one Chapman, claiming to act as attorney in fact 
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for Musso without Musso’s authority or consent, obtained possession 
of the. scrip issued in the name of Musso, and caused. patent to be. 
issued accordingly. 

Chapman claimed to act under @ power of ee which he says | 
‘was made to him by a person claiming to be Charles Musso, and 
entitled to Sioux half-breed scrip, but the papers before me show con- 
clisively that Charles Musso never executed a power of attorney to 
_ Chapman, or anyone else, and that he never had possession or control 
of the scrip issued in his name. 

Whether such sales and transfers of the property have been made 
since the issuance of patent that would defeat a recovery, I am unable 
to determine. This can best be determined by the Attorney-General | 
on information that he may derive from the United States district 
attorney, or, perhaps, can not be satisfactorily determined until a suit 
is instituted and tried. Certain it is that unless some such obstacle is — 

in the way, I can see no reason why a suit may not be successiully 
~~ prosecuted. 
—  Thave read very pareralig the coamenieanon of the Honorable. Com- © 
-mmissioner of Indian Affairs upon this subject. He is of the opinion that 
Musso has been guilty of such laches as would defeat a successful 
prosecution of the case. I do uot take this view of the question. In 
the first place, the case will not be prosecuted on behalf of Musso or — 
in his name but on behalf of the United States, and I am unable to 
see how Musso’s laches, if such be attributable to him, could defeat the — 
action of the pOnE een in setting aside a patent. to a Panay 
location. 

Judging from the papers submitted to me I ae not believe that Musso 
has been guilty of laches such as would forfeit any rights he might — 
have against the United States. The census roll of the Sioux half. 
breeds and mixed bloods was made up and reported to the Indian 
Office on February 9, 1856, pursuant to the act of Congress approved 
July 17, 1854, This roll contained the name of Charles Musso as No. 


290, and in his name five pieces of scrip, No. 301 A, B,C, D and E were _ 


issued, for four hundred and eighty acres of land in the aggregate. 
This scrip was taken possession of by the special commissioner of the 
government, whose duty it was to secure deeds of relinquishment from 
the Indians and deliver to them their serip. These certificates were 
not delivered by such special commissioner, but, together with other 
pieces of scrip, were returned by him to the Indian Office. On Decem- 
_ ber 10, 1860, this scrip, together with others, which had not-been for- 
merly delivered, were sent to the superintendent of Indian Affairs at 
St. Paul, Minnesota, with instructions to give public notice that he held 
the same for delivery, etc. On January 1, 1864, this scrip No. 301 was — 
reported as delivered. It was delivered to one W.S. Chapman, who 
claimed to.be the attorney in fact of Charles Musso, upon a paper pur- 
porting tobe a power of attorney executed by Musso on July 9, 1863, 
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‘in Hennepin county, Minnesota. Ghapiin: claiming to act as attorney | 
in fact for Musso, and by virtue of a so-called power of attorney, exe- 
cuted a relidadicunient of Musso’s interest in the reservation to the 


United States. On March 1, 1864, the scrip was located at Carson 


City, Nevada, upon lands in that district, by Chapman, claiming to act 
as attorney in fact for Musso. Patents for the lands covered by these — 
locations were issued in 1864 and in 1866. 

Thus the matter stood until 1892, when Charles Musso tender ed a 
formal relinquishment of his interest in said reservation, and asked for 
certificates of scrip for four hundred and eighty acres of land in 
exchange therefor. 

There is no doubt that Charles Musso who presents this Spitoation 
_is the identical and only Charles Musso who is entitled to half-breed 
Sioux scrip, as appears from the census roll reported February 9, 1856, 
The record shows that in June, 1855, Charles Musso left the State of 
Minnesota and did not return until 1885. He left Minnesota prior to 
_ the making up of the census roll of the half breed Sioux Indians. On 
the census roll his name is given as “Charles Musso,” while his correct 
name is Charles D. Mousso. This indicates very clearly that his name 
was reported to the commissioner by other Indians. That he was 
eutitled to go on the census roll, there is no question, and I merely - 
_- refer to this fact to show that it is doubtful whether he was cognizant 

whether a roll was ever made up. He accounts for himself from June, 

1855, until March, 1885, showing that he was in the South up to the 
“ outbreak of the civil war in 1861, when he entered the Confederate 

army. He served in the Gontedera te army until the close of the war, 
and then located at Demopolis, Alabama, where he remained until he 


returned to Minnesota i in 1885. He states, and there is nothing in the , . 


record to contradict him, that he first heard of his right to lands on 
his return to Minnesota in 1885; that he inquired into the matter and 
- found that his name was on the census roll and that he was entitled to 
four hundred.and eighty acres of land. He at once took steps to have 
his claim presented to the government for the lands to which he was 
entitled, under the act of Congress of 1854. 7 . 
| These facts seem not to be controverted by any sfieies whatever - 
in the record. And, if they be true, he ele, will be ear of 
the charge of iaches in this matter. 
In the opinion which I submitted to you on June 30, 1893, after stat: | 
ing that the scrip had been located in the name of « Musso ” and 
patent also issued in bis name, which is still outstanding, I expressed 


- doubt as to the authority of the Department to issue new or copy scrip — 
until that patent has been duly canceled upon judicial decree, or until — 


Congress should have authorized the issuance of other scrip. 
But after more mature deliberation upon this subject I have reached | 


_ the conclusion that the Department has the authority to issue to 


Mousso new or copy scrip, and that it would be its duty to do so..° 
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_ _Mousso i isa , Sioux Tdiat of the faixed blood and. was an owner, in 
~ gommon with other Indians of his tribe, of the reservation purchased 
by the government from that tribe, rea en purchase the United 
States obligated itself to give to each of the Indians four hundred and 
eighty acres of land. The act of Congress of July 17, 1854, supra, 
which authorized such payment for the reservation so purchased, 
required the Secretary of the Interior to execute its provisions. The 
act of Congress authorized the issuance of scrip to each Indian show- 
ing the quantity of land he was entitled to receive froin the United 
States, and expressly prohibited the assignment of such scrip. _ 
-Mousso, it appears from the records, never relinquished his interest: 
in said reservation to the United States, and never received scrip, that 
he might locate the amount of land given him by the act of Congress, 
nor has he received any benefit therefrom. The government is in pos- 


_ session of the reservation in which he had an inter est, and delivered the — 


scrip to-which he was entitled to a person who nad no authority to. 
receive it for him. The obligation of the government to this Indian is — 


to convey to him four hundred and eighty acres of land. The govern- - 


ment cannot avoid a discharge of this obligation by: setting up the fact 
that another person had obtained from the governinent agent the scrip 
to which Mousso was entitled, located the land in his name, and _ pro- 
cured a patent to issue for ine same. He is not responsible for the act 
of the government agent who delivered the scrip on the forged power of 
attorney, nor is he at fault that such person acting on the forged power 


of attorney located land in his name and obtained patent therefor. _ 


This is a matter between the government and the person who thus made | 
the location and obtained the patent. It-would be, in my opinion, injus- _ 
tice to Monsso to say in reply to his application : the government has _ 
disposed of the lands to which you are entitled, to another person, who. 
assumed to act for you, and although it is now leas that he had nosuch | 
authority, yet you must be delayed in receiving the lands to which you 
are entitled until the government can institute suit to cancel that pat- 
ent, and your right to get land at all must depend upon the successful 
terminatiou of that suit. | | 
In my opinion, new scrip, or & Copy of the old scrip, should ia issued 
to Mousso, and he be permitted to locate four hundred and eighty acres 
of land, as the law provides, upon his filing relinquishment in due form 
of his interest in the reservation. The question of the cancellation of 
the patent should be left a matter entirely between the United States 
-and the person who obtained it, and those holding under him. 
Approved: 
HOKE SMITH 
Secretar y 
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OKLAHOMA LANDS—SETTLEMENT RIGHT—-BOUNDARY OF TERRLLORY. 


Hurp v. RAtTs. 


TI 


On & charge éikts an entryman entered the Territory in ude of the hour fixed 
therefor it is incumbent upon the contestant to show such fact by a clear Bee 
ponderance of the testimony. 

In the case of anon navigable stream fixed as the Sica of a State, the middie 
of such stream, as reckoned from its natural standi lug banks, is ae actual bound- 
ary line. : 


Secretary Smith to the Commissioner of the General Land Office, J anuary : 
| 21,1896. © 7 (C.J. W.) 


April 26, 1889, Oliver N. Ratts made soldier’s homestead entry No. 

184, Kingfisher series, for S. 4 NW. 4 and lots 3 and 4, See. 3, qr. 11 LN, 

_ R. 4 W., Oklahoma. | 
April 20, 1891, two years thereafter, Nova- -zembla Hurd filed his. aie: 
davit of cantest. alleging that Ratts did enter on and occupy a part of 
the lands declared open to entry and settlement by the act of March 2 
: 1889, and the President’s proclamation of March 23, 1889, after March 
2, 1889, and before noon of. April 22, 1889. , 
A hearing was had before the decor and receiver, and on June 9, 
1892, they rendered a decision finding that Ratts had entered the torri- : 
_ tory ‘Gane the prohibited period and recommending the cancellation of 
his entry. 7 | 
On July 2, 1 1892, Ratts filed a motion for review of said decision and 
on January 21, 1893, the register and receiver, on review, reversed their 
former aon anid recommended that the contest be liam eed. 
On February 6,.1893, Hurd appealed from this decision. — = 
On June 5, 1393, your office passed upon said appeal, affirming the 
_ finding of ane local officers and dismissing the contest. 
On June 21, Hurd filed a motion for review of said decision. 
~~ On Oateber 25, 1893, your office considered said motion, reviewed its . 
einer decision, reversed the same, and held Ratts’ homestead entry for. 
cancellation. 
From this decision Ratts appealed, and on. May 18, 1895, said appeal 

‘was passed upon bere and your office decision affirried: In due time 
‘Ratts moved for a review of said last named departmental decision, 
which motion was allowed and I have the same now before me. 

- This summarized history of the case up to the present time, indicates 
a case of doubt and difficulty. | An examination of the record, discloses — 
amass of testimony somewhat conflicting and not easy to be reconciled. 
An examination of the decisions complained of shows that the ques- 

tions of law dealt with are such as have elicited conflicting decisions 
from the courts. . ‘The case, therefore, demands patient and careful 

“review. | 
It will be observed ‘that the charge against the defendant j is that he 
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was a “sooner.” The settlement of the question i inv olves: ‘first, a care- 

ful analysis of the testimony and uext the interpretation of. such. 
questions of law as are made applicable by the peculiar state of facts. © 
Tn this, as in most cases, the facts must control the case. “In order 
that nothing of sionificanse in the body of evidence may escape due 
- consideration, the facts deemed pertinent to the different phases of 
the case have been grouped with a view to their more convenient and 
intelligible application. The contention of contestant is, that Ratts 
entered the territory a short time before noon on the day of the opening 
and is, for that reason, disqualified. In order to sustain his contention. 
testimony was offered tending to show the time of the start from the 
south bank of the South Canadian river; the time at which certain 
a on the way were passed; and the ae of Ratts’ arrival at the. 
Jand. 

He entered the mig from the south side of Tv South Canadian 
river, which river was the southern boundary of the territory opened to 
. settlement and entry ou April 22, 1889, near the upper Barrows Cross- 
ing. The start was made from a sand bar, or island, in the river bed. | 
From this point Ratts rode one horse and led another, mela g¢ slightly - 

west of due north, to the North Fork of the Canadian river, ten miles. 
- There he hitched his horse, disrobed, crossed the stream by means of 
fallen trees, and ran about halt a mile to the land i in question and made 
his settlement. The following is a summary of the testimony from 


re | which the time of leaving the sand bar must be fixed: 


_ There is considerable difference of opinion as to how many persons — 


were waiting on and near the sand bar near Barrow’s Crossing before - 


the hour of noon on April 22, 1889. | 
The lowest estimate is that of witness Williams on page 18, who 
says there were twenty-five or thirty, may be more. Witness Stanley 
Says, page 28, there were about seventy-five or one hundred. Witness 
Bailey says, page 42, there were fifty or sixty. — Witness Jameson says, 
page 67, there were: between forty and fifty, may be more. Witness | 
| Foc cwoca says, page 69, “there were from seventy-five to one hundred 
and fifty. There was @ very large crowd.” 3 
A number of the crowd assembled on the bank, waded Varo 
water knee deep to a sand bar. Ratts, the defendant, says, page 73, 
between sixty and one hundred of fhenwouete Ghe-sand bar. Wit 
ness Williams says, the large majority of the crowd went to the sand 
bar leaving on the bank some four or five he supposes. Among those 
who crossed and started from the sand bar was Ratts, the defendant. 
Witness Williamson says, page 26, it [the sand bar] was not over 


- ‘fifty yards from the south bank of the river nor over one hundred and 


twenty-five steps from the north bank. It was nearer the south bank 
than the north bank. He says further, that the deepest water was 


crossed before reaching the sand bar, He does not think there wasany _ 7 


‘running water between where they manor on the sand bar and high- | 
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est. bank on the north of the river. On the south side of the sand. bar 
there was water in various low places.. Ratts says, page 75, water was 
flowing on the north side of it. Witness Beucher Says, sand. bar was _ 
one hundred and fifty feet from the south bank. About two hundred — 
- and fifty or three hundred feet from the north side. The largest part 


_ of the channel.of the river was on the south side. Witness Williamson _ 


- says, page 66, that the sand bar was on the north side of the river, the 
~ channel inane south and south-east of it. Ratts says, page 79, quite 
a good deal nearer the south side of the river. The channel was flowing 
on the south side of the sand bar. | 
‘The crowd upon the border had time- pieces that differed. ‘The ques- 
tion arose with the crowd what to do about it. Witness Ratts, page 
74, says: “Some man got up and made a talk. I do not know who he 
was. Said we would have to start by some man’s time. There was © 
a gentleman there, in a sulky, said he had meridian time and had | 
| just come from Purcell.” They put it to a vote to the crowd to go by 
his time and every man agreed to go by his time. Ratts had a watch 
that was fifteen minutes faster than this Purcell time. He-set his watch 
back to agree with theother. The crowd crossed to the saud bar before 
twelve o’clock. Witness Williams said, page 19: “The supposition was 
that we crossed onto this saud bar and there waited until 12 o’clock. 
We waited there until a gun was fir ed in one crowd.” Same witness 
Says, page 20: | | 

We were still south of the high bank, meaning the north bank of the river, until 
this gun was fired. Those who started from the bank and those who: started from 
the sand bar started at the same time. If the rest did not start until noon, Ratts 
did not start from thesand baruntilnoon. If Ratts started from the sand bar before 

“noon, then the whole crowd started before noon, 

No witness was willing to swear absolutely that he knew of his own 
personal knowledge that the signal was given at 12 o’clock, but it was 
the general understanding that it was to be given at 12 o’elock and the 
general understanding and belief that it was. When the signal was 
given Ratts went north across the prairie riding oue horse, and leading 
another, with a light pack. The land between the two forks of the 
Canadian river is nearly level, sloping slightly toward both rivers. A 


good many persons accompanied him across the prairie. Seven of them 


says George Beucher, page 54, were of his own party. They. reached 
the river, Ratts says, page 81, at 44 minutes after 12 o’clock, and adds: 
“T looked at my watch after I got undressed. I was, perhaps, between. 
a half a minute and a minute undressing. It was just 45 minutes after 
twelve.” Witness Williams, page 23, in answer to question: ‘‘ How long 
'. did it take you and Ratts to ride over to the Canadiau river?” says: ‘I 
suppose forty or forty-five minutes.” Ratts, according to Beucher, page 


68, took off his clothing, except his under clothing from his waist down, 


and his hat, and crossed the river, having tied his horses on the south 
‘side of the river, Witness Sumner, page 2, said he came up from the — 


- river with nothing on but a handkerchief on his head. Witness Gra- 


Geren en 22, 4, 
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ham said ey had on. nothing but his under clothing — his hat upon, 
his head, and a pair of boots on. | 7 

anne crossed the North Canadian river with the aid of trees that 7 
had fallen partly across it, Ratts ran a distance of about one-half mile 
to the land in controversy. After remaining there about half an hour 
he returned to the North Canadian, recrossed it, pues on his clothes, and 
-returned to the land in controversy. 

Joe Williams, principal witness for the contestant, contends that it 
was not yet twelve o’clock when the sional was given foe the start from 
the sand bar. He and Ratts crossed the river in company. He says 
he had no time; that there was a man there that told him it was twenty 
‘minutes past eleven. This man who gave him the time, said it was not 
‘twelve o’clock; “that is all I knew about what time it was” (page 20). 
‘Again he says: “Just like I told you, I have only that man’s word for 


the time of day and according to his time it was not twelve. This 


‘remark was made before leaving the bank to go to the sand bar. I do 
not think it was more than fifteen minutes from the time we started 
from the south side until the gun was fired. Mr. Ratts left the sand 

‘bar at.the same time I did.” This is the only witness among those at 
the starting point who thinks the crowd started before twelve. Accord-_ 
ing to his opinion they started thirty-five minutes after eleven o’clock. 

Joe Williamson was one of the crowd on the south side of the South 
Canadian river on the forenoon of April 22. Saw Ratts there in the 
neighborhood of eleven o’clock, packing his horses getting ready to go 
to the ford. Witness crossed with the rest; crossed by the time they 
all crossed and at the signal given at the main ford. It was then 
twelve o’clock by his son’s watch and his son was always a truthful 


. . boy... If- the watch was correct it was twelve o’clock when witness and 


the rest crossed the river. (Page 64.) Witness made the run and 
stopped. at the land now claimed by him (witness) about three miles | 
from the place. of starting. Shortly after reaching his place he saw 
-Ratts and several companions pass said place. Is sure it was Ratts. 
Had seen him for about two months almost every day. There were 
eight or ten persons with Ratts and many others scattered all over the 
prairie, riding. It was a few minutes after twelve o’clock when he saw 
Ratts pass. Supposes about fifteen or ae) minutes aiter he started 
from the river. 

From Williamson’s ince, two and a half or thr ee mes north of the 
South Canadian, Ratts and his comrades rode on six or six and a half 
- miles until they reached within a short distance of the North Canadian 
river, when Witness Williams says they met a man named Porter 
Drace (page 16). Williains says “it was within a mile or a mile and a 
half of the place where we crossed the North Canadian.” He says 

they met him about eighteen minutes before twelve. Drace did not. 
tell witness then what time it was but witness made the inquiry a 
month, or such a matter, after that. “He told me that by his watch it 
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was eighteen minutes before twelve o’clock. He told me, I suppose, a 
"month after that, about.” (Page 24.) Witness received, as compensa- 
tion, his expenses and the usual fees and $50, additional. 

Jessie Sumner testifies that at twelve o’clock by the signal the re 
diers gave from Conncil Grove (page 1), supposed to be for noon on | 
April 22, he was about half a mile from the land in controversy. Ran 
to the land. teached it in about five minutes. Saw Ratts about five, 
ten, or fifteen minutes after twelve, coming up from the river nearly 
naked. Had a little conversation with him. Witness had no watch 
nor other means of knowing that the signal he heard-was. given at 
twelve o’clock, except an ordinary pocket compass. Made an _ obser- 
vation of the time of day with that, and judge that it was about fifteen 

minutes before twelve. About fifteen minutes after making the esti- 

mate he heard the signal and judged that it was about-noon. Made . 
-no allowance for magnetic variation of the. compass, | 

George F. Graham testified that he and Mr. Mosely being i in Souneil | 
Grove on April 22, 1889, crossed the river and went onto his claim, to | 
the best of his aden: about quarter after twelve o’clock. He had . 

been there but a few minutes when two men came up out of the bottom. 
“T asked him his name and he said his name was Ratts.” | 

‘No witness, except Sumner, says anything about ¢ any signal 1 from ‘the 
soldiers of Council Grove. 

- It is clear tomy mind from this testimony that all ite crowd. near 
the Barrow’s Crossing, both those.on the bank and those on the sand 
bar, started by the same signal and at the same time, and that Ratts 
started with them. It is also shown that every one, except the witness 
‘Williams, supposed, and believed, it to be twelve o’clock when the sig- 
nal was given. The reason for that belief seems to be quite as well 
-founded as those upon which Williams bases his contrary belief. Itis | 
safe, however, to say that the testimony taken aloe ether, leaves the | 


: precise time of leaving the sand bar in doubt. 


. The contention of the contestant.is that the start was made before | 
noon and the burden is upon him to show that fact by at least a clear 
preponderance of the testimony. It is not sufficient to simply raise a 
doubt as to the exact time of starting on the race, especially where all © 
~. the crowd started together and were apparently acting in good faith, 
‘and where the coutest is initiated two years after the race and settle- 
ment and by one who was not at the time a competitor, as in this case. 
The testimony of Graham and Sumner, whose testimony relates to 
the time and circumstances of Ratts’ arrival at the land at the end of | 
his race, supports, it is contended, Williams’ testimony as to the time 
of starting from the sand bar. Two things are to be noted in connec- 
tion with Sumner’s testimony. One is that he seems to have been | | 
~-making a run from an unauthorized starting point, and the other is 
that his estimate of the time was based: upon an observation made | 
with a pocket compass and upon the firing of a gun, supposed by him 
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to be a signal for the opening, fired by a soldier on Council Grove res- 
ervation. This is the only intimation of a ene even ab that point, 
to be found in the record. : 
First, as to the pocket: compass: Samner swears he mae: no allow- 
-anee for magnetic variation. The magnetic needle points directly north 
at only one meridian on the American’ continent, to wit, just east of 
Pittsburg, Pennsylvania, near Charlottesville, Virginia, and Wilming- 
ton, North Carolina. At all places east of the line, the magnetic needle 
varies from the true meridian in that the north pole of the needle points 
a little to the west; at places west of this line the north pole of the 
compass points too far east. See American Eno siouscdls, Vol. Vi 
page 187. — | 
In Oklahoma the north bale of the needle points too far east by a_ 
fraction over nine degrees. Conversely the south pole points too far 
west by about nine degrees. See McKinney townsite plat sent by Com- 
missioner with letter of July 17,1895, When the sun indicates the real 
meridian in Oklahoma, the earth must travel nine degrees further to. 
reach the magnetic meridian, or noon, as indicated by the compass. 


The earth moves at the rate of one degree in four minutes, or nine 


degrees in thirty-six minutes. Therefore when the compass, as used 
by the witness, indicated noon in Oklahoma, it was in reality thirty-six. 
minutes after twelve. As he says Ratts came up from the river fifteen 
minutes: after twelve, as indicated by the compass, it was in ees 
twelve o’clock and fifty-one minutes. 

~The observation which the witness made with the compass when 


corrected by making allowance for the variation, will correspond with 


Ratts’ testimony to within five minutes. But the witness also took into 
account the firing of a signal-gun on the timber reservation. I find | 
myself unable to conclude that this was a signal gun, or that it indi- 
cated the time. It was ten miles or more from the border line in the | 
interior. It was not a cannon, but an ordinary gun. It could be heard 
by no one on the border. The race could be made lawfully only from. 
the border lines. A signal fired thus in the interior, ¢ oe be of no use 
to those ten miles distant on the border. 

In the absence of other testimony than the mere supposition of this 
witness, the firing of the gun on the timber reservation will not be © 
regarded as indicating the time of day, or as an authorized signal for 
entering the territory. 

The other witness, Graham, igages the time indefinite and merely 
expresses an opinion. without disclosing auy reason or basis forit. The 
testimony of Williams must support the theory that Ratts entered _ 
before twelve o’clock, noon, if it is supported at all. He says that in 
his opinion it was leven: oolock: and thirty-five minutes when they left — 
the sand bar. That they were forty or forty-five minutes covering the 
distance between the two rivers. Says they met Porter Drace a mile 
or a mile anda half from the North Canadian at eighteen minutes 
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before twelve, so they would have traveled the intervening nine. miles 
in seven minutes, or something over a mile a minute. This witness, in 
addition to expenses, received fifty dollars. His testimony is. not. suf- 
ficient to overcome the testimony of Williamson, and the other witness, 
as to the time of leaving the sand bar. I therefore find that it is not 
made to appear that Ratts left the sand bar before twelve o’clock, noon, 
on the day of the opening. ; 

Was. the sand bar. inside the ere This is.a mixed question of 
law and fact. The-evidence shows that Ratts and the main bulk of the 
crowd with him, crossed to the sand bar before noon, and if it was 
inside the Territory he would be disqualified. It was situated north 
of the then flowing current of the river, but nearer the south natural 
-bank than the other. The evidence shows that the South Canadian 
river flows between high and well defined natural banks. That the 
bed is full of sand, and that the flowing current frequently shifts from 
side to side, within these banks, being sometimes on one side and some- 
times on the other. In your office decision of June 5, 1893, following 
the rule laid down in the case of Dunluth v. The County, ete. (55 Iowa, — 
558), 1t was held that the center of the bed of the river, wasthe boundary 
line of Oklahoma, without reference to whether the channel or current 
of running water was. on one side or the other. In passing upon the 
motion for review of that decision October 25, 1893, your office reached 
a different conclusion, following the rule as laid down in the case of. © 
Iowa v. Illinois (147 U.S., 1), and reversed the decision of June 5, 1893, 
holding that the same rule applied to non-navigable as to navigable 
streams. Reference to the cases cited (55 Iowa and 147 U.S.) will show 
that the court was careful in both cases to use the term ‘navigable 
stream.” In the. latter case, page 13, the supreme ‘court say, referring 
to the cases of Dunluth, ete. v. The County (55 Lowa) and Buttennuth 
2. St. Louis Bridge Co. (123 Ulinois: 

. The opinions in both of these cases, are able, and present in the strongest terms, 
the different views as to the line of jurisdiction between neighhoring. states, sepa- 
rated by a navigable stream; but we are of the opinion that the controlling consider- 
ation - in this matter is that which preserves to each state equality i in the right of 
navigation in the river. We therefore hold in accordance with this view, that the 
true line iu navigable rivers between the states of the Union which separates the 
jurisdiction. of one from the other, is the middle.of the main channel of the river. 
Thus the jurisdiction of each state extends +o the thread of the stream, that is, to 
' the mid channel, and if there be several channels, to the middle of the principal 

one, or rather the one usually followed. 


The frequent changes in the currents of the Mississippi seems to have 
been the chief reason for the contrary rule, but is finally subordinated 
to the higher consideration of the interests of commerce and navigs ation. 
The reason of the rule does not apply to non-navigable streams nor 
- inmy opinion does the rule itself. I take it, therefore, that the south- 
ern boundary of the Territory of Oklahoma is the middle of the bed. of 
the South Canadian river reckoned from its natural standing banks. 


1 
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The suid bar from which Ratts. star bea was, in my opinion; ‘not ipeide 
the Territory and was a lawful point from which to start. | 
- By reference to departmental decision of May 18, 1895, now under 
review, it will be seen that a different view of the testimony to that 
now taken led to a different conclusion from the one here reached, and. 
that the questions of law involved are not discussed, therein. Upon 
re-examination of the record I find that the view of the evidence pre- 
sented in the decision on review, is not supported by the evidence itself, 
parts of which either escaped notice or were misinterpreted, and I now 
find that the evidence does not warrant the conclusion that Ratts was 
a: “sooner,” and said decision and finding is accordingly revoked. 

- Your office decision of October 25, 1893, is reversed and your office 
decision of June 5, 1893, in which the finding oS the local officers is 
appr oved, is hereby approved. 


I 


PRACTICE—APPEAL~OKLAHOMA, awe LOT. 


Prouty Ve. Conprt. 


- Failure to appeal within the proper time, in proceedings arising before a townsite 
board, will not defeat the right of the appellant. to be heard, where it appears 
that the appeal was filed within the time accorded therefor in the notice given 
of such right. 

As against the claim of one Tere in open adverse possession of a town lot, another 

claimant, who has not openly asserted his claim, can not be heard to say that - 
said adverse occupant was in fact the tenant of a third party. 


‘Secretary Smith to the Commissioner of the General Land Office, January 
(iL H.): Oo 21,1896. (B. os sd 


- This case involves lot 2, block 60, Guthrie, Oklahoma. 
The record shows that on Aueast 25, 1890, Frank G. Prouty 1 filed 


his application with townsite board i. 1, for a deed to the above 


described lot, and that on August 26, 1890, Lottie Condit also filed her | 
application for the same lot. 
~ The case then came up for a hearing on ‘December 9, 1890, and en 
December 22, 1890, a majority of the board rendered thetr aocicion in 
favor of Lottie Oondit . 7 
— March 28, 1894, your office decision w was ieaderea nea you reversed. 
the action of the majority the board and awar rded the lot to Frank 
G. Prouty. 

On May 26, 1894, Lottie Condit appealed aa on i; uly 18, 1894, your 
office ieotinisa: to forward oe appeal on ee ground that it was ny 
. filed in time. 

Upon her application for writ of certiorari this mesa eae on 
December 6, 1894, ordered the record to be sentup. (19 L. D., 472.) | 
It is not ee now to consider the question raised in the appli-. 
cation for the writ of certiorari; that question becomes immaterial in 
_ view of what the record shows upon the question of service, it appear- 
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ing upon an examination of the evidence of service made in this case, 
that it was mailed to Lottie Condit on April 26, and. that appeal was. 
filed on May 26. The notice sent, improperly gave the parties twenty . 
days for appeal, and allowing the usual ten days for return of notice, 
the time had not expired when the appeal was filed under the doctrine 
laid down in Watt e¢ al. v. Columbia Townsite (18 LL. D., 139), it being 
held therein (syllabus)— : 


As said instructions provided for an exception to the regular practice, failure to 

comply therewith will not defeat the right of appellant to be heard where it 

appears that his action was based upon the construction of said requirement adopted 

by the local office. , 

See also Schmidt v. Stillwell (1 L. D., 151) and Vettel v. Norton (tdem, 
459), where the general rule is laid down that action taken under the 
advice of the local office should be without prejudice, unless required 
by the absolute demands of the law. There seems to pe. no such 
necessity here. : 

The case of Watt et al. v. Columbia iownsits it is well to note in 
this connection, was under the same rule,.involving precisely the same 
facts as the case at bar, save only that the time there aoe for ee 
was thirty days. instead of the twenty herein mentioned. 

The evidence in this case has been examined and much aifieulty jig | 
arisen in arriving at a just determination of the questions of fact 
involved. There seems to be no dispute by either claimant, that the 

_ first settler upon the lot was a Doctor Keys, who arrived in the  Terri- 
tory before noon, of April 22, 1889. The question at issue is the pri- 

ority of occupancy of lot No. 2, within the meaning of the law; that is, 

an adverse open claim to the lot as between Lottie Condit cal Prouty. 

There is no question as to Prouty being on the lot. prior to Lottie Con- — 

dit. This is admitted, but’ the question to be decided is whether the | 
occupancy of Prouty was such aS was contemplated by the law in’ 
initiating a right which, if prosecuted, would end in securing a ceed 


"from the government to the lot. 


Upon this question your office decision decided siemntvely: fis 
majority of the board of townsite tr ustees who tried this case answer ed. 
in the negative. 

Upon the part of Lottie Condit, it appears that about the first day 
of May she commenced the erection of a foundation for a house upon 
the front or east part of lot No. 2, a portion of the foundation being 
upon the lot and a portion projecting into the street. The erection of 
this house was stopped by the authorities and during the night of the 
day upon which the erection was started, some of her lumber was stolen: 
The next day she entered into a lease with one W: 8S. Payne, by which 
she was permitted, in consideration of the sum of $15 per nionth rent, 
and in consideration of the establishment of a house of two rooms upon 
said tract, to move upon the back portion of lot No. 2, and there erect 
her ue which she immediately did. a By. we 
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ies appears oeerther, though not very clearly, that W,S. Payne was 
claiming some lot that. conflicted anh Dr. ae lot, as to the back 
portion of lot No. 2 

It does not ¢ einen that Lottie Condit intended to release any rights 
that she had to lot 2, by the agreement she made with: Payne, in fact 
the lines of the different lots, it appears, were not definitely fixed and 


she continued to assert her claim to lot No. 2, and asa matter of fact 


never paid Payne any rent, and during the whole of the per iod up to 
the date of heari ag) as far as I am able to ascertain, she continued to 
reside upou lot No. 2, aud never moved therefrom. | 

She erected a house, consisting of two rooms, at a cost of $300, She 
also purchased the improvements of Little for $100, Some evidence 
was introduced to show that she entered into.an agreement with some. 
men by which she was to build a house on the front of lot No. 2, and. 
she was to divide the lot equally with these other parties, but there-is 
not sufficient evidence to sustain this allegation. - 

Upon the other. hand it appears that Prouty went upon this ana for 
the first time in April 23; that-he there found Dr. Keys in possession; 
that he remained on the lot until the arrival of his printing outfit, and 
_ that a large tent was placed upon the frovt portion of the lot, in which 
the printin g outfit was put, and he maintained that his presence was 
that of au.adverse claimant to the land; that he opeuly and notoriously 
made. such statements; that he only qteed with Keys and Co. to get 
out issues of their Gey paper the “Get Up,” and that he conducted 
a jobbing house there and was not an employe of the newspaper com- 
pany, but that his only connection with them was as. has Jase been set 
forth. 

On the other hand, Ww, 7, Little, who appears to be. ‘li witness i in 
the best position to ne the real facts, maintains.that Prouty was an | 
employe of the newspaper company; that he was paid a salary of $14 
per week for his services and the use of his printing ontfit, and that he. 
was there simply as an employe, and not as an adverse claimant, until 

after he.left Guthrie on the 20th day of May. | 
It does not appear that Prouty ever told Lottie Condit prior to that 
time, or Little, that he was an adverse claimant to the land; it does 
appear that he did tell some people, but not those connected with: the | 
lot in any way, or who. were laying any claim thereto.. Prouty swears 
that when Lottie Condit’s house was erected that he protested against 
it; that he had his Winchester rifle with him and that Deputy United 
States Marshal Payne drew a revolver on him; that there was con- 


siderable of a disturbance and loud talking and a large.crowd of people. _ 


_~ In reply to this Payne swears that there was no disturbance, except 
| that a man. by the name of Crane, tried to push Lottie Condit’s house — 


- off the lot, and that Dr. Keys was there pr otesting against its erection. 


Prouty was not present and made no protest whatsoever. © . 
One of the witnesses States that on &. prior trial of: this case in ® 
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court, for. possession, Prouty made a similar statement but stated that - 
he had with him a pistol instead of a Winchester rifle. The man who _ 
laid the foundation for Lottie Condit, who was a witness for ag 

states that he did not-see him there. _ | 


It seems to me improbable that Keys a and Co., wodld have. eiialoped! —_ 


Prouty, or, taking Prouty’s own statement, would have. contracted: | 
with him for the publication of the weekly “Get Up,” if, in fact, he 
was there as an adverse claimant to Doctor Keys, the father of ‘the | 
Keys interested i in the: newspaper. | 2 

‘It would seem to be more likely that the statement nade by: Little 
as to the facts in the case were true. It appears remarkable, bee this 
adverse. claim of Prouty was true, that none of the interested parties. 
to the lot ever heard him make such: statements until the last. part 
of May. 

Pronty sets forth that he had $100 worth of lumber pre ced for 
the sides of the tent in which his printing outfit was, but Little, on the 
contrary, states that the money was: furnished by him and that all. 
improvemeuts upon the tract, aside from Dr. Keys’ little tent and the _ 
erection of Lottie Condit’s house, were paid for: by him, through Prouty. 
as his agent. Prouty subsequently undertook to niae) improvements 
upon. the land and. was. prevented from doing so by the friends and 
supporters of Lottie Condit; however, the improvements sought to be 


‘placed: upon the land by Brouty were subsequent in time to the erection. _ 


of Lottie Condit’s house, aud can eye him-no claim that would be | 
superior to hers. 

Even though Lottie Condit was a tenant of W.S. eee on lot 
No. 2, it does not lie with Prouty to raise the question. That question 
. would. be considered as between Payne and Condit, her improvements _ 

having been made upon the tract, and she living there:in open adverse 

possession all the time, when it appears that Prouty’s claim to the land 
consisted only in statements made to persons who had no interest in 
the lot and who had no claim thereto. 7 

I am, therefore, led to hold that the decision appealed: from was in 
error, and that the. deed should be given to Lottie Condit. for the lot 
involved. | 


; RAILROAD GRANT—INDEMNITY SELECTION—ORDER Or MAY ‘28, 1888.. 
NORTHERN PACIFIC R. Ri. Co. vs ANDERSON. 


The dspartnieeyal order of May 28, 1883, waiving the spacifiaation of re did not: 
contemplate selections of. lands subjecy to settlement at. such time. | 


Seeretary Smith to the Commissioner of the General Land Office, January 


21,1896. (EWG) 


ee have considered the appeal of the } Northern Pacific R. RB. Co., from 
— your office decision of May 22, 1895, rejecting the aueupled selection 
by the said nen of the 8. a SH. 4 and E, . SW. 4 , sec. 3, T. 182 
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ON, B. 40 W., St, Cloud land district, Minnesota, and holding for diloae 


‘anve the homestead application presented by Tr uls Anderson covering | 
same land. | 
- The land here in controver sy is within the denne limits of. the 
grant for said company and was included in the withdrawal ordered by 
— letter of December 26, 1871, received at the local office January 10, 
1872, 
The company applied to select this land by its lists pr esented August 


_ 8, 1883, December 29, 1883, and June 16, 1885, which lists were rejected 


for configs with the ‘pre-emption filing of one Alonzo Whitney, which 
was still of record although the same had been ordered canceled for 
abandonment in 1870, These lists were not accompanied by a desig- | 
nation of losses as a basis therefor. _ 
The company appealed from the re} jection of its several lists. 
On April 4, 1884, Anderson applied to make entry of this land and 
appealed from the rejection of his application by the local officers, 

Your office decision of February 15, 1892, sustained the action of the 
local officers and Anderson appealed to this Department. Said appeal 
was considered in departmental decision of October 17, 1893, not 

reported, in which it was held, under the authority of the Serene in 
the cases of Darland v. Northern Pacific R. R. Co. (12 L. D., 195), and 
Sawyer v. same company (id., 195), that if the land was free fromclaiti 
at the date of the indemnity withdrawal, such selections were pr otected 
‘by the departmental order of May 28, 1883, | 
_ In order to determine the status of the land at the date of the indem. 
| ay, withdrawal, the case was remanded for hearing. 

: Upon the record made at said hearing the case is again before this | 
Department. 

- It is now shown that ae a date vr ior to the receipt of said ease of 
withdrawal at the local office until 1879 or 1880, this land was in the 
possession of one Ole Johnson, a duly qualified homesteader. — a 
| In the vase of the Northern Pacific R. R. Co. v. Miller, on review © 

(1 L. D., 428), it was held: | 7 


The departmental order of May 28, 1883, dia not Bonestipings the selection of 
lands subject to settlement without designating tl.e bases therefor, but was appli- | 
. cable only to such lands as were protected by withdrawal. (syllabus.) 


‘It is: plain therefore, from the record now before me, that the com- 
pany’s selections covering the Jand in question were not protected by 
the order of May 28, 1883, not having been accompanied by a designa- 

tion of losses as a basis for the selections, and the same were no bar to 
_ Anderson’s: application to make homestead entry of ane land, | 
Your office decision is therefore affirmed. — 
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TIMBER CULTURE ENTRY—EQUITABLE ACTION. 
‘Timpson v. LONGNECKER. 


‘A-timber culture entry may be equitably confirmed where. the entryman fails to 
submit final proof within the ateMary period and the ceny is Poiana | 
eapleinen 


Secretary Smith to fis Commissioner of the General Land Office, Tanwar y : 
(25,1896 | (ADE): 


On eueuinies 5, 1880, Julia A. Longnecker mace timber airs entry 
of the SW. 4, Sen. 4, Tp. 3 N., BR. 28 W., 6th P. M., McCook, Nebraska. 
On November 11, 1893, six days after the thirteen yvonne ecoited: George 
Timpson filed a ont against the entry alleging that the defendant 
had failed to make the required proof within thirteen years from the 
date of entry. Affidavit having been filed to the effect that defendant 
was @ non-resident, notice was given by publication, and the date of 
hearing set for January 24,1894. On December 18, 1893, the defendant’ 
appeared, submitted final aroor tendered fees, and demanded receipt. 
The local office refused to accept the fees or issue certificate. oe 
this defendant appealed. 

. On the date set for the hearing both eee spueuce: 4 defendant 
dpiecting to the jurisdiction. On February 21, 1894, the local officers - 
rendered a joint decision recommending the entry for cancellation, 
because the entry was not proved upon, nor final nor cash proof ence | 
therein withinthirteen years from date of entry. 
- From this defendant appealed, and, on October 11, 1894, your office | 
decision, after a full statement of the case. showing th at defendant had — 
fully complied with the law, says: | 
> It further appears that defendant is sevelty-seven years of age and lives in Ken-— 
tucky; that she was taken sick in the winter of 1892~3, and was confined to her bed 
most of the time until about December 1, 1893; that she fully intended to go to 


- Nebraska and prove up her timber culture entry in the spring or summer of 1893, but 
was unable to make such a long journey, on acconnt of her sickness. 
' Passing to the decretal part of the. decision, your office says: 

There being no service of contest notice upon Julia A. Longnecker, and plaintiff — 
having failed to amend his contest affidavit after his attention had been called to 
the misnomer by defendant’s motion, and the defendant having shown good faith, 
being prevented by sickness from making her final proof, your action in refusing £0 
dismiss said contest is reversed, and the contest hereby dismissed. In case this 
_ decision becomes final, the proof offered by Julia A. Longnecker will be submitted 

to the board of equitable adjudication for action thereon. 


The full discussion of the facts in this case by your office decision of 


October 11, 1894, precludes the necessity of any discussion here. 
Your office decree is correct, and the same affirmed. 
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RAILROAD LANDS-—SETTLEMENT RIGHT: 
Nancy B. WITTEN. 


Lands: contiguous to a homestead entry are not subject to purchase by the home-. 


steader as a settler under the provisions of the forfeiture act of September 29, — 


1890, as he is not entitled to claim settlement at the same time under both the 
homestead law and said forfeiture act, 


Secretary y Smith to the Commissioner of the: General Land Office, January 
Oy 1096. | 7 (P. J.C.) 


_ It appears that Naney B. Witten filed two applications to purchase 
under the act of September 29, 1890 (26 Stat., 496), the SE. 4 of the | 
SE. 4, Sec. 23, and the NW. 4 of. the NW. 4, See. 25, Tp. 28., RB. 12 K,, | 
The Dalles, Oregon, land. district, December 1, 1893.. Her applications 
were allowed, the purchase price paid, and receivers receipts-issued,. 
In the course of business in your office the matter was. considered, 
and by letter of September 28, 1894, the local office was informed that, 
As the party claims settlement, and as the tracts in said entries are not contigu. _ 


' ous, the entrywoman will-be given thirty days from receipt: of notice within which 
to show. cause why one entry should not be canceled, : 2 


_ She was also required to remedy some. formal defects i in her a islians 
tions, and supply some additional proof, which, however, are not mate- 
rial to the issue here. These latter pequirenients seem to have been 
met, but no reason was shown why one of her entries should not be 
canceled. On the contrary, it is shown by her affidavit that the tracts 
she is seeking to purchase are contiguous to her homestead entry, made 
January 24, 1889, Your office neo oy: letter of Pecem per 10, 1894, 
decided: | 
_ As.she can uot claim oiihiceeandes both the homestead act and the act of Sep-* 
_ tember 29, 1890, and as she does not furnish evidence of license or deed from the 
railroad. company executed prior to J annary 1, 1888, her entries: are hereby held for 
| eancellation. 
From this ee the saa eat wopealed: . 
There can be no doubt but that these entries were erroneously 
allowed, for the reasons stated in your said office letter and. quoted 
— above. : 
| Your office judgment is therefore affirmed. 
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“RAILROAD GRANT-INDEMNITY SELECTION—-SETTLEMENT. RIGHT. 
 Sruarr v, SoUTHERN Paciric BR. B. Co. 


An applicant for land within railroad indemnity limits whose application is wrong- —~ 

fully rejected, and who fails to appeal from such action, but remains in the pos- 
session and occupancy of the land, is protected thereby as against a selection on 
bebalf of the se a made etter the aequisition of the applicant’s settlement 
right, ; 


The case of Northern Pacific R. R. Co. et al. v. Lillethun, Bia D., ‘87, cited. and 7 


followed. 


Secretary Smith to the Commissioner of the General Land Once, January 
25, 1896. . oe RW. C. 


I have considered the case of Archibald B. Sie v. Southern, Pacific 
k. R. Co., involving the 8.4 of SE. 4, the 8.4 of the Sw. , Sec. 15, 
T.5 S., B.5 W.,S.B. M., Los Angeles land district, California, ‘the 
record in which was forwarded with your office letter of June 18, 1895. _ 


This tract is within the indemnity limits of the grant made toaidin 


- the construction of the branch line of the Southern Pacific Railr oad, and - 
was included within the company’s list of selections filed May 2, 1885, i 
Said list of selections was not accompanied.by a designation of losses 
as required by the circular approved November 7, 1879, and une same . 
- were not supplied until October 14, 1887. | 
It appears that during the year 1889 Stuart. tendered at the local 


office his application to file pre-emption declaratory statement for this | | 


land i in which statement he alleged settlement upon the land in 1883. 
Said application was forwarded to your office for instructions by the 
local officers and was returned by your office letter of September Z. 1889, 
with directions to order a hearing in the premises if the: showing war- 
ranted it. It appears, however, upon consideration of the matter the 


local officers denied Stuart’s right to a hearing upon the showing made, 


and rejected his application to file pre-emption declaratory statement, 
from which action he failed to appeal, and report was made of this fact 
by letter from the local officers dated N ovember 7, 1889. . 
The company’s list of selections was thereafter examined by. your 
office and duly approved by this Depar tment, ancl patent issued cover- 
ing the land in question November 5, 1892. » | 
It appears, however, that on November 25, 1890, Stuart tendered: a. 
homestead application for the land. in question whereupon the local 
officers ordered a hearing for the purpose of ascertaining the status of 
_ the land at the date of its selection by the company. Hearing was 
duly held and upon the testimony adduced ‘the local officers found that 
Stuart had occupied the land since 1883; that it was not clear whether 
he went wpon the land as a settler on, public lands, a prospector for 
coal, or an intending purchaser from the company, and that whatever 
rights he may have acquired by reason of his settlement could not be 
considered upon his homestead application for the reason that the com- 
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pany’s plea of res pon as was well taken and they therefore recom- 
mended that his homestead application be rejected. 

Stuart appealed to your office, and said appeal was pending, unacted 
upon, at the time of the approval and patenting of this land to the com- 
pany, the same being presumably overlooked, | 
In your office decision of March 16, 1895, you considered the testi- “3 
“mony offered in support of Stuart’s application, with a view of deter- 
mining whether such a showing had been made as would warrant 
 proceédings looking to the recovery of this land under the provisions 

of the act of March 3, 1887 (24 Stat. , 556). | 
— You first hold that thie matter is car res judicata aiid: that Stake is 
fully protected in his rights, whatever they may be, under his home- 
‘stead application. - 

In considering the testimony offered at the ican you found that 
Stuart is a duly qualified homestead claimant; that he settled upon 
_ this land in September, 1883; that his rosidenes. thereon was continu-. 
ous to the date of hearing. You further found that he had made 
improvements on the land valued at about $600, and that he settled 
and claimed the land with the intention of making it his home and 
acquiring title under the public land laws. You further hold that his 
claim under the settlement laws is superior to that of the company 
“under its grant, and in advising the company’s attorney of the action 
taken you state that the notice ‘‘is equivalent to laying a rule on the 
company to show cause why the title to said tract should not be recon- 
veyed to the United States as contemplated by the act of March 3, 1887.” 

In response to said notice, an answer has been filed by the company 
in which it sets up the plea that to assume that Stuart settled, as 
alleged, in1883, with intention to acquire title under the public land laws, 
that such settlement could avail him nothing as against the grant for 
the reason that the same was included within the legislative withdrawal 
authorized by its grant, upon the filing of the map of general route, 
and also the executive withdrawal of Indemnity lands made by your 
office. In support of its contention it is urged that said withdrawals 
are duly respected and recognized by the supreme court in the case of 
Wood v. Béach (156 U. 8., 548), to which reference is made. 

The full contention of. the company was considered in departmental 
decision of December 12, 1895, in the case of the Northern Pacifie Rail- 
road Company et al. v. Trlethun (21 L. D., 487), wherein it was held: 
The withdrawal on general route contemplated by section 6, act of uy (1864, 
extends only to lands within the primary limits of the grant. 7 
A withdrawal of land for indemnity purposes in violation of the provisions of thie 
grant, for the benefit of which the withdrawal is made, confers no right upon the 

grantee, and is no bar to the acquisition of settlement rights. 
An application to enter, pending an appeal, precludes the allowance of an indem- 
nity selection for the land covered thereby. 

An examination of the testimony offered at the hearing shows that 
‘Stuart in the winter of 1883 and 1884, applied to the local office to enter — 
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this land and his application was denied on account of the railroad. 
grant. He does not appear to have appealed therefrom, but afterward 
‘sought to obtain title from the company. an 
‘Tt appears that he built a brush house upon the land ail thereafter, 
with the aid of one Mooer, built a board house upon the Jand. Mooer 
furnished the lumber for this building and. it appears that men in Mooer’s 
employ occupied the land during the year 1885. Stuart was prospect- 
Ing for coal and appears to have been working in the interest of Mooer; 
but whether the prospecting was upon the land in question, or the 
adjoining land, the record does not make clear. Mooer applied to pur- 
chase this land, together with other land, of the railroad company, and 
the company Bonin acted to sell the same to him. 

Stuart, however, seems to have continued residing upon the land in 
question enda improving the same, and applying the principle announced — 
by the supreme court in the case of Ard v. Brandon (156 U. 8., 537), 
wherein it was held under an application to enter land within the 
indemnity limits of the Missouri, Kansas and Texas grant, wrongfully * 
rejected, and from which no appeal was taken, but where the party 
remained in possession and cultivated the lands, that his right under 
his settlement claim, as against an action brought to recover posses- 
‘sion from him by a party claiming through the grant, was not affected _ 
by: the fact that he took no appeal, it would seem that Stuart was fully - 
: protected i in his possession and occupancy of this land as Bey the » 
company and its transferees. : 

In view of the fact that the company has been heard under the rule 
issued by your office to show cause I have to direct that. demand be- 
made of the company under the provisions of the act of March 3, 1887, | 
for the reconveyance of this land to the United States, and at tiie | 


expiration of the time allowed under the statute that you make report ; 


of the action taken to the end that such future action may be taken by 
this Department as the facts then presented by the record may warrant. 


: SS 


FINAL PROOF PROCEEDINGS—PROTEST—CONTEST. 
BRADLEY o. WAIT. 


A protestant against final proof who sets up his own right to enter the land is bound 
to present at such time all objections against the proposed any then known 
to him. 

A elerical omission oceurring in an original homestead affidavit does not furnish 
proper ground for a contest. 


Secretary Smith to the Commissioner of the ‘General So Office, I anuary 
25, 1896. a (C, J, W.) 


March 4, 1884, Thomas H. Bradley filed declaratory. statement No. | 
— 8833, for E. 4NW.4 » SW. 4 NW. 4, Sec. 13, and SH. 4 NE. 3 » Sec, 14, 
T. 30 N., B.6 W., Seattle Washington | a 4 
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J aly 14, t, 1886, 1 Francis M. Wait made homestead entry No. 8274 for 3 
the same ead 

July 12, 1889, Wait offered final proof against. the acceptance of 
which Bradley protested, | 7 

The local officers decided adver sely to eit and he appealed to 
the Commissioner who sustained the decision of the local officers. 

_. Bradley appealed from this decision, and on J uly 20, 1894, the matter 
“was passed upon here (19 L. D., 82), and your office decision adverse 

to Bradley was affirmed. — gy 

On Mareh 2, 1895, final certificate No. 5038 was ‘ected to Wait. 
May 19, 1893, Beadle, pending his protest, made application | to 
contest ae ioivestead entry of Wait. 

On. February 16, 1895, the case under Bradley’s patent proceedings 
was closed and Wait allowed sixty days to complete his entry by mak- 
ing the necessary payment, which was done before final certificate 
issued March 2, 1899. | 

On April 12, 1893, the local fies by request of ieadiey it seems, 


| “ttansmitted to. your office a number of papers filed by Bradley, and 


amongst them, what purported to bea contest. The grounds of contest 
Stated therein are: 7 
. That Wait in his original homestead affidavit did not show his qualification to 
ae a homestead entry, as he omitted therefrom the words “I am,” his affidavit 
ee ‘do solemnly swear that . anative born citizen of the United States etc. 
. That the applicant to cere 1s entitle by bis settlement and application ; for 
a hoc entry, filed with his papers, to the land in question. 
3. That Wait has made various agreements to dispose of the land. 
4, It is sought to bé shown by exhibits that ex parte testimony was taken of which 
‘he had no notice and this entry on final peostpt “testy fee of $1.60 paid for 710 
 syords at 224 ets. per 100” is cited as evidence, _ 


On June 11, 1895, passing mpon these. grounds of site your office 
held them insufficient and directed their dismissal. From this action 
of your office, Bradley appealed, and the same is now before me. Two 
questions are presented: | | | 
_ 1, Could Bradley be heard at all as a contestant, ‘except for cause — 
arising since his protest? 3 | 
2, If he is in an attitude to contest, ‘ines he state dneritarious 
grounds? — | 

‘He appears first as a: a roreatanit against the final. proof of Wait in 
which he insists upon his prior and superior right to the land over 
‘Wait. He was essentially a contestant and bound at that time to pre-- 
sent all objections to Wait’s entry, then known to him, upon which he 
expected to rely. He claimed the right to make entry in preference | 
to Wait, and put his own right in issue, notwithstanding he sought to — 
reach his end through the constraction of a section of the Revised 
Statutes. 
. Qne who attacks an entry cannot split up his causes of aoraplaint . 
into fractions and bring a number of suits seriatim, where one would 
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«answer all purposes. But if he were not estopped by the former liti- 
gation Iam unable to find anything which could avail him in his present 
grounds of complaint. 

The objection to Wait’s original homestead affidavit. seems to me to 
be without weight or merit. The omission of the words “I am,” was 
clearly a mere clerical error, cured by a subsequent affidavit swearing 
to his citizenship, but there is no allegation that he was not a citizen. 

The second proposition, that he, Bradley, is entitled by his prior set-— 
tlement to the land, is a mere assertion, contradicted by the result of 
the litigation growing out of his protest. 

The third proposition, that Wait has made various agreements to 
dispose of the land, presents no meritorious or well defined issue, and 
the brief and exhibits filed in support of it do not make a case which 
indicates that a hearing is necessary. | 

The last charge, that ex parte evidence had been taken of which he 
had no notice, without stating what evidence and where taken, presents 
no actionable canse of complaint. The reason offered to support this 
general charge, quoted from the record, furnishes the evidence which 
demonstrates its want of merit. I ut therefore approve your office 
decision. | 


HOMESTEAD EN'TRY—SETTLEMENT RIGHT. 
CoURVEL ». Sa vou. 


The right of al ihapieatendey to perfect his entry is not defeated by the prior: oceii: 
pancy of a portion of the land by one who jis not at such time asserting any — 
claim thereto under the settlement laws. 


Sensing qmenh to the Com missioner of the General Land Office, January — 
25, 1896. (F. W. C.) : 


[ have considered the appeal by Aveoste Courvel from your office 
decision of April 24, 1895 , rejecting his homestead application covering 
_ the NW. ¢ of Sec. 13, ds g S., R.3 E., New Orleans land district, Louisi- 

ana, and holding for réinstatement the homestead entry made by Oscar 
Savole covering the same Jand. 

This tract is within the indemnity limits of the sania fo the New 
Orleans Pacific Railroad Company, and on December 10, 1885, Oscar 
Savoie applied to enter the same under the homestead laws alleging: 
‘settlement thereon in February, 1879. 

On December 1, 1886, P. M. Montousse was permitted by the locak 
officers to make homestead entry of this land , notwithstanding the pend- 
‘ing application by Savoie. Said entry was afterwards canceled, and 
although ‘he was a party to the. ‘subsequent proceedings had in relation 
‘to this land, yet,’as he failed to appeal from the decision of the local 
officers adverse to him, which decision was sustained by your one, he 
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is no longer a party. to the case canal itis unnecessary to recite tlie cate a 


sequent action taken in the matter of his claimed. rights under his 
settlement made upon this land. | 

- By your office letter of March 16, 1887, the Ss liatien of Sales was 
wonsidered and a hearing was ordéred the railroad company being 
made a party, which hearing resulted in departmental decision of 
March 25, 1889, in which it was held under the authority of the deci- 
sion of this Depar tment in the case of Simon Leger (7 L. D., 487), that 
the withdrawal made for indemnity purposes on account of this grant, 
was in violation of Jaw and void, and as no selection had been made of | 
the land prior to the seerlomant and tender of. application by Savoie, 
the land was open to Savoie’s settlement and enury. and the company's 
claim thereto was rejected. 

The company filed a motion for the review of this decision, but sub- 


7 sequently filed a relinquishment in favor of Savoie, and ou October Lb; 


1892, the motion was dismissed. 
_. It now appears that during these proceedings arising from Savoie’s 
‘application presented in 1885,.to wit, on April 28, 1887, the receiver 


_ forwarded an application by ae ustine Courvel to enter this land under 


the homestead laws, in which he oer settlement pon the land i in 
January, 1870. 

By your office letter of October 28 13892, a hearing was ordered between 
Savoie and Courvel in order to determine their respective rights under 
their separate applications. After this order for a hearing, and before 
the same had been had, the local officers permitted Savoie to make home- 
stead entry.of theland. This entry was ordered canceled. by your office 
letter of August 4, 1893, as being improperly allowed after the order for 


a hearing, and Savoie appealed to this Department. Said appeal was 
considered in departmental Becston of October 9, 1894, in which it was | 
held: yo : 


As the entry papers by Savoie do not appear to have een formally canceled upon 


.. the record, and the hearing has been had, as before referred to, I have to direct that 
Savoie’s entry be permitted to stand subject to the decision upon the record made at 


__ the hearing had between the parties, which you will consider at your earliest con- 


venience. - 
Said record was considered i in your ofies decision of April 4, 1895, 


from which Courvel has appealed, and in said decision you find that 


| Courvel i in the year 1870 purchased a tract of land from one Wm. Smith, 


adjoining that in question. After Courvel had been living upon the 


land purchased for several years a private survey was made of the 


_ tract.adjoining which survey disclosed that the house in which he lived, 


and some of his other improvements were upon the land here in ques- 


tion, The value of these improvements is placed at about $125. 


Savoie did not settle upon the land. until long after Courvel’s pur- : 


‘chase, butt is clearly shown that Courvel did not lay claim to any 
portion of the.land in question under the. settlement laws, and although 
_, -he was well aware of the claim set up by Savoie, he made no attempt 
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- to assert a claim under the settlement laws until 1887, more ee two — 
years after Savoie had filed his homestead application. | 

In view of departmental decision of March 25, 1889, before referred 
to, it must be held that this land was properly subject to Savoie’s entry 
and application when presented. in 1885, and no such claim had been 
shown by Courvel as would defeat Savoie’s rights thereunder. His 
entry of the land will therefore be permitted to stand and the applica- 
tion by Courvel will stand rejected. : 

Your office decision is affirmed. 


PRACTICE—NOTICE ‘OF APPEAL—RULE 48 OF EEL: 


BUTLER vy, - Ropryson. 


‘A notice of appeal, from a decision of the local office, left in the office and upon the 
desk of the appellee’s attorney, may be regarded as sufficient, if the fact that 
‘such notice was actually received by said attorney is apparent from the record. 
The finding of facts by the local office should not be held final under rule 48 of pie: 
tice if based. on 1 matters not proper ly at issue under the law. 


, Seoretary Smith to the Commissioner of the General Land Ofice, J a aAnuUuary 
: i: 25, :1896. : (J. L. McC.) 


James.M. Robinson nas applied for an order directing your office to” 
| ‘certify to the Department the record in the matter of his timber- culture 
entry for lots 1, 2, 3,4, 5, and 6, of Sec. 8, T. 16 8., R. 1 W., Los Angeles 
land district, Oaliforiia wediint which contest Tae been filed by o one 
William J. Butler. 

On January 15, 1894, the local officers rendered decision recommend. | 
ing ‘the eancaliation of the entry. — 

Notice of said decision was given the defendant by ‘piesa letter 
on J anuary 26,1894; hence his time for appeal expired on March 7, 1894. 

On March L, 1894 (within the time EP een er as pheve) the defend- 
ant filed notice of appeal, as follows: — 

J. M. Robinson hereby gives notice that he does not waive his rights o: of hued 
from decision or recommendation of register and receiver of January 14, 1894, by 
reason of this application for review and further taking of testimony; and does 
appeal on all the statutory grounds allowed for appeal in such cases; that it was 
gToss error to find that five acres were not plowed the second year, and that the 
first five acres were not cultivated the second year, and criminal error to find as to 
any fact outside of these two years covered by the affidavit of contest. 3 
¥iled in the event of adverse decision, on motion in good faith and not for diay. 
this 28th day of February, 1892. \ 

_ On the same ‘day he filed a motion for review. Both motions were 
accompanied by-evidence of service upon 8S, S. Knoles, attorney for — 
contestant, on February 28, 1894. Whether such service was legal 
seryice is one of the pivotal ote in the case, which will be dis- | 
cussed hereafter. 7 . 


68 _ DECISIONS RELATING TO THE PUBLIC LANDS. 


On March 6, 1894, Robinson filed a motion for ah rehearing. ‘Phe 
“motions of March 1, for review, and of March 6, for Tebearing, were 
denied by the local officers on March 10. 

On April 23, 1894, Robinson filed a paper which he endorsed, — 
“ Second application for rehearing g, and appeal from denial dated. 
March 10, 1894, and appeal from second denial, and appeal from recom- 
mendation of January 15, 1894.” 

On April 24, 1894, the contestant Butler, by his attorney, filed a 
motion: that the onl be forwarded by the local officers to your office, 
for the reason that.their decision of January L5, 1894, had become final, 
no appeal therefrom having beeu filed. The motion was accompanied 
by said Knoles’s affidavit, that no notice of appeal, POvIOW a | 
or of any kind, had been : served” on him. ~ | 
~ The local officers, whether by oversight or for some other. reason not 
made elear by the record: had failed to transmit to your office defend- 
-. ant’s appeal filed March 1, 1894 (supra):.and on March 5, 1895, your 

- office, finding no appeal in the record before it, held the finding of the 
local officers as to facts to be final (under Rule 48 of Practice), canceled 
Robinson’s entry, and closed the case. = 2 

On March 18, 1895, defendant filed a motion for review of your office 
decision of March D, ee yet supposing that his de was in 
your office. | , 

‘Defendant’s appeal, filed in the local office on March 1, 1894 (supra), 
was received by your office on May 2, 1895. 7 

Up to the last named date, defendant Robinson had acted as his own 
attorney. He now employéd an attorney in. Washington, who, on May 
11, 1895, filed an appeal from your office to the Department. 

On June 12, 1895, your office, considering the entire record before it, 
as above set forth, found that the defendant’s appeal from the action of 
- the local officers had never been properly served, refused therefore to _ 
disturb its decision of March 5, 1895, and d eclined to transmit to the 
Department the appeal filed May 11, 1895. 

Thereupon an application for certiorari is filed, contending that your 
office erred: . 

1. In holding that an appeal from: the register and receiver's decision of J anuary 
15, 1895, was. necessary. 

2, In holding that defendant's notice of appeal from EBER decision was ee 
served. | ; | | 
The material portions of the register and receiver's decision were as 
follows: 

The drift of the testimony, and the preponderance of it also, will be found, we 
think, to be in favor of the contestant. The plowing appears to have been mainly 
- done by a Chinaman, whose team consisted of one horse. It is easy to credit the tes- 
timony of the witnesses for the contestant that it was very bad work; that the 
ground was nowhere well broken, and did not show any. thorough salvation: We 


think, too, that the evidence is against the defendant as to the acreage required to 
‘be cultivated. In the matter of the grain crop the dispute is sharp, but the testi- 
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mony of the surveyor and at least one other witness, presumably disinterested, favors 
contestant, As to the matter of plantin g trees, hose alive and growing are declared 
to have been planted by a former occupant of the land, and not by Robinson. 

‘We feel compelled to conclude that the claim has been neglected to such an extent 
as to show lack of the good faith required in these cases, and that neither in spirit. 
nor letter have the requirements of law been complied with; and we therefore rec- — 
| ommend. that the contest be sustained. 


Your office has treated the decision of the local officers as: conclusive 
on the facts; but the petitioner contends that he is entitled to the judg- 
ment of your office on the evidence—even if there were no appeal—for 

the reason set forth in clause No. L of Rule 48 of Practice, inasmuch 
as “gross irregularity is suggested on the face of the papers,” ‘The 
charges were that the defendant.(1) did not break or plow five acres of 
said land during the first year; (2) that he did not: break or plow an 
additional five acres during the second year; (3) that he did not culti- 
vate said first five acres to crop or otherwise during the second year; 
(4) that he has not complied with any’specific requirement of the timber- 
culture act. The petitioner contends that-the allegata and the probata 
do:not correspond, as should be the case according to numerous depart- 
mental decisions—citing Platt v. Vachon (7.L. D., 408); Jenks v. Hart- 

well (13 L. D., 8387); Prince v. Wadsworth (5 L. D, ah Andrews », 
- Corey.(7 L. D., 89); and adds: eos Tag 


' The only facts that can be said to be found in the. register and receiver's decision 
' are: (1) That the plowing was mainly done by a: Chinaman, whose teain consisted 
of one horse; (2) That the land had been neglected and the requirements of the law 
have not pen complied with, so that bad: faith may -be inferred. 

_ So far as the finding relates to the Chinaman, it is obviously immaterial. No 
reason appears why a Chinaman could not plow as well as anybody else; and the 
Department will certainly not take judicial notice’ of the deficiencies of Chinamen 
in general, or of this one in particular. Nor dves it appear, directly or inferentially, 
that one horse was not sufficient for the plowing; and the decision does not even 
purport to express an opinion to that effect. 

‘The charge of bad faith was not made in the contest. affidavit; and any piace 
on that point, if offered, was irrelevant and inadmissible. Proof of bad faith will. 
not support an allegation of failure to plant and cultivate (Alexander y. Hawlin, 17 
L. D., 452). The only charge is failure to do certain specific work; and the register 
aud receiver utterly ignore the.evidence as to that ere . « . . Jt was error 
to hold that any appeal from the register and receiver’s decision was necessary; and 
the decision below is erroneous in closing the case against the defendant on that 
| ground. 


| The second question ii il issue Is, ensilien the defendant's appeal from . 
the local officers was properly served upon counsel for the contestant. 

The defendant makes affidavit that he served said appeal by leaving 
a.copy thereof in the office and on the desk of S. S. Knoles, attorney 
_ for the contestant, on February 28, 1894. This affidavit is corroborated _ 
by A. F. Merchant, who states that on or about February 28, 1894, he 
saw the defendant place some papers on’ Mr. Knoles’s desk. Knoles, 
in his affidavit executed. April 23, 1894, states that, up to that date, no 
notice of any kind had been, served ow him or any one in his behalf; but 
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it is suggested that he may have received and read the letter left upon’ 7 
his desk by defendant, without considering it to have been “served” 
on him, That his statements in this connection are not entirely relia- 
ble is shown by the fact that in his affidavit executed April 23, 1894, he 
asserts that no notice of any kind had been served on him by the 
defendant or any one in his behalf, while in his letter transmitting said 
affidavit he admits that a copy of defendant's second application for a 
rehearing had been served upon him on April 20,1894. The defendant,. 
in his affidavit executed April 26, 1895, declares “that the said S. 8. 
Knoles has, since said day” (February 28, 1894), “admitted that he had 
received the copies of said papers left by affiant in the office of said 
Knoles as aforesaid.” Knoles, in his motion to dismiss the petition for. 
‘certiorari, filed December 31, 1895, does not deny having actually 
received said papers; with manifest careful avoidance of any direct: 
contradiction of defendant’s statement, he says: ‘* We do know we were 
not served with notice of appeal from the decision. of the oe oitlee of 
January 15, 1894.” — : : 

Finding as a fact, therefore, that a notice of said decision was laid - 
upon the table in the office of counsel for contestant, and was, as might - 
naturally be presumed, and as has since been Selenow lodge by him, in 
fact actually received, there remains the question whether under the 
circumstances set forth he was. legally served with notice of said 
decision? 

It does not appear to me that the provisions of the Code of Califor- | 
ma or of any other State or Territory can properly be recognized by © 
this Department as controlling, where the departmental Rules of ae 
tice have made explicit provisions. a 

The law and the departmental Rules of Pr actice are especially careful | 
with regard to service of notice whereby jurisdiction is acquired ; and 
the Department has repeatedly hel! that notice which is not sufficient: 
to confer jurisdiction, may be euaicleNy for r other purposes. See Ander- 
son v. Key (12 L. D., 620-1): | | 

Notice of certain interlocutory motions, proceedings, orders, and decisions, may 
be made either personally or by registered letter through the mail; but the rules. 
make no provision for the service of a notice of contest by registered letter. 

(See also Driscoll v. Johnson, 11 L. D., 604, and cases therein cited.) 

I am strongly impressed with the conviction that the contestant 
actually received a copy of defendant’s epee and ihn my opinion it 
was sufficient notice of the same. 

The decision of your office makes no finding of faéts, but accepts the 
finding of the local officers, and in view thereof affirms their decision.’ — 
Yet nothing can be clearer than that their decision is based largely, if. 
not wholly, upon statements which would not warrant nor justify their 
conclusion. They say: “In the matter of the erain-crop the dispute is 
Sharp;” but it is utterly unimportant whether or not the defendant _ 
raised any grain-crop; the requirement of the lawis that the entryman — 
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shall  eilltivate to crop, or otherwise” ait purpose being, not to raise 

a crop, but to put the land in a condition for tree-raising. They say 
further: “As to the matter of planting trees, those alive and growing 
are declared to have been planted by a former occupant of the land 
and not by Robinson.” But the contest affidavit covered—and inas- 
much as the third year of the entry had not expired, it could cover— 
only the first two years of the entry; and the law does not require the 
entryman to do any planting during either of those years. In short, it 
is plain upon the face of their decision that the local officers, in densest 
ignorance of the demands of the timber-culture law, found bad faith on 
the part of the defendant, and recommended the cancellation of his 
entry, for not having done what the law does not require him to do. 

Under such circumstances, the contingency having arisen which is 
contemplated in the first clause of Rule 48 of Practice—gross irregu- 
larity being suggested on the face of the papers—the decision of the | 
local officers ought not to have been considered final as to the aa 
even if the defendant had not appealed. 

In my opinion, justice to the applicant demands that the record of 
this case should be certified to the Department, and I so direct. — 


CONTESTANT—PREFERRED RIGHT OF ENTRY —RELINQUISHMENT, 
O'Connor ET AL. Ve. WILLARD’S, HEIRS. 


A contestant is not entitled to the benefit of a relinquishment filed during the 
pendency of charges of such character, and so presented, that it must be held the 
relinquishment was not the result of the contest, 


Secretary Smith to the Canimeasioner of the General Land Office, J anuary 
. 25,1896. (GB. GG.) 


‘I have considered the case of Patrick O’Connor e¢ al. v. the heirs of 
W., P. Willard on appeal of plaintiffs from your office decision of Jnne 
1, 1895, directing the issne of final papers on desert land entry, No. 39; 
for the 8S. $ NE. 4, 8. § and NW. 4 of NW. 4 Sec, 34, Tp. 27 8., BR. 25 
EK., Visalia land district, California. | | 

This entry was made on April 2 , 1877, by W. P. Willard. It is one 
of the desert land entries in the Visalia, California land district, that 
was suspended from September 28, 1877, until February 10, 1891. 

On May 6, 1892, Patrick 0’Connor, et. al. filed affidavit of contest 
against said entry alleging: | . 

1st. That the'said land was not at the date of said entry and never had been desert 
land.. 

— 2nd. That said entry was not unde for re use and re of said claimants but 
for the use and benefit of some other person, to this contestant unknown. . 


. 8rd. That said entryman. has never reclaimed said tract of land or any part. ther eof, | 
by conducting water thereon. | | 
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This contest was rejected by the local officers, your office affirmed 
that action and. on appeal to the Department it was here held on April . 
16, 1894, that the second charge in the affidavit of contest “is altogether 
too indefinite to base a contest on,” and “the third charge, that of 
non. rec] amation is premature.” 

It was further held however that the first. charge i in the affidavit of © 
contest is sufficiently specific and the case was remanded with direc- 
tions that a hearing be ordered before the local ottice “ ‘to deter mine the 
character of the land at date of entry.” © 

On March 16, 1893, George A. Willard, as asinine tor of W. P, 
| Willard deceased, offered final proof on said desert land entry, except 
as to the NE. 4 and NE. 4 of SE. 4 section 34, Tp. 27, S., R. 25 B, which 
he that day relinquished. Said entry was Ganesled a to the part 
relinquished and on the same day March 16, 1893, State indemnity * 
school selection was presented. therefor, ‘titel: selection was filed and _ 
held suspended pending the final. disposition of the aforesaid contest 
then pending. | 

Patrick O’Connor et al. oul against the neceptance of said final 
proof and having offered to pay all cost: of the proceedings, were 
pow et to cross-examine the witnesses who had testified on the final — 
proof. — 

On May 3, 1893, the local officers siceetal the said proof and on May 
31, towne appeal was made to your office. At the time the aforesaid — 


deparunenial decision herein was rendered the final proof of claimants = 


had not been passed-on by your office, and the ‘Department for this 
reason declined to pass on that in advance of an expression of opinion 
thereon by your office. | 7 
On May 17, 1894, your office remanded the case to the local officers’ 
and by ietler of that date ordered a hearing in accordance with the 
_ said departmental decision of April 16, 1894. 
Before the day finally set for a heating the contestant Bade 
O’Connor, filed a petition and affidavit, in the nature of an amendment 
to the original contest, setting forth that the land had never. been 
reclaimed by claimant, nor the heirs of said claimant, and further 
alleging that claimant nor his heirs have any water right with which 
to reclaim said land, and alleging that the final proof submitted as to 
the reclamation of said entry is null and void. . 

On December 27, 1894, the local officers rendered their joint aeeiion 
ern it is stated, oo | — 

We have examined the record and pPoceedines: in fits case, and find no evidence 
introduced in support of the charges as to the non- desert char acter of the land, nor 
- as-to the fraud in the entry and we hold that the insufficiency of the proof of recla-_ 

_ mation is not within the jurisdiction of this office as the matter of the proof of the 
reclamation isnow pending before the Hon. Commissioner on appeal oe the ad 
tion by this office. | 

O’Connor et al. appaiiea and on June 1, 1395, your office considered. 
together the 7 of the contestants and the final proof submitted 
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by the heirs of the entr yan, afirming the local officers, aud nolatug | 
the final proof sufficient. | 

This decision was the subject of review by your office opinion of 
October 21, 1895, wherein the same general conclusion was reached. 

The nkesent appeal assigns ten specifications of error. : 

Briefly the contention of appellauts is that your office erred i in appre ov- 
ing the decision of the register and receiver, that it was not. within 
the jurisdiction. of that office to hear and Apert the charge of non- 
reclamation; that it was error to refuse to award to the contestants a 
preference right to enter the land relinquished by the desert land claimn- 
ants in the face of their contest, and that it was error to accept claim- | 
ant’s final proof as sufficient. 

It will be remembered that under the decision of the Department the 
case was remanded for a hearing on one issne alone—the character of 
the land at dateof entry. This charge appears to have been practically 
abandoned, no evidence having been offered in support thereof. Indeed 
a charge that land was not desert land at-date of entry is under strict 
rules of pleading inconsistent with the charge that it has. not. been | 
reclaimed, and call only be justified on the ground that. the govern- 
ment is a party in interest and will. entertain charges that a statute 
has been violated in more than one of its requirements, however incon- 
sistent such charges may be. The charge of non-reclamation when first 
made was premature, and although the contestants may have had the 
_ right to amend their affidavit ‘of contest after the case was remanded, | 
it does not appear how their interests would be thereby advanced. | The 
insistence is that they are entitled to a preference right: to the land | 
relinquished while their «ontest was pending... This is based on the 
rule that a relinquishment made while-a contest is pending against the — 
entry, will be presumed to have been the result of the contest, and the 
contestants doubtless recognizing the weakness of their charge as to. 
the nou-desert character of the land saw the necessity of keeping alive 
the charge of non- reclamation, which was in me fir Be instance prema: 
turely made. 
' Briefly stated the question npescuted resolves itself into ais 668 
_. any preference right to enter lands relinquished while a contest is pend- 
ing, lie when it appears that the charges were either false or premature. _ 

This branch of the case might be eliminated on the ground that all | 
questions relating to preference rights should be reserved until there 
has been an attempt to exercise such right, but the contestants ask for 
an adjudication now and a present settlement will relieve your ae of 
future embarrassment in disposing of the land. 
A contestant is entitled. to a preference right to enter jad’ relin- 
quished after the initiation of his contest: against the eniky thereof, if 7 
the relinquishment is the result of his contest. 

-.It does not appear in this case that the land. relinquished had een 
reclaimed, but at the time the charge of non-reclamation was made it 
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was premature and did not. lie, hence from a legal standpoint there was 
~ no contest pending on this ground. | 

The charge that the land was not desert land does not appear to have. 
been supported by evidence. 

I must therefore hold that the salinguistiient filed herein was not — 
the result of plaintitf’s contest and that no ere men was s gained 
thereby. 

As to that part of the entry on which sintwante nage offered final 
proof I have examined the proof submitted and agree with your office 
decision that said proof is sufficient. | 

Appellant’s protest is therefore dismissed’ and the decision sense : 
from is affirmed. — ; 


TIMBER CULTURE ENLRY—FINAL PROOF. 
EDGAR M. JESSUP. 


. In the submission of final timber culture proof the personal testimony of the entry- 


man should be taken before. some officer authorized to saa oaths in the 


district in whieh the landl is situated. 


Secretary Smith to the Commissioner of the General Land Office, Te anuara ‘y Mi 
: 25,1896. _ (W. A. EB.) 


_ ee M. J essup made timber culture ante on J iy 29, 1885, for the 
NE. 4 of the SE. 4 of See. 27, T. 119.N,, R. 67 W., Huron, South Dakota» 
land aie: | 

March 12, 1894, he filed senition rae that i in the making of final 
proof on aid eee he be permitted to give his own testimony before 
the clerk of the superior court at Los Angeles, California, where he — 
now resides. 

This petition was denied by your office ¢ on a 24, 1394, and en 
aa decision Jessup has appealed. 

He alleges in said petition, which is sworn to, that he has complied 
with the timber culture law for the required period, and now desires to 
offer his final proof; that his witnesses reside in the vicinity of said 
tract and can testify before the clerk of the court of the county in 
_ which the land is situated, but that he himself is now a resident of Los 

“Angeles, California; that his claim contains only forty acres, and is 
worth about $200; that he has been put to expense already upon the 
same, and if heis compelled to go to South Dakota to have his ad 
taken there, it will cost more than the claim is worth. : 
Section 24 of a circular issued June 27, 1887 (6 L. D., 280), in jopaid 
to timber culture claims, reads as follows: | phe FF sew 
In making final proof the claimant (or, if he be dead, his heirs or legal representa- 
tives,) must appear in person with at least two witnesses at the land office of the 
district in which the land is situated, and there make the necessary proofs; or the: 


affidavit of the party ney be made, and his testimony, and the testimony of his — 
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witnesses, given before a judge or clerk of a court of record in seh: land Meee . 


but all the proof must be taken at phe same ) time and place and before the same 
officer. . 


In Js anuary, 1895, your office aaa tsa to the Department the draft 
of-a proposed circular modifying the above section so as to permit the 
claimant himself (or, if he be dead, his heirs or legal representatives,): 
_to give his testimony on final proof before the clerk of any court of 
record, the rule remaining unchanged as to the witnesses, who would 
still be required to give their testi mony in the district i in which the land 


is situated. 
This draft was returned to your office on a anuary 22, 1895, nnap- 
proved. In returning it the following language was used: 


From a careful’ consideration of the matter I am unable to give my approval to the 
proposed change. 

The uniform construction of this anacnant fia always been to restrict the. 
making of the affidavit in connectiou with the entry, or final proof thereon, to be: 
made before officers authorized to admiuister oaths in the district in which the land 
is situated. While the timber culture law makes no specific requirement of proof on 
the part of the claimant, yet any affidavit or other form of proof, made in support 
of the timber culture entry, should be made before some officer aathorized to admin- 
ister oaths in the district in which the land is situated. 
To require claimants to make their proof before some officer. authorized to: | 
administer oaths within the land district in which the land is situated, may inpose- 
a hardship, nnd iu some cases the claimant may not be able to comply therewith, yet: 
--such special cases may better be made the subject of confirmatiou by the board than 
to change the rule and permit the proof of the claimant to ‘bé made. otherwise. than 
before some officer within the land district, 


Jessup’s petition must therefore be denied. 
Your office decision is affirmed. 


SWAMP LAND GRANT—AGENT’S REPORT. _ 
OREGON CENTRAL R. R. Co. v. STATE OF OREGON, 


Concurrent reports of the State and government agents as to the swampy character 
of specific tracts at the date of the grant, based npon an investigation made by 
said ageuts in 1885, will not warrant favorable action by the Department iu the- 


absence of evidence furnished by the State as to the character of each sub- | 


division. 


Secretary Smith to the Commissioner of the General Land Oiee February . 
(J.0. oH.) : 3, 1896. 4 - (J. sie 


On: June 7, 1894, the Oregon Central Railroad Company filed an 
appeal from your office decision of February 19, 1894, wherein your 
-_ office awarded to the State of Oregon as swamp and anertiowed lands. 
made unfit thereby for cultivation, the following tracts of land in Ore- 
gom City land district, Oregon, and held for rejection the company’s. 
claim to the Some; to wit: (description omitted] aggregating 557.72 
acres. | co  . | 


, 
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By the : same cision your office directed the local officers to order a 
hearing to determine the character (as swamp or ‘non- -swamp) of lot 6 
of Sec. 32 2, 3.N., RB. 1 W., containing 24.10 acres. 

It ances that by letter dated January 29, 1894, peeves Pennoyer, 
governor of Oregon, requested your office ? 

“to cause such steps to be taken as shall allow the State of Gon an oppor- 


tunity to prove in such manner as: you may approve that the following described 
lands.are swamp and overtlowed, to wit: 


-. Lot? — of Sec. 7, T.3 N., R.1-W. , of the Willimette Meridian. 
Lot 1 66 16; <<" 66 ce éf 
Lot 4 ‘6 15, és 7 | ‘< ‘c 

- Lot 6 ge 92. te és sé ce 
Lot 7 ce. 21, TIAN. R11 W., ‘é 66 
SW. 4 NE. + éé al, ‘é és | ggg tc 


On E epniaty 19, 1894, your Office, in response to said letter, directed 

_ a hearing to détermine the eharacter of. said lot 6 of section 82, T.3 N., 
Rl W.; for the reason, that . | 

Agent Shackleford of this office, and the agent on eke Aart of the State, who « exal- 

ined the land in 1885, reported the same to be swamp and overflowed land within the 


meaning of the grant; and John §. Roe an aoe of this office, who made. a subse- 
quent examination,.classed said. lot as dry land. 7 


Your office then proceeded to award to the State of. Orne: ‘Las 


swamp. and overflowed Jands within the meaning of the act of Septem- 


ber 28, 1850, as extended to the State of. Oregon by the act of March 
12, 1860 (12 Stat., 3),” all of the twenty-two subdivisions of land 
described in the list first above copied, and held the railroad company’s 
selection of and claim to said twenty-two subdivisions for rejection; for — 
_ the reason “that they had been found to be swamp lands by the agents 
of the government, who made special examinations thereof in the 
field.” 
— Itappears that thetwenty-t three subdivisions aforesaid, were embraced — 
in a long list of swamp-land selections filed in behalf of the State of 
Oregon in the year 1871. On March 15, 1872, the United States sur- 
-veyor-general for Oregon, after hearing claborate arguments for the 
. State’s claims, certified in se to the. tracts. of land ONCE in this 
case, aS follows: | 

In the selections made by the State north of the base line, I find numerous small © 
lakes listed that were. meandered by the government surveyors, and cousequently 


are not within the surveys, and cannot properly be listed with a view to parent ge 
(See page MN, of report. ) 


The fact that the lakes were meandered would indicate that the 
ridges lying outside the meanders, and which were surveyed, were ary, 
or at least not swamp lands at the time of the surveys. 

The first official maps of townships 3 and 4 north of range 1 west, 
(north of the base line), were approved by the surveyor general on May 
_ 5, 1854, - Other maps of said townships on file, showing the location of 
many donation and other claims were approved on pence 25, 1862, 
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and May 24, 1866, respectively. The field notes. accompanyin g said 
maps are not to be found in your office. ‘They were before the surveyor 
general at the time of his certificate above quoted. 

I do not think that the concurrent opinions of Shackleford , Abernethy | 
and. Roe as to the condition and character of said tract of jand on Mareh 
12, 1860, based upon personal observation alleged to have been made by 
them in the year 1885 (twenty-five years afterwards), are sufficient to 
justify me in certifying that the greater portion of each and every one 
of said minute subdivisions was at the former date swamp and over 
flowed land made unfit thereby for cultivation. 

The State of Oregon elected to make her own selections of swamp 
- lands by her own agents, and to present proof that the lands selected 
were of the character Bonieiolitcd by the swamp land grant. In this 
case the State of Oregon has offered no proof; and the request of the 
governor for an opportunity to do so should have been granted. 

Your office will therefore direct the local officers to order a hearing to 
determine what was the character of each and every subdivision of land 
- hereinbefore mentioned on March 12, 1860; and to give notice thereof to 
the railroad company aforesaid; ata to eins person who may appear 
by their records to have an interest in said land under the donation - 
: laws, or other laws of the United States. At said hearing the burden 
_of proof will be upon the State of Oregon to show by legal testimony | 
that the greater part of each one of said subdivisions was on March 12, 
1860, swamp and overflowed land made unfit thereby. for cultivation. re 

Your office decision of February 19,1894, is hereby modified i in accord- | 
 anee with the foheomne direction. — 


JUDGMENT—CANCELLATION—SETTLEMENT RIGHT. 

OETTEL v. DUFUR. | 

A judgment of cancellation takes effect as of thé date rendered, and the land released _ 

thereby from appropriation becomes subject to entry as of such date, without 

regard to the time when said judgment is noted of record in the local office. | 

An intervening adverse entry defeats a prior. Seulement right if such right is not , 
asserted within the statutory period, 

Secretary Smith to the Commissioner of the General Land Office, February 

(J. 1. HL.) 3, 1896. (FP. W. C.) 


I have considered the appeal by Abel H. Dufur from § your office deci- 
sion of June 15, 1894, holding for cancellation his homestead entry 
covering lot 1, Bee, 23, T. 48 N., R. 4 W., Ashland land district, Wis- . 
consin. 

This tract is within the fifteen mile or indemnity limits of the grant. 
made to aid in the construction of the Bayfield branch of the Chicago, 
St. Paul, Minneapolis and Omaha Railroad. The land is also within ~ 
the primary limits of the grant made to aid in the construction of the 
Wisconsin. Central. and 1 is opposite unconséructed road.. a 
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. ‘Tdar the previous rulings of this Depar tment it we bean held that 
the indemnity reservation created on account of the grant. made by 


the act of June 3, 1856, to aid in the construction of the Omaha rail- 
_ road defeated the eran made by the act of 1864 to aid in the construc: 


- tion of the Wisconsin Central Railroad. C., St. Paul, M. & O. Ry. Co. 

(6L.D.,195.) 

This holding has been reversed a by the decision of the supreme court 
in the case of Wisconsin Central v. Forsythe (159 U. 8., 46); so that 
- this land must be held to have been a part of the grant to aid in the 
construction of the Wisconsin Central Railroad, but being opposite 
the unconstructed portion of that road was included within the for- 
_ feiture declared by the act of September 29, 1890, 

_ It appears that on December 5, 1889, the local officers erroneously 
permitted one R, H. Miller to make soldiers’ additional homestead entry 
of this tract, which entry was held for cancellation by your office 
decision of April 6, 1891, which decision Was eee by t this Sean: 

ment July 18, 1892. | 7 - 

It must be clear from this recitation that this. land was not subject 
to entry from the time of the withdrawal under. the act of 1856, until 
the cancellation of Miller’s en try July 18, 1892, © | 
On April 18, 1891, however, Louis Oettel tendered a homestead capi ; 
cation for fas land which was rejected for conflict with Miller’s entry, 
from which action he. appealed, and upon November 11, following, 
Dufur also tendered a homestead application for this tract, wiioh appli- 
cation was also. rejected for. conflict with | Miller’s entry, from which 
action he also appealed. _ 

No action appears. to have been taken upon these “anneals and fol- 
lowing the cancellation of Miller’s entry, both Dufur and Oettel again 
applied to make homestead entry of this land. The application by 
Dufur was tendered Eopiemba 2 1, 1892 , and was “per mitted to go of 


record. 


On October 20 followin g, Oettel again tender ed a homestead applied: 
tion, which was rejected for conflict with the entry by Dufur, from 
which he appealed, and upon the hearing ordered to determine their 
respective rights in the premises the record now before this Depart- 
- Inent was made. 

From this record it appears that Oettel made settlement upon this 
land in April, 1891, and has since kept up a claim to the land, although 
he does not appear to have continued residing thereon. | 

Under my view of the case, the question as to whether his residence © 
following his settlement in April, 1891, was sufficient to hold the land 
is not material to the decision in this case, for, if it be admitted that 


- chis subsequent actions. in connection with this land were sufficient to 
- protect him in his settlement from the -time when made, yet to avail 


him anything under such settlement it is necessary that he should have 
presented his application within three months from the time the land — 
was properly subject to entry. : 
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In your office decision it is stated. that the additional entry. made by 
Miller was canceled on August 20, 1892, which must be based upon the 
idea that the entry is not canceled until the notation of the norms) can- 
cellation of his entry upon the local record. . 
’ In the decision of this Department in the case of McDonald v. nae 
man et al..(19 L. D., 547), on the authority of the decision of this 
Department in a tinmber of cases therein-referred to, it was held— 

That a judgment of cancellation takes effect as of the date rendered, and the land 


-. released thereby from appropriation becomes subject to entry as of such date with- 
out regard to the time when such judgment is noted of record in the local office, 


In order to protect himself in his settlement it was necessary there- 


fore that Oettel should have tendered an. application within three 


months from the date of the cancellation of Miller’s entry, which, under — 
the above rule was July 18, 1892. His application was not presented, 
however, until October 20, 1892, and as Dufur had made entry in the 
meantime, I must reverse your office decision and direct. that Dufur’s. 
entry, if otherwise regular, be Peruri to stand subj ect to. compliance 
‘with me law. 7 


 SerYTLEMENT RIGHT BEFORE SURVEY—APPLICATION TO ENTER. 
WILLIS om MeErnirr. 


To protect a settlement right, acquired before survey, against adverse clainis the 
right must be asserted within three months after the plat of survey is filed in 
the local office. — 

Seoretary 8) nith to the Commi ssioner of the Genova! Land Office, Febr UMTY 

4, 18396. See oe 2 2 (J. A.) 


The land involved herein is a part of the SW. 3 + of the NE.4 oo See. 
21, T. 20 N., R. 26 W., Missoula, Montana, land district. | 
| Said section 27 lies within the limits of the grant to the Northern 
Pacific Railroad Company, withdrawn upon gencral route February 21, 
1872. January 18, 1889, a plat of survey of said section was filed in 
the local land office. - On the same day James 8. Merritt presented 
homestead application for the SW. 4 of the NE. 4, the NW. 4 of the 
SH. 4, the NE. £ of the SW. 4, and lots 2 and 3 of said section, alleging 
that said craak was excepted from the grant to the Northern Pacific. 
Railroad Company by reason of the occupancy of the same by bona fide. 
settlers on February 21,.1872, and continuously since that time. The — 
homestead application was rejected by the local officers, whereupon 
Merritt applied for a hearing. The company listed the land for patent 
_ September 3, 1889, After decision by this office on July 7, 1893, adverse 
to said company, its list was canceled by your office on October 3, 1893, 
-.as to the land. claimed by Merritt. Merritt’s homestead aplication 
‘was allowed November 10, 1893, and on December 28, 1893, he made 
final proof. On the same day C. C. Willis filed an affidavit, alleging— 


That in October, 1887, he settled upon unsurveyed public land, now. described as 
the SW. ¢ of the NE. ¢ of section 27, in Tp. 20 N. , R. 26 W., in Missoula County, 
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Montana, and that he has resided upon said land continusitsly since: said date to the 
preserit time, and has improvements upon said tract of the value of $2000. 00; that 


' .ginee thé date of his settlement he has been the sole. resident and. Secupans of said 


land. 

Affiant further states that the sata tract of land is now. diaimen by one J ames §. | 
Merritt, who made final proof upon the same on December 28th, 1893; that to his 
know ledge the said James 8. Morice has never resided pee the said land and that . 


to said tract of land. 


He therefore protested devinetiie senate of ee final proof. 
as to the SW. 4 of the NE. 4 of section 27, and requested that a hear- 
ing be eels 

Hearing was had before the ecu officers atch 28, 1894, The testi- 


mony shows that Merritt is in possession of about fifteen acres of said 


SW. 4 of the NE, 4, lying south of a fence which runs through said 

‘tract. He has never been in possession of tle land north of the fence. 
In October, 1887, Willis purchased the improvements of a prior settler 
-on the land north of said fence. He has since that time been in pos- 
session of the land, and has expended about $2,000 in erecting improve- 
ments. He has not applied to enter the land; does not allege that he 
is a qualified entryman; and has not claimed any settlement right, but 
intended to purchase the land in his possession from Merritt. after 
patent to him. He does not pray for relief in his affidavit of protest, 
and there is nothing in the record to indicate in what manner he 
intends to secure title to the land. 

The local officers recommended the dismissal of the protest on the 
holding that Willis waived his rights to the land by his failure to apply 
_ to enter within three months after the filing of the plat of survey. 

On the protestants appeal, your office, after stating the facts and 
making reference to section 2274, Revised Statutes, under which one 
of several settlers on unsurveyed land may, after survey, enter the 
tract after first executing an agreement to convey to the other. settlers 
the land occupied by them, decided the case as follows: 

This land is in an odd numbered section and was within the limits of the grant to 
the Northern Pacific R. R. Co. Merritt contested the right of the road to the land 
embraced in his entry, and the right of the road was canceled as to this land, 
October 3, 1893. Willis had three mouths thereafter within which to file his claim. 
Having done so on December 25, 1893, it cannot be said that he has been guilty of 

laches. Goodale v. Olney, 13 L. D., , 498. 

I do not see that Merritt is entitled to any special consideration by reason of his. 
contest against the railroad. He was only protecting his own interest and inci- 
dentally the part of one of the forties claimed by Willis was thrown open to entry. 

The contention that Merritt’s settlement on the SW. 4 SE. i gives him a right to- 
land in the SW. 3 4 NE. 4 further than his improvemerite extended is altogether 
_ untenable. Willis ainchaaed his i improvements of McGowan before he nade settle- 

ment and he made settlement and commenced his building before he was notified by | 
Merritt of his claim. But, had this not been so, it would not have affected the case 
for a settler cannot be perinitted to claim land in some quarter adjoining that on | 
which his settlement is made further than his improvements extend, wen settle- 
“ment is made e by the parties pete to survey. 
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’ Your decision must be reversed. The final proof of. saint will stand rejected. 
as to the SW. + NE ¢ uutil Merritt files” his agreement to convey to Willis as 
contemplated by the statute, ey part of the SW. ¢ NE. 3 wineh includes his 
EOprovements: 3 
_ The defendant’s appeal from said decision brings the c case before the - 
department for consideration. | 
‘Willis does not allege that he i is qualified. to. entér the land, axtepk , 
_ Inferentially, by the statement that he believes that he “is the only 
person who is lawfully entitled to said tract, of land.” However, he 


<a _ cannot be heard to assert any claim to the land, even if he had shown 


_ that he is a qualified entryman. It was necessary for him, in order to 
save his rights as against adverse claimants, to apply to enter within 
three months from. the date of the filing of the plat of survey in the 

local office. (Sec. 2266, Revised Statutes; section 3, act of May 14, 

1880, 21 Stat. , 140.) He was not relieved from this gate by the fact 

that Mer ritt fad no settlement claim .to the land north of the fence. 

Neither can he gain anything through the successful issue of Merritt’s 

contest against the Northern Pacific Railroad Company, because Mer- 

ritt had not entered into any agreement to convey the Jand to him. 

~ ander section 2274. of the Revised Statutes. . 

Merritt has the ri ight, by virtue of his homestead aplication js enter 

the land, as no adverse claim was asserted within three. months after 
- the filing of the plat of survey. ‘ 

The protest. of Willis must Hierdtote be dismissed, The decision | 
appealed 1 from is acoormne reversed. : 


| HOMESTEAD—ACT OF cUNS 15, 1880—CONFIRMATION. 


JOHN C. HENLEY. 


'A cash entry under section 2, act of June 15, 1880, made by a homesteader who has | 
_ previously thereto voluntarily relinquished the original entry, is a nullity, and — 
therefore not susceptible of confirmation under section 7, act of March 3, 1891. 


| ‘Seor etar vy Smith to the Commissioner of the General Land Office, February | 
7 4, 1896.. — (W. A. B,) 


John ©. Henley made homestead entry. on September 12, 1870, for 
the N. 4 of the SE. 4 of Sec. 20, T.16 8., BR. 2°W. , Montgomery, a: 


bama, land district, San said entry was canceled April 5, 1871, by - | 


relinquishwnent. _ 
On January 17: 1887, Henley iRohased said tract. nace the second | 


_. Section of the ae of June 15, 1880 (21 Stat., 237). 


June 6, 1888, your office held Henley’s cash entr y for cancellation as | 
invalid, for the reason that said tract had been reported in the mineral 
list of 1879 as valuable for coal, and it thus fell within the class of 
_ Jands reserved from entry by the act of March 3, 1883 Stat. , 487), 
until offered at anes sale. 
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-On apical! the Depar tment modified your office decision, and directed | | 
that Henley’s entry be suspended pending the offeri ing of the Jand at 
| public sale. (9 L.D., 178.) _ 


July 14, 1893 Henley filed a motion to have his sites passed to patent “4 


under the seventh section of the act of March 3, 1891 (26 Stat., 1095). 
Your office forwarded said motion to the Department, and on Si anuary 
10, 1894, it was returned without action by the Department, and with 
nistractions to your office to take such action thereon as was war ranted 
by the facts and the law. 

On October 18, 1894, your office held that the fourth section of the 
act of June 15, 1880 (under which act Henley purchased said land), 
expressly provided that said act should not apply to any mineral land 
of the United States; that Henley’s cash entry was therefore invalid 
when made; and consequently if is not such an entry as is confirmed 
by the act of March 3, 1891. | 

_ Henley’ S appeal Ghee the case again before the vepsianene r Se 

_ It is unnecessary to consider what effect the act of March 3, 1883, an 
had in modifying the operation of the act of J une 15, 1880, in ne State. | 
of Alabama, as Henley’s cash entry may be held invalid on grounds other 
than those assigned in your office decision, grounds which were over- 
looked in the former decision of the Department herein. 
In the case of Rice v, Bissell, 8 L. D., 606, it was held that a are | 
| vee relinquishment of the original entry divests the entryman of all. | 
claims thereunder, and effectually precludes the right of purchase under 
section 2, act of June 15, 1880. It was'said in that case that: 

One who has formally relinquished his. right. ander. all entry has just as effectually 
_ divested himself of all claim under that entry to the Jand covered thereby as if he. 

had, by a written instrument, attempted to convey his interest to another. He. has 
~ by his own free and voluntary act released all | claim to the land thereunder, and 

should not afterwards. be allowed to set up a claim upou said entry, unless upon a . 


showing, as for instance of mistake in the execution of the relinquishment, such as 
would justity the reinstatement of the original entry. — 


This lan guage was quoted and appr oved in the case of Cole V, Reed, | 
(10 L. D., 588, where the same rule was followed. 

Henleys malig ulenniert of his original entry seems to have Beda 
entirely voluntary. By that relinquishment he surrendered all his 
rights to this land, and thereafter had no greater claim to it, equitable 
or otherwise, than the veriest stranger.. He was not entitled to pur- 
chase the land under the second section of the act of June 15, 1880, and 
his cash entry made under that act was therefore a nullity. 

An entry that is a nullity under the law as it existed prior to the act 
of March 3, 1891, is not susceptible of confirmation under the proviso — 
to section seven of said act. (Mee v. Hughart, 13 L. D., 484; United 
States v. Smith, 13 L. D., 533.) | 

Your office decision is “adfirmeéd, aides motion is denied, and his 
cash entry will be canceled. _ | 
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_MININ G CLAIM—PROOF OF CITIz ENSHIP—SURVEY—LOCATION NOTICE.’ 


RosE No. ey AND RosE. No. 2. LODE CLAIMS. 


A properly authenticated certificate of incorporation, filed by a corporation that is- | 

| applying for a mineral patent, is sufficient proof of citizenship under the stat-: 
ute. It is not within the province of the Land Department to determine whether 
such a corporation is authorized under its charter to take patent 708 mineral 
lands, 

The official survey of a mining claim must be in accordance with the recorded notice 
of location as of record at the time of the order authorizing the survey. 

In the absence of an organized mining district the record of a mineral location should 

be made in the recorder’s office of the county in which the land is situated. 


Secretary Smith to the Commissioner of the General Land Office, February 
4, 1896. , (Peo Oo) 


It appears by the record before me that the Dininond Kyune and | 
Castle Stone Company, a corporation organized under the laws of the _ 
Territory of Utah, made ap picaton, February 15, 1892, for patent for | 
the Rose No. 1 and Rose No. 2 lode claims, lot No. 38, Salt Lake City, | 
Utah, land district, and atter publication notice entry was made Sep- — 

bes 20, 1894, 
On cone eration of the matter in due course of business your oflce, : 
by letter of December 7, 1894, decided: | 


- The record shows that entry was made by the Diamond Kyune and Castle Stone: 
Company, but no copy of the articles of incorporation of said company is on file- 
with the case, nor is it shown for what purpose nor under what law said company is: 
organized nor whether it is authorized by the terms OF its charter to take patent 
. for mineral land. 

* Claimant should, therefore, furnish a certified copy of its articles of ss Lia 
as required by paragraph 76 of circular of December 10, 1891. 

The location upon which the survey of said claim was based was made August ol, 
1891, but the same was not placed of record until September 14, 1891, while the order: 
_ for survey was issued on September 9; 1891. ; 

It will, therefore, be necessary to have a new survey of said claim, made upon an — 
order for survey issued subsequent to the recording of the location notice upon 
which said survey is made. See decision of the Honorable Secretary in case of. 

_ Lincoln placer claim, 7 L. D., 81. 

The claimant will be allo wea sixty days from notice in which to furnish the required 
evidence, in default of which the entry will be canceled without further notice from 
this office. 


From this judgment the claimants appeal, assigning as error the rul- 
ing of your office on both the points upon which your judgment is based.. 

Sec. 2321 of the Revised Statutes provides how proof of citizenship.. 
‘may be made by applicants for patent for mining claims, and among; 
other provisions is found this: 


and in the case of a corporation organized under the laws of the United States, or r of” 
' any State or Territory thereof, by the filing of a certified copy of enous charter or. — 
certificate of incorporation. | 

There was filed with the application for patent a certificate of i incorpo- 4 
ration under the great seal of the Territory of Utah. This was a com- 
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pliance with the requirements of the statute i in relation to citizenship - 
and should have been accepted by your office.as such. It is not, in my | 
opinion, within the province of yonr office to inquire into and determine 
whether a corporation furnishing this certificate is authorized “under 
its charter to take patent for mineral lands.” If the corporation has. 
complied with the law that is sufficient for the purposes of the govern-— 
ment and the inquiry as to whether it can take or hold land is one 
lodged in the State or Territory granting the charter or the stock- 
holders of the company. At all events, the government has no juris: 
diction to make this inquiry in an application for patent, where there | 
has been a compliance with the law. The ruling on this point was | 
therefore erroneous. | | 

By cireular of November 20, 1873 (Copp’s United States . Mineral 
_ Lands, 68), the manner in which surveys of mining elaims should be 
_ made is fully set forth and upon the question here presented it is said: 


Under all laws and regulations, whether local or general, the location of a claim 
in such a manner as to give notice to the world of the nature and extent of the same 
is not only indispensable, but in most cases, mining claims are initiated thereby, and 
all subsequent proceedings are based upon and must conform to such location, A 
failure to make and record the location in accordance with the law and regulations 
in force at the date of the location will defeat the claim, and if it is not made with 
such definiteness as to operate as notice to all persons seeking to acquire Tights to- 
mining lands, it will be void for uncertainty. | 

It follows, therefore, that in making surveys of mining claims, it becomes sisan tially 
necessary to ascertain the boundaries thereof as established by the original location, 
for the rights of the claimant are limited and defined by such boundaries. To make 
a survey in accordance with other lines or boundaries, is tantamount to making a 
~ new location of the claim, and the rights of adjoining locators who have complied 
with the requirements of the law may be interfered with and defeated thereby. The — 
practice of making surveys according to the dictation of parties in interest, instead — 
of in accordance with the original location, has already caused great confusion and 
een productive of great injury to bona fide claimants. — 

_ You will, therefore, require the applicant for a survey to Aunaieh a copy of the 

original record of location, properly certified to by the recorder having charge of the 
records of the original record of location, properly certified to by the recorder hay- 
ing charge of the records of the mining locations in the district where the claim is 
situate, and cause all official surveys of miuing claims to be made in strict conformity 
to the lines established by the original location as recorder ; etc. 


Again, by cirewar of September 13, 1878 (d., 71), it is provided : 


The survey and plat of mineral claims, required by section 2525, Revised Statutes | 

of the United States, to be filed in the proper land office with application for patent, _ 
inust be made subsequent to the recording of the location of the mine; and when | 
the original location is made by survey of a United States Deputy Surveyor, such 
‘locatiou survey cannot be substituted for that required by the statute as above — 
indicated. 


‘These instructions have been emphasizéd by ‘isparananiel decisions | 
in Sulphur Mine, ete. (Id., 248; Lincoln | Placer, 7H, Ds 81). - the 
latter case it was said: 


- It is insisted by counsel for appellant that this rule was intended only for separ 
pec aaae but the reason of the rule, and therefore the mule seu is s applicable to 
-- amended as well as original locations. | 
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The 1 reason of this rule i is peculiarly applicable to the case sat bar. 

The location certificates of each of these two claims are dated March 
11, 1891, and each were filed for record with the county recorder of 
Utah county, 2 March 18, following. Both locations were amended for © 
the “purpose of more pared describing the” claims on August 

31, 1891, and each filed for record September 14, following. a 
| The survey was made under instructions dated September 9, 1891, | 
and was commenced and completed September 16, 1891. 

It will thus be seen that at the date of granting the order for an official 
survey the amended locations were not of record; hence it follows that. 

the order for the survey must necessarily have been made from the © 
original locations, as it would have been impossible for claimant to, 
have furnished the required certified copies of the amended locations. 
Now, from.an.examination of the original and amended certificates it. 
is. shown that by the original Rose No. 2 claim was six hundred feet 
wide by one thousand feet long, while by the amended location it is 
five hundred and thirty-seven feet wide by . fifteen hundred. feet in 
length. The ground located originally in Rose No..1 was also six hun- 
dred feet by one thousand feet, whereas in the. amended. location. it is, 
six hundred by fifteen hundred feet. It will thus be seen that.the area 
claimed by the amendment is considerably greater than by the original. 
The official survey is shown, to have been made in accordance with the 
amended location. Hence it follows that the official. survey was not 
made of the ground indicated by the order of the, surveyor-general,, 
but “in accordance with the dictation of the parties in interest.” . 

_Itis insisted, however, by counsel that inasmuch as the mining. claims 
are located in an unorganized mining district that there is no necessity. 
under the statute for the location certificate being recorded, as, if the 
mining district is not organized there is no place in which to record the 
location, there being.no provision of law requiring the location certifi- 
cate to be recorded in other than the records of the mining district. , 

This position ts not tenable. The organization of mining districts is. 
entirely optional with the miners. There is no -law demanding their, 
organization. In the absence of an organized. district, the record of 
mining claims has universally been made. in the recorder’s office.of the 
county in which the claim is situated. The recording is a necessary; 
part of the location of a mining claim. .Itis true that the United States 
Statute does not in terms state that the record may be made in the 
county records, but it does provide that to. enjoy all the benefits of 
_ their locations, the miner must— 


_ comply with the laws of the United States and with State, Territorial and local regulaé 


tions not in conflict with the laws of the United States governing their possessory title. 


| That the claimant in the case at bar recognized the necessity for. mak: 
ing arecord of its location is shown by the fact that the certificates 
and amendments were filed. with the recorder of deeds. 

On the ground last discussed, your office judgment is affirmed. 
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_ APPLICATION FOR CONTEST—ATTORNEY~-CONTESTANT. 
CASNER v. REED. | 
The right of a party to be heard as a contestant against an entry, and applicant for 


the land covered thereby, will not be recognized. where it appears that he is at | 
the same time the attorney of another claimant for the same tract. _ 


Secretary Smith to the Comnusstoner of the General Land Office, February 
4, 1896. (G. CO. RB.) 


Fred W. Casner has appealed from your office decision of October 4, 
1894, affirming the action of the register and receiver denying hima 
hearing on his contest, filed September 19, 1892, against homestead 
entry No. 24,434, made February 26, 1889, by Cornelius Reed for the 
OW. 2 of the NW. 4 and the SE. 4 + Of the NW. + of Sec. 23, and the 

NE. 4 of the NE. 4 of Sec. 22, 7, 11 S., R. 8 W., fe ae Kansas 

(Salina series). os 

_ The reasons given, by the register and receiver for the action taken, 
and which your office approved, were that there was then a pending — 
contest over the same Jand brought by the entryman -herein’ (Reed) 
against one Nicholas waenery and | because the contest affidavit ‘Was | 


insufficient. 


~ Besides alleging that: your office decision is erroneous in holding that 
the contest affidavit was insufficient, ete., applicant alleges an additional 
error in your refusal to consider an alleged protest filed April 30, 1894, 
against the acceptance of the final proof made by Reed April 20, 1894, | 

The land above described has been the subject of contest and strife 
for a period of nearly ten years. One Nicholas Casner:- made home- 
- stead entry thereof on October 22, 1881, and on April 3, 1886, Corne- 
- dius Réed filed an affidavit of contest against the cain: cee 
abandonment. The register and receiver recommended the entry for 
7 cancellation, and your office, on appeal, (October. 23, 1888,): affirmed 


: - that action; and on Casner’s failure to appeal, your office canceled the 


entry as of date January 25, 1889. On February 23, 1889, Casner filed 
an appeal from your office decision of October 23, 1888. This appeal . 
was denied because filed too late, aud on February 26, 1889, Reed made 
homestead entry of the land. Cuasner then applied for a writ of certi- 
— orari, aud this application was denied by the Department, July 25, 1889, 
Casner then applied for a new hearing, which your office allowed, and 
on February 6, 1890, the register and receiver again decided against 
Casner. On appeal, your office, on August 5, 1891, affirmed that judg- 
ment, aid on November 13, 1891, deujed a motion for review. 
_ On further appeal, the Departhient on re 12, 1892, affirmed 
that action. | 
Ina lengthy and. well considered opinion, the Department, on Decem- | 


a ber 19, 1893, denied a motion for review. —— - ; 


On i uly 12, 1894, the Department denied a ‘motion for a | rehearing, 
and your office finally closed the case as s to Casner, PRES 7, 1894. 
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- On J anuary 10, 1895, the Department, denied an application for the 
_exercise of the supervisory power of the Secretary. = 
 . Itis thus seen that action has been taken on this contest, twice 7 | 

the register and receiver, six times by our office, and five times by’ this | 
oe omen 

- Appellant herein, Fred W. Casuer, is the son of Nicholas Casner, 
against whom the several adverse actions were taken. It appears also 
that on June 15,1891, Nicholas Casner appointed his son, the said Fred 
W. Casner, as his lawful attorney “to perform all and every act and 
thing swhatsosoer requisite,” etc., revoking all powers of attorney there- 
tofore given to others, and nice his appointment, Fred has appeared 
_ actively as attorney in the numerous appeals, aye eaoue for hearing, 
motions. for new hearings, ete. | 

While acting as attorney for his father, and on September 19, 1892, 
- Fred W. Casner applied to make homestead entry of the land; in deine | 

go, he misdescribed the land. While evidently intending to ae for 
- the land upon which his father had made entry, he applied for the W. 4 
and the SE. + of Sec. 23, and the NE. 4 of the NE. 4 of Sec. 22, of said 
township snd range, jad whell his application was rejected because 
the tracts applied for had already been entered, he appealed. 

“If as attorney he was in good faith in trying to establish the rights 
of his father under the latter’s entry, he could not have been in good 
faith in trying to secure the. land himself. Notwithstandi ng he 
appealed, and claimed error in the refusal of the register and receiver 
to accept his own application to enter, he still continued, long after- 
wards to urge the rights of his father under the latter’s prior applica- 

tion. The two positions: were utterly inconsistent, and demonstrate 
a lack of good faith. He can not be regarded as acting in good faith 

: with the government while pleading the alleged rights of his client to 
the land under one entry, and at the same time trying to secure the 
land for himself under his own application. His contest affidavit was 
filed against Reed’s entry on the day he applied for the land (September | 
19,1892). His affidavit contained the same misdescription as his appli- 
~ cation to enter.(above set out), and I concur in the judgment of your 
- office that the allegations i in said affidavit were not cee specific 
to authorize a hearing. : 

Appellant insists that on April 30, 1894, he filed an affidavit and 
protest against the acceptance of the anal proof offered by Reed before 
the clerk of the district court of Lincoln county, Kansas, on April 20, 
1894. 

Your office in the decision enenied from states that “no action can. 
be taken thereon, inasmuch as it. appears to have been lost.” 

Appellant files with his appeal what purports to be a copy of the 
protest alleged to have been filed by him April 30, 1894; he fails to 
state under oath, however, that the purported copy is in fact a copy of. 


a protest filed by him, anid he fails entirely to file “a new a affi- oe 


‘davit,” as eugeesten. in the decision appealed fr om. 
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In consideration of all the facts ae circumstances connected with 
this case, together with appellant’s connection with the case of Cor: 
- nelius Reed v, Nicholas Casner, and the privilege accorded him of filing | 
a uew protest affidavit, and his failure or refusal to do so, I think fur- 
ther contests or protests on his part against this entry should not be 
allowed. The decision opp from is modified. accordingly only in 
De pute oe Lo 


 PRACTICE—NOTICE OF APPEAL—RULES OF ‘PRACTICE. 
‘GIBSON ET AL. 0. Lascy. 


Failure % serve notice of appeal upon the opposite wit e can not be excused on the Oe 
plea of ignor ance of the law and rules of practice, : 


Seer etary Smith to the Commissioner of the General Land Office February 
- | 1896. ((W. A. E.), 


Albert ee fieoden his hee has ‘filed motion to dismiss the . 


appeal of David Gibson and Otto Mentzel from your office decision of 


May 17, 1895, adverse to thein, in the-case of Gibson et al. v. Lascy, 
involving iomestend: entry- No. 6292, made: December: 30, 1893, = 
Lascy, for the SE. fof the NE. ‘40f Sec. 10; the SW. 4 of ate NW. 4 | 
the NE. } of the SW. 4, and lot 8, of See. 11; ". 6N., R. 13 EB, /M.D.M,, 
Saeramnate: California, land district. | 
The record shows that on'J. anuary 19, 1894 ; Lasey: pave notice of his’ | 
intention to submit-final proof: before the register and-receiver on the 
10th of March following;: that prior to the latter named date Gibson’ 
and Mentzel filed affidavits alleging that said tract is mineral in char- 


acter; that final proof: was offered at the appointed time and the final _ 


proof witnesses were cross examined by the attorney for the contest- 
ants; that a further hearing was had on the charges alleged; that the 
register and receiver sustained. the contestants’ charges and recom- — 


mended the cancellation: of. the entry; that on appeal by Lascy, your: _—s 


office by letter of May17, 1895, reversed the finding of the register ae 
receiver and held the tract to: i agricultural in character. | 

Notice of the decision of your office was served upon the contestants, 
through their attorney of record, on May 25, 1895, and on July 18,. 
1895, appeal was filed. - There: is. no evidence that this appeal eahich 
is in the nature of a general argument and does not specifically point- 


7 out any errors in the decision complained of) was ever served upon the 


opposite party. By letter of August:.7, 1895, your office directed the © 
register and receiver to: notify.the contestants that they would be 


_ allowed fifteen days in which. to furnish evidence that a copy of said 
‘appeal. was served ‘upon the defendant within the time allowed by the 


rules of practice. . Notice was. so given.to each of the contestants by. . 
registered mail on August 14, 1895, but the required evidence has not’ 
been furnished. Instead, a personal letter, signed by Otto Mentzel, 
one of the contestants, was mailed to the Assistant Commissioner of 


- f 
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the General Land Office on September: 10, 1895, in hen, it is stated 


that the contestants are too poor to longer employ an. attorney and. | 
that they themselves prepared the appeal; that not being familiar with 


the land laws and rules of practice they may have made some mistakes,. | 

_ which they hope will. ‘be overlooked in consideration of Ds poverty | 
and good faith, Ste, et See a 
Rule 93 of practice requires thatse wn . °,*, ae St, 


A copy. of the- notice of appeal, specifications of errors, and all ar guments of either: 7 ae 
| party. shall he eourere on the opposie party within the time allowed for. filing the 


Same. 
In the case of jane wv Bailey, 10 L. Dy 546,. it Was held that ighoranes” 
of the law and poverty can not excuse an. pape ate, from oe 
with the plain rules of practice. : 
The motion will therefore be sustained and the aupen. dismissed. 


PRACTICE-NOTICE OF CONTEST—PERSONAL SERVICE AFFIDAVIT OF, 
| | em _ CONTEST. |. 7 | 


Burrs e. Hear. 


> i In the personal service oF notice of contest rule 9, ae iis itd. of nidetiee: ieee not, | 


require an exhibition of the original. notice. when a copy thereof i is genverst to: ; _ 


the defendant. . 
Though the charge in an affidavit of eantedr may be- eo eenetals in character it will dob. 


be held error on the part of the local office to proceed with .the hearing where _ 


the alleged default, if found true, calls tor cancellation of the entry. 


| Seoretarg y Smith to he Commissioner of the General Land ee Februar van 


ce aie (.MeP.y 


The land. volved event is the E. 4D Nw. ‘ona Ww. 4 NE. 4 section. : 
04,7. 75., R.17 E., Stockton, California, ion district. - 
James B. Helm made timber culture entry, for the above described ee 
land, November 30, 1888, and on. March 19, 1894, Butts filed affidavit. - 


> of contest alleging that, defeudant— 


‘has not at any time plowed or cultivated five acres of gait land and has: never done 
any plowing thereon except to plow 21 furrows about 20 yards long... He has notat 
any time since his entry put in any crop upon. said land and has not raised any see ae 


-) sper of any kind. The land has been fed by sheep each year. 


- Notice was issued, citing Helm to appear, at the local ance April 26, a 


| - 1994, to defend said case. 


The notice was served by the contestant, by caliverne to the ae | 
man in person, a copy thereof, enclosed in an unsealed envelope. —s 
At the trial, the plaintiff appeared, with his attorney and witnesses. 
‘The defendant, appeared specially and objected to the jurisdiction of 
the local office, on the ground that the notice of contest was not served 


on him in ascordance with the rules of practice. 


_ The register and receiver. held. that service of contest notice i in ie. - 
. aanner hereinbefore described was sufficient, and. overruled the epee | 
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tions, Giiercupen the. defendant filed a motion meee that the contest 
be dismissed, for the reason that no cause of action was set out therein. | 
This motion was also overruled by the register and: aoe to which 
- action the defendant saved his exceptions. | 
| The plaintiff. offered testimony. in. support of His char ges and ie 
defendant after plaintiff had rested his: ase, moved that the contest be 
| dismissed, for the reason, _ | | 

that there is no evidence to establish that the defendant failed to plow five acres 
the first year ending November 30,1889. No evidence to establish that he failed to 
plow the second five acres the second year, or cultivate the first five acres. There — 
is no evidence whatever that the defendant has failed to plant the land in tree 
seeds, cuttings on the requisite number of acres. And there is not proof of cor- 
roboration of the requisite number of witnesges Teq uired to establish the case. . 

‘The local officers overruled the motion to dismiss, and the defendant 
failing to furnish testimony in his behalf, decided the case on the testi- — 
mony adduced by the plaintiff, holding fiat plaintiff had established a 
prima facie case of. default, and aa ge the Calee aon of the | 
defendant’s entry. 7 — 
_.Helm appealed, assigning as error, the aie of in local officers, — 
holding the service of contest sufficient, their action in sustaining the — 
affidavit of contest, and their refusal” 0 dismiss ‘the contest, on ‘the | 
merits of the case. | 4 

In the decision complained on you snétained the rulings of the Jocal 
office, on each proposition and the appeal of Helm to this Department, | 
brings into question the correctness of your judgment therein. _ 

It is not denied that Butts delivered a copy of the notice of contest | 


| to Helm, but the appellant claims that appellee did not exhibit the * 


original notice of contest, when he delivered the copy to him, aud he 
maintains that personal service of contest notice should Sonsist of an . 
éxhibition of the enemy notice together with a achvery < of a copy 
thereof. | | : 

‘Rule 9, of the Rules of Practice is as follows: — 

Personal service shall be made i in all cases when possible : if the party to be served. 


_ is a resident in the State or Territory in which the land is situated, and shall consist 
in the deliver y of a copy of the notice to. each. person, to be served. | _: 


The rule does not require an exhibition of the original notice, when 
the copy is delivered to the person to be served, and. there was 110 error 
in the ruling of the register and receiver. 
- The charges preferred against said entry are, it i is fae very ‘general, 
_ but the contestant is not required to confine his charges to any particu- | 
Tar period of the existence of: the entry, nor to specify each year in 
which the alleged default occurred, if he by a general statement includes - 
them all. The charges if true, are sufficient to require a cancellation : 
of the entry, therefore it was not error to proceed with the trial of the 
case, to determine the truthfulness thereof; =. | 
The concurring decisions of your and the: local office as to the facts _ 
in the ed are sustained by t mer record; and oe judgment i Is affirmed. oe 
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CONTESTANT—PRIORIEY OF RIGHT—SECOND CONTEST. 
CURTIN EV AL. ». MORTON. | 


The ent ofa ‘contestant to be heard will not be defeated by a hearing i ina aie evtently 
ordered on a later contest. 
Ani issne once tried and determined cannot be made: the basis of a second nbadiee: 


a Rares Smith to the Commissioner of the General Land Opfice, Februar. yo 
| 4, 1896. ae (A. E.) | 
The record} in this case shows that on April 2, 1877, Howard Morton 
made desert land entry No. 534, of the S. $ and the NW, 4, Sec. 30, — 
Tp. 28 8., R. 25 E., Visalia, California. This entry was suspended on — 
September 28, 187 1, and the suspension revoked February 10, 1891. _ 

On June 10, 1891, John Curtin filed affidavit of contest against the | 
entry, alloatne substantially that the tract was not desert land, that it 
had not been pectaumret, and that the entry had been made for specula- 
tion. | 
‘On May 19, 1893, Richard T. Marks filed affidavit of aprieee ington ES 
> similar cuances eaines Curtin’s entry. By mistake the local office — 

issued notice on Marks’ contest affidavit, though Curtin’s was anterior. 
_. A hearing was had June 29, 1893, aid defendant made default. 
| Before the local office made any eecominendatioll Curtin’s attorney 
filed a motion to set aside the proceedings on Marks’ affidavit. . This 
was granted, because Curtin’s, ances 8 TPE OCee ete, and Marks 
appealed. , 

Proceedings on Curtin’ S - affidav it were then had, and on the setae , 


made up the local office recommended that Curtin’s contest be dis-. _ 
‘missed. ‘No appeal was taken from this and | your office dismissed his _ 


contest. - 
_ Passing upon the appeal of Marks from the action of the local officers 
in setting aside the proceedings on his contest, your office held that 


such action was correct. Your office then dismissed. Marks’ contest __ 
because his contest affidavit contained the same allegations as ‘those _ 


| ade at the hearing on the Curtin contest. 
' From this Marks has appealed to this Department. 
The status of Curtin and Marks is coutrolled by the case of Spericar: Vv. 
Blevins et al. (12 L. D., 318), wherein this Department gave the pref- 
erence to the one who ‘arst filed the affidavit or contest, ice he 
sustained his allegations. 
The only question therefore ich is left to devsmniiis is, whether 7 


% 


the contest of Marks should be dismissed because: his allegations were 2 


the same as those made by Curtin, who had not sustained them. 
- [t has generally been ruled by the Department that. an issue once © 
tried and determined can not be made the basis of a second contest. 


> Gray v. Whitehouse (15 L.. D., 352), It hasnot been shown by appellant | 


that the case under consideration 80 differs from that cited that this 


ruling should be departed from, ane ther efore the action of your: office . 


1s affirmed. — 
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PATENT~TITLE BY RECORD—JURISDICLION. 
SPIRLOCK v, NORTHERN Paciric R. R. Co. 


The record of a perfect patent duly enr olled divests the Department of all jurisdic- - 
fion over the land covered thereby. 


Seer etary Smith to the Commisstoner of the General and Office, february 
(J. I. H.) es oo 4, 1896. (W. M. B.) 


The W. 4 of the NW. 4 of Sec. 5, 1. 16 N, R. 1 W., Olympia land 
district, Washington, 1s within the primary limits of the erant to the 
Northern Pacific Railroad (main line), 

Map of general route was filed in the General Land Office August 


4 : 13, 1870, by which said act of filing a statutory withdrawal—operative | 


from. said date—was made of all lands embraced in the odd numbered _ 


: sections within designated: limits; map -of definite location oF Ime of as 


railroad being filed September. 13, 1873, oe 
- James D. Spirlock made private cash entry of the tract of land. | 
above described and received final certificate therefor on September 
17, 1870, and bases his claim to this land upon said purchase and the acd 
| perfect record of what purports to bea perfect patent thereto. 7 
_. An examination of the records in your office shows that one Jer emiahi 


Mabie made a pre-emption oe with alleged settlement prior thereto; 2 


upon the NW. 4 of the NW. 4 of said Sec. 5, township and range afore- 
mentioned, previous to the date of the grant to said railroad company; 


and that said filing was of record, subsisting and prima facie valid at 


the date of said grant, which excapied said forty-acre tract from the — 

— operations of the grant, and left Spirlock free tO purenese the same in 
the absence of any adverse right. | 
By virtue of said fact the SW. } of the NW. 4 of said See. B, in wis 
township and range hereinbefore descnibed (40 eres) is the only tract 

or legal subdivision, with regard to which any question can properly 

arise respecting a ‘superior claim or right thereto by the plaintiff or the. 
defendant. 
Hence the questions presented for consideration and determination 

_ are (1) does the perfect record of a perfect patent to the land involved— 

found properly enrolled in record book of patents in your office—invest 

Spirlock with full and complete title to the said tract of land? and (2) 

does the existence of such a record deprive the government of any - 

~ further jurisdiction in the matter? 

The record shows that a patent was issued to James D. Spirlock, 
conveying to him the land in controversy, bearing date May 1, 1872, 
which was properly recorded in volume 6, page 278, in the office of the | 

recorder of this Department. Thus it will be seen that the Depart- 


DECISIONS RELATING TO THE PUBLIC LANDS.  =° 938 


4% meine is deprived of any farther jurisdiction over this land. “See United 23 


States ». Schurz (102 U.S8., 378), wherein it was held that 


‘title by patent from the United States is title by record, and the delivery of the anaeeas: . 
ment to the paventer is not, as in a conveyance by @ private person, essential to pass) 


a the title. 


‘There was found in the land office, among the papers in the case, an 
incomplete patent, in this, that it had no-seal attached thereto; but 
the record shows that a patent was issued and recorded, as above stated, | 


complete. in all respects. This incomplete patent found among the _ 


papers in the land office does not impeach the record. 
- Inasmuch as there appears of record a patent regularly issued, ‘fie | 
Department is deprived of any further jurisdiction in the matter. The 
decision of your office is therefore reversed. 7 - 


RAILROAD GRANT—SETTLEMENT RIGHT—ACT OF MARCH 3, 1887. 
NORTHERN Paciric R. RB. Co. v. NoRTH. 


The occupancy of a tract by a qualified pre-emptor at the date of definite location 
excepts the Jand from the operation of the grant; and the fact that the subse- 
quent filing of the pre-emptor did not include said tract can not be taken.as 
proof that he had abandoned his claim thereto at the time the grant yeas 
operative. 

A settlement right acquired after Desenier 1, 1882, and prior to the passage of ibs 
act ‘of March 3, 1887, defeats the right of pane liass under ascuicn 5 of said act. 


_ Seeretary Smith to the Commissioner of the General Land Offee, Hebruary 
4, 1896. 4s (J. A.) 


The land involved in this appeal is the SW. + NW. 4 and NW.4 
SW. & of section 33, T. 10 N., R. 36 B., Walla Walla land district, 
Washington. 

The land is within the limits of the grant to the Northern Pacific — 
Railroad Company, but was excepted from the operation of the with- 
drawal upon general route on August 13, 1870, by -reason of a pre- — 
emption filing made June 7, 1870, ‘August 30, 1870, James H. King 
made homestead entry, which was cancelled March 25, 1873, . Since 
that date there are no claims of record to the land until October 4,. 
1880, the date of definite location. 

March 18, 1884, Clarence C. North filed | pre- eiipiene declaratory. | 
statement for the jana alleging settlement on the same day. June 11 
1884, Nathaniel P. Hall made homestead entry. February 4, 1885, 
_ North submitted final proof. Hall protested against the RetepE abs of 
the proof, alleging that he had purchased the land from the Northern 
‘Pacific Railroad Company in 1881, and that North has not complied 
with the pre-emption laws. Hearing was had. before the local ollicers, = 
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who rendered decision recommending that North’s final. proof be | 
accepted. | 
February 25, 1885, the Northern Pacific Railroad Company protested . s 
against the alewanes of North’s claim, and requested that Hall’s title 
to the land, acquired by purchase from said company be confirmed. 
October 28, 1886, your office directed the local officers to order a 
hearing for the purpose of determining the rights of the respective. 
parties in interest, the exact status of the land October 4, 1880, the date _ 
_ of the definite location of the road, and its condition from March 25, . 
- 1873, the date of the cancellation of King’s homestead entry, up to — 
_ March 28, 1881, the date of the company’s deed to Hall. Hearing was 


had and decision rendered by the local officers adverse to the Northern 


Pacific Railroad Company and Hall. | 

After the passage of the act of March 3, 1887 (24 Stat. . 556), Hall 
applied to purchase the land under the provisions of section 5 ‘ot said act. . 
May 25, 1894, your office rendered decision finding that Robert Mason, | 
a qualified pre-emptor, purchased the improvements on the land in 1872, — 
and that he occupied and cultivated the land on October 4, 1880, the 
date of definite location, with the intention of obtaining title to the same 
from the government. It was, therefore, held that the land was excepted 
from the operation of the grant to the Northern Pacific Railroad Com- | 
pany, and that Hall’s application to purchase under the act of March 3, 
1887 (24 Stat., 556), was defeated by North’s settlement, which was 

made after December 1, 1882. Hall’s homestead entry was held for 
cancellation, and North’s final proof was accepted. 

The Northern Pacific Railroad Company apyeaee from said decision 
| assignin g errors: | 
1. In holding that Mason’s occupancy of the laud October 4, 1880, 
was of a nature to except the tract from the grant. 

2. In holding that North’s settlement made after December 1, 1882, 
defeated Hall’s application to purchase the land under the act of March : 
3, 1887, in case the land was excepted from the grant. 

“In 187 2 Mason cl aoe on the land in question together with the SE.4 
- NE. $and the NE. 4 SE. 4 of section 32, adjoining the land on the | 
west. He had exhausted his homestead rights. In 1873, he offered to. 
file pre-emption declaratory statement, which was rejected for the rea- 
son that the land now in question les in an odd numbered section. | 


- He took no further action until October 6, 1880, two days after the 


definite location, when he filed pre- iemnon declavatony statement for 
the land aleimned by him in section 32. He made final proof for that 
land in June, 1881. | 
The appellant contends that it must be inferred from the fact that | 
Mason filed his statement for the land in section 32 on October 6, 1880, 


' that he did not intend on October 4th to ee title to the land in 


_ Section 33 from. the government. : 
_ Mason testified that he cultivated the tr act in eeecon 33 until Geta: | 
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_ ber, 1882 , intending to acquire title to the same toa ie: government. yA, 
He had i settlement rights after October 6, 1880, the date of his pre- 
| -emption filing. The fact that he made ‘pre- emption filing.on that day . 
_ for the ei ighty. acre tract in section 82 cannot be considered as proof of | 


intention on October 4, 1880, to abandon the land claimed uN him in 


: eecuion 33, 


 Hall’s application to qihees was ; properly ‘eiocted and his. home- ay | 
stead entr y cancelled, The decision appealed from is, therefore, = 


affirmed. 


AD JOINING 1 FARM EN TRY—ADDIT I ONAL HOMESTEAD EN TRY. 


ANDREW *. WHITENATR. | 


3 The right to make an adjoining farm otay: under section 2289 R. S., is limited to the — 

. owner of an original farm who did not acquire title thereto ilivouigti oue provi- 
- sions of the homestead law. 

The right to make an additional homestead entry under the ae of March 2,1889, cam 
- not be exercised by one who made his original entry after the passage of said act. 


| Seeretars y Smith to the Commissioner of the General Land Office, February 
4, 1896. wu MeP.) 


Andrew J. Whitehair has appealed to this Department from your 
office decision “C” of October 10, 1894, denying his application for — 
additional entry under the provisions of See, 2289 (R.S.), for lots 3 and 
4 Sec. 35, T. 20 'N., R. 2 W., Perry, Oklahoma, land district. 

It appears that i July 20, 1891, the Sopallant made homestead entr Y; 
No. 7660, for the S. 4 SE. 4 aud lots 5 5 and 6, See. 35, T. 20. N., RB. 2 Way 
Guthrie land district ; thae the land now anolied for was. then not ab 
ject to entry, being situated in the country known as the “ Cherokee © 
Outlet,” and that it was opened to settlement on September 16, 1893, 
by the President’s proclamation of August 19, 1893. : 3 

_It is claimed by the appellant that he resides on ‘the land embraced : 
in his homestead entry, No. 7660, ad jacerit to the land applied for herein, 
| and that on September 16, 1893, he went upon the land now in contro- 


_. versy and staked the same, and that he subsequently fenced said land, 7 . 
7 believing that he had a right thereto as all additional entry. | 


- The land applied for cannot be entered as an. adjoining farm under - 


the provisions of section 2289 (R. 8.), as it is well settled that in order'to : 


_ make such entry, the applicant must be the owner of the original farm 7 o 
and have acquired title thereto other than through the provisions of 


the homestead law. (John B. Ors 15 ZL, D., 221; J ohn W. Cooper : 
et al. 15 L. D., 285.) _ | 7 
The application cannot be allowed as. all additionel homestead entry, | 


since the original entry was made subsequent. to the act of March 2,. 


1889, Vide John W. Cooper et al. , supra.’ Nor will it avail the appli-- 
cant that the land applied for was not subject to entry at the time he | 
mace his original enue: Only one sonny. is. eimai under the home- | 
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stead law, and if the home-seeker elects to enter less than 160 acres, he 
exhausts his homestead rights as com pletely as if he had entered a full 
quarter-section of land, unless it i is otherwise: specially provided by law. | 
- There was no provision in the act opening the “Cherokee Outlet” to _ 
settlement, allowing those who had entered less than a quarter-section 
of land in Oklahoma, adjoining the “Cherokee Outlet,” to take adjacent 
lands, in said “‘Outlet,” sufficient to nore a ee quarter-section. 

Your decision is affirmed. 


CONTESTANT—APPLICATION TO ENTER. 
LEWIS 8. MILLINGAR. 


An application to enter filed by the contestant of a homestead entry at the time of 
filing his affidavit of contest confers no right i in the event of his securing a judg- | 

_. ment of cancellation, and cannot be used by him j in the exercise of his prenerted: 
_. Tight. - 4 aN | 

| sf Secretary Smith to 0 the Cnisesioner of the General Land 1 Offs Horus 
, 4,1896. (WL. ML) 


‘On October 30, 1893, Lewis S, Millingar filed an. affidavit of contest 


ne me the nomedtoad: entry of Vinnie Best et al. , made June 5, 1886, at 


Pueblo, Colorado, for the SE. 4 of section 27, township 22. 8., range 42 


_ 'W., and at the same time filed his own application, homestead affidavit as 


and non- -mineral affidavit for the same land. The contest was prose- | 


cuted to a successful i issue, and the entry held for cancellation. 


_ Millingar has appealed here from the decision of your office denying 
his application for the return of the homestead papers into his posses- — 
sion, to the end “that his homestead entry may be perfected.” | 
- Your denial of this application is based on the— | 


reason. that said application to enter having been made when said land was not 
ae to disposal, conferred no rights upon the successful contestant. 


: Insomuch as the papers could not be made effective for the purpose _ | 
Be. for which they are wanted, it would seem to be a vain thing to comply 


with the appellant’s request. Ady v. Boyle, 17 L. D., 529; Holmes v. 
- Hockett, 14 Lb. D., 127. 


The eign of your office is affirmed. 





TIMBER AND STONE ACT—UNOFFERED LAND. ° 
PIERCE v. WYMAN, 

Offered lands withdrawn for the benefit of a railroad grant, on subsequent restora-— 
tion to the public domain, fall within the. category of ‘“‘unoffered” lands, and 
are therefore subject to disposal under the timber and stone acts. 

| Scoretars y Smah to the Commissioner of the General Land Office, February. 

a 4, 1896. | ots (G.C. RB, ) 

Ong aes 7, 1893, Homer V. Wyian made entry for the Ww. 4 of the 

_ sw. 4 and thes SE.4 1-of the SW. 4, Sec. 33,1. 49 N., B. 7 W., Ashland, . 
aa ony mau the act approved J une 3, 1878, Ce Stat. 89), entitled -_ 
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an act for the sale of timber lands, etc., as aetenaed by: ‘the. act 
approved August 4, 1892 (27 Stat., 348), to all the public land states. 

On October 12, 1894, William Pistes filed his protest. against the 
issuance of patent upon said entry, on the grounds that the land 
embraced in the entry was offered for sale May 2, 1853, and was there- 
_ fore not subject to entry under the provisions of the amber and stone 
act (supra), for the reason that said act only provides for such entries 
upon lands “which have not been offered at public sale, according to 
law;” that he is interested in the lands as a homestead, inasmuch as 
he had, on October 5, 1893, made homestead application therefor, which 
pelieation was rejected for the reason that the lands were covered by 
Wyman’s entry. 
Your office, by decision dated November 3, 1894, denied a hearing, 

upon the doctrine announced in your office letter (2 *) of on same eee . 
_in the case of Cook v. Okerstrom. 

An appeal brings the case here. | 

From information received at your office, i it appears that the land was 
in fact offered at public sale, July 4,1853. It fell within the primary 
limits common to the grants made 2 the act of May 5, 1864, for the 
Chicago, Saint Paul, Minneapolis and Omaha Railway Company and the 
Wisconsin Central Railway Company, and was of the lands alouled: on 
account of the grant for the last mentioned company. | | 

The line of the road of the Wisconsin Central was not constructed : 
opposite this land, so the land was restored under the forfeiture act of 
September 29, 1890. 

The land nein been restored to the publie domain, the question pre- 
sented is, whether the same having been once otter ed; is now Suede to 
entry under the timber and stone act. 7 

The withdrawal of the lands from market abro ated the original offer- 
ing, and the subsequent restoration did not restore them as offered lands, 
but as lands that had practically never been offered. Julius A. Barnes, 
6 L. D., 522; see also Eldred v. Sexton, 19 Wall, ‘189, and Saas v. 
Phinney, 19 L. D., 513. 

The decision sopeniad from is affirmed. 


‘FORT SANDERS MILITARY RESERVATION—ACT OF JULY 10, 1890. 
JABEZ B.. SIMPSON ET AL. 


‘The preferred right accorded to “actual oceupants” of the lands formerly embraced — 
in Fort Sanders military reservation is limited to one entry by persons who ‘have | 
established residence on the land involved, and it accordingly follows that such 

_ right can not be exercised by a married woman whose husband perfects a claim 
'. for another tract under the same statute. . 
Secretary Smith to the Commissioner ie the General Land Office, Pebruary 
: 7 : ‘4, 1896. | (GC. R.) 


| On November 5, 1890, Jabez B. Simpson made desert land entry No. 
3695, for the NW. + of the SE. 4 , the SH. 4 of the ae 4, and lots 1, 2 
10332—voL 227 
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and 3 of Sec. 34, T. 15 N., R. 73 W., Cheyenne, Wyoming. Final certifi | 
cate No. 1209 was ‘Aeneas to him January 27,1894. | 
On November 6, 1890, Caira M. Simpson nade desert land entry No. 

3994 for the S. 3 of the N W.4 and the N. 4 of the SW. 4 of said section. 

Both entries, with the seoonuen of said lot 1, suibiace land within - 
the original Fort Sauders military reservation, whieh. was restored to - 
‘the public domain by the act approved July 10, 1890 (26 Stat., 227). 
The act makes the lands “subject to disposal ander the homestead law 
only, ” with a proviso: 3 7 

That actual occupants distagn upon the first day of nui, 1890, if otherwise 
qualified, shall have the preference right to make one entry, not exceeding one 
quarter section, under either of the existing land laws, whic h shall aoe their 
a aa improvements. | 

‘The entries in question were made under said proviso. 

Mr. Simpson accompanied his application with an affidavit, stating 
that he had been in the actual and continued possession of the land | 
since 1884, and that his improvements thereon consist of one stone 
house of six rooms, barns, corrals, sheds, fences, ditches—in value 
from eight to ten thousand dollars. In his final proof he states that 
‘‘no other person, company, or corporation, has any interest whatever 
in said entry or tract of land but Caira M. Siipeen, a housekeeper, and. 
Frank Simpson, a couductor,” ete. 

Caira M. Simpson, in a sworn statement accompanying her applica- 
tion, stated that she had been “in actual and continued possession of 
said described lands and the Mn prow emnenys thereon since the year 
1884,” ete. 

It fina appearing probable that the said Jabez B. and Caira M, Simp- 
son were husband and wife, your office, on July 17, 1894, directed 
that the said Caira M. be called upon to make affidavit as to whether 
she was the wife of the said Jabez B. Simpson, your. office holding 
that “actual occupancy” must be shown to authorize the entry, and 
that husband and wife can not maintain separate residences at the 
same time, citing Hattie E. Walker (15 L. D., 377), and that if they 
were in fact husband and wife, they could not. ‘hold both entries, aud 
sixty days were allowed them to elect which entry to retain. 

Notice of this requirement was served on the parties, and no 
response was made thereto, except that the attorney for the entry- 
man, in a letter to the register, insisted that “occupation of the land - 
by using the same as a pasture gave the occupant a preference right to | 
enter it under the then existing laws.” 

Your office, on September 10, 1894, adhered to its former ruling 
requiring “actual inhabitancy” to be shown. | | 

Both Jabez B. and Caira M. Simpson have appealed to this Depart- 
ment. | 

Just why Mr. Simpson should feel personally agerieved by the action 
of your office is not very clear. His final proof appears to have been 
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approved, and he was given the rather questionable right to elect which 
of the two entries he would relinquish, on. the presumption that he was 
the husband of Caira M. Simpson. There was no. right denied to Be, 
_ and his appeal is hereby dismissed. 
It will be noticed that Caira M. Simpson stated that sii had one in | 
~ actual continued possession” of the lands since 1884.: The particular 
- point involved in this controversy is, whether this statement, admitting 
its truth, gives her the Deeperees right to ma any of the land under | 

either of the land laws. a 

As a condition precedent to this right, it. must be shown that the 
applicant is an “actual oecupant thereon.” , 

An occupant is one who has the actual use or possession of a thing 
(Bouvier). But the statute expressly requires thatthe occupancy shall 
be “thereon,” meaning actual inhabitancy or residence on the land 
before the privilege of the preference right can be given, and then it 
shall not cover more than one quarter section, including the TMD TOVE: 
ments, etc. This requirement was not met. 

‘Moreover, but one entry is allowed. I think it may be fairly inferred 
that Jabez B. and Caira M. Simpson are husband and wife, since they 
refuse when called on to deny that inference; and to allow both to 
make entries would be contrary to the intent and spirit of the statute. 

For the reasons: given, the decision appealed from is affirmed. (Fort 


Sanders,. ae LL.D. aa Piper v. State of Wyoming, 15 L. D., 93.) 


RAILROAD GRAN T—INDEMNITY SELECTION— SETTLEMENT RIGHT. . 
NORTHERN Pagmic Rk. BR. Co. v, Rae: 


An indemnity selection of land occupied by one who at such time had exhausted his 
rights under the settlement laws, is not defeated by the subsequent qualification 
of the occupant to ere a second homestead entry under the act of March 2, 
1889. 


| Secretary Smith to the Commissioner of the General tana Office, February 
(J.1.0.) 9° | «8, 1896. * (J. L. MeC.) 


I have considered the case of the Northern Pacifie Railroad Company 
v. J. W, Richards, involving the 8.4 of the NE. 4 and lots 1, 2, and 3, 


- of Sec. 13, T. 14 .N., R. 4 E., Walla Walla land aintrices Washington. 


‘The land is within the indemnity limits of the grant to the company 
named, and was selected by said company on December 17, 1883. On 
September 29, 1885, Richards applied to file pre-emption aeelaiaiors 
statement for the land; but his application was rejected because of said — 
prior selection by the wailkoad company. He appealed to your office, 
_ which directed a hearing. At the hearing the testimony taken showed 

that one Philip Cox occupied the land about the time of its selection 
by the company; but whether he abandoned it or perfected his entry 
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was not clearly shown. Thereupon your office, by letter of February | 


20, 1895, instructed the local officers to notify Richards that he would ° - 


| be allowed sixty days in which to furnish evidence as to the mets 
regarding Cox’s occupation of the land. 


Richards forwarded an affidavit executed by Cox, wich. was is by the -_ 


local officers and your office, held sufficient to show that the land was 
‘not subject to selection by the company on December 17, 1883.. From | 
said decision of your office (dated June 3, 1895), the company appealed. _ 
The substance of said affidavit was that on December 17, 1888 (the — 
date of the company’s selection), and for a considerable period prior and 
- subsequently to that date, Cox was residing upon and claiming said land ; 
that about 1866 he resided upon and claimed, for about a year, certain 
land in sections 6 and 7, T. 9 N., R. 38 W., Washington; but whether 
he made homestead entry of the land last described he seems uncer- | 
tain; also that he is a native-born citizen of the United States. 
_ The decision of your office (of June 3, 1895, supra,) states that the 
records show that said Cox, on March 21, 1865, made homestead entry 
of the BE. $of the sty 4 and SE. 4 of the NW. 4 of Sec. 6, and NE. + 
of the NW tof Sec... 7, ON, R. 38 W., Washington; but that er 


entry : was a eee relinquished by ae and for that reason ¢an- 


celled on March 28, 1867. 


Cox says: note whatever regarding his ave cous as a pre- 
emptor. 


AS Richards j is the assailant of the selection of record, the ue den is is 


~ upon him to show that such selection was invalid. 

Your office decision appealed from finds and holds, in sibstaneast that 
inasmuch as the second section of the act of March 2, 1889 (25 Stat., 
854), entitled Cox to make a second entry under the homestead law, he | 
was a “qualified claimant under the homestead laws ”; it therefore 


. holds the company’s selection for cancellation, with a view to the allow- | 


ance of Richards’ pre-emption application. 
I can not concur in this conclusion. 


It is a well established principle that the right acquired by a al indemnity selec- 


. tion is dependent upon the status ofthe land at the date of selection (Hastings and. 


Dakota Ry. Co. v,. St. Paul, a tc and Manitoba Ry. Co., 18 L. D., 535, and 
many other cases), 


- The land in controversy was on ecciaet 1s 1883, occupied by a 
person who at that date appears to have been disqualified to. enter the 
same, and the land was therefore then subject to selection. Having 
been selected, the subsequent act of March 2, 1889, restoring the right 
of persons who had previously made entry, ply gave them the right | 
to enter any portion of the public domain that might be tound subject. 
to entry at the date of application, but did not affect the status of 
lands to which the rights of other parties had previously attached: | 
The decision of your office is reversed, and the railroad company’s 
if selection will remain intact. 7 | . 
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; MINERAL-PATENT—ERRONEOUS SURVEY—SECOND PATENT. 
Unirep STATES v. RUMSEY ET AL. 


In case of @ mineral patent based upon an erroneous survey, a new patent can not 
issue without a proper application under a corrected survey; and if the patentee 
refuse to surrender the patent, so issued by mistake, and reconvey the land 
embraced therein, suit to recover title should be instituted by the government, 


Secretary Smith to the Gciitaietionaes of the General Land Office, February. 
(J. I. H.) | | 8, 1896, 7 » » (Patde-G,) 


- The Department is in receipt of your letter (““N”) of January 16, 
. 1896, in reference to the Little Nell lode, mineral entry No. 2505, Helena, 
“Montana, land district, patented to Israel P. Rumsey et ad, April 9, 

1892, 

_ It appears that the official survey of this lode claim fixed its loens i in 
sections 19 and 30, township 9 N., range 2 W., whereas subsequent 
examination shows this to have been. erroneous, and as a matter of fact. 
it is just one mile north and in sections 18 and 19: This mistake was 
nade, according to the réport of the deputy surveyor, because— 


The section corner of township line between township 2 and 3 west, set for corner: 
between sections 18 and 19, was incorrectly marked, having been marked to represent 
the position two miles north and fout miles sonth of the township line, which would 
indicate it to be the southwest corner of section 19. This corner was the one from 
which I determined the location of the claim above referred to, and accounts for the © 
improper or erroneous connection line returned in my official survey. 


By your office letters of August 10, 1894, November 19, 1894, and 
February 11, 1895, the patentees were fae to pcinengen their 


patent and reconvey to the United States, when, after correcting the 
field notes and plat, making proper notice by publication and posting, 


anew patent-correctly describing the claim would issue. No response 


seems to have been made to these démands by any one shown to have 
‘an interest in the property. I find in the files a letter from one A. 8. 
Hovey, in which reference is made to your office letter of August 10, 
1894, but there is nothing in the letter or the papers to show what, if 
any, ‘interest he has in the premises, or what right he has to represent 
the parties in interest. 

In this letter it is suggested that the owners are willing to surrender 
the patent upon assurance that the Department would issue another, 
correctly describing the claim. In response to this it is said in your 
said letter to this Department: “I doubt the propriety of this course, 
however, because of the fact that no notice has ever been. ge rven, of 
application for patent, correctly describing the claim.” : 

- There is no way in which the government can grant its patent: except 
“upon a compliance with the law by those seeking it. The locus of the 
‘Little Nell has never been correctly fixed. This is absolutely required, 
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| both to keep the records in your office in éerrect condition, and: to 
notify others whe may have adverse rights in the land. 

-] therefore concur in your conclusion that a new patent can not issue 
without a proper application under a corrected survey, and that if the 
owners will not surrender the patent and reconvey tothe United States _ 
the land described therein, a recommendation for suit to vacate the .— 
al should be made to the Department of Justice. — 

I would suggest, however, that. your office cause notice of this deci- 
sion to be served on the owners of the Little Nell, together with a 
demand to surrender the patent and reconvey to the United States the 
land described in the patent within a reasonable time. On their fail- 
ure or refusal so to do, you are directed to cause certified copies of 
such papers as are required to be made, and transmit the same to the 
Department for the purpose of laying the same before the Honorable 
Attorney- General of the United States, with a recommendation. for 
suit to vacate the patent because issued through mistake. — 


OKLAHOMA TOWN LOTS ~SEPAR ATE INT HY tESTSs. 


Woopson BY AL. 2. ie; OHNSON Et AL. 
‘Townsite trustees should not execute deeds for fractional parts of a town lot, but for — 


the protection of separate interests therein may, on joint application, deed to the 
‘several parties j ornty the entire lot according o to their POSUrCHYS holdings. 


Secretary Smith to the Commissioner of the General Land ees Hebrian yo 
| ern) | «8, 1896. _a 4 (P.dI.C.) 


The jand inxeived in this appeal is lots oue and two, block eight, 

Tighon, now Kingfisher, Oklahoma Territory. 
- he record before me shows that the municipal Sather ities of Lisbon 
aaaned certificates of lot ownership August 28, 1889, to J.T, O'Donnell 
for lot 1, and to O. L. Seebolt for lot 2, both in block 8, of said town. 
- hese certificates ate to the effect that the claimants are “entitled to — 
the right of ownership and possession” of the lots, “subject, however, 
‘to all future acts of Congress,” and the mayor and counsel guarantee 
unto their “heirs and assigns quiet and peaceable possession of said _ 
property.” 

Ou August 24, 1889, Seebolt, by a ait elaim deed convey ed, for the 
~ expressed eae ation of $2 00, lot 2 to Lucy R. Scott, and on Septem- 
ber 27, folowing O'Donnell, for the same Ponsidoraniat) Eeanisrere ed to 
her lot 1, | 
— On March 15, 1890, Scott and. husband Samenea to Ee K, Woodson, 
for the expressed. consideration: of $450, fifty feet off the “west or rear 
portion of” said lots, “making a piece of ground fifty by fifty feet 
square,” and on March 18, following conveyed for the expressed con- 
sideration of $50; to M. C. Brownlee “ten by fifty feet off of that por- 
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‘tion of lots one and two in block eight lying east of. the portion of said 
lots conveyed to J. K. Woodson.” . | 

On September 6, 1890, Lucy RB. Scott made application for deed ‘ be to 
boar d No, three of townsite trustees” for the whole of said lots. | 

On September 8, 1890, William G. and Alexander C. Johnson made 
@ similar sopliceioe for the same lots, alleging that they were the first 
and only legal claimants therefor, having settled thereon April 28, 1889, 
and commenced improvements. On September 10, following John H. 
Burnett also made a similar application for the same lots, making sub- 
stantially the same allegatious. 

A hearing seems to have been had behweon the Johnsons and Bure 7 
and Scott, but after the testimony had been taken, a compromise was. 
effected between them, and a quit claim deed, dated February 4, 1891, 
is exhibited by which Scott and husband transferred for the expr oneed 
consideration of $1,000, and the grantees assuming the indebtedness. 
against the improvements, to H. G. Johnson and John H. Burnett said 
lots, including all improvements thereon. On the following day, Feb- 
ruary 5, Brownlee and Woodson filed separate affidavits, in which they 
set forth their purchase of a part of the lots as detailed above, their 
permanent improvements thereon, their continuous occupancy thereof, 
and the further fact that each had relied on Scott procuring the govern- | 
ment title to said lots, they each paying their proportion of the expense 
attending this; that now, in fraud of their rights, Scott has transferred 
all of said lots to Johnson and Burnett. They protest against the 
issuance of patent to them, and each makes application to purchase 
that part of the lots deeded to each by Scott. On the same day A. C. 
Johnsi.n quit-claimed to W. G. Johnson and Burnett all his-right to. 
_ the lots. | 
~ As a result of the hearing the townsite board decided in favor of the 
protestants, and awarded to them the portions of the lots transferred 
“by Scott. On appeal, your office, by letter of April 9, 1894, affirmed 
their action, whereupon the defendants prosecute this ‘appeal, assign- 
_ Ing error both of fact and law, | 

From an examination of the testimony I am satisfied that your office 
decision fairly and sufficiently states the facts, and I concur therein. 

It may be necessary, however, to refer to the main features in con- 
troversy, as the question involved is a new one. The certificates of 
ownership to Seebolt and O’Donnell were issued. August 28, 1889, and 
in August and® September of the same year they conveyed to. Scott. 
On March 15, 1890, Scott conveyed to Woodson. It is shown that 
‘early in the summer of 1889, May or June,” she erected a house on | 
that portion of the lot costing from $700 to $1,000, and had been in pos- 
session of the same. The conveyance to Brownlee by Scott was March 
18, 1890, for the ten foot strip upon which Brownlee had a two story 
house ten by twenty-five feet, costing $350 to $400, which was also 
built in the summer of 1889. So far asthe record discloses there seems _ 
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to have been no controver SY meiweo these parties, and that they ‘hus 
amicably adjusted their several rights to the lots. It was not until the 
advent of the subsequent grantees of Scott, under a deed conveying 
the lots as an entirety, together with all improvements thereon, that 
Brownlee and Woodson had any apprehension of their title. Under the 
circumstances they were fully justified, in my opinion, in moving to 
protect their rights, and from the testimony it is clear that they are 
entitled to their proportion of the lots involved. , 
' A difficulty arises, however, as to the method by which they. can 
secure title to fractional portions of these lots. It has been recently 
decided by the Department in J. F. McGrath et al. (20 L. D., 542), that 


the execution of deeds (by the trustees) to fractional parts of surveyed and num- | 
bered lots, or to lots described by metes and bounds, which did not conform to 
the survey, would be unauthorized, and soon result in interminable confusion and 
mischief. 
_ This expression of opinion as to the right of the trustees to convey 
fractional parts of lots would seem to be conclusive, and to require the — 
trustees to give deeds by what may be termed, for the purposes of this 
_ discussion, the legal subdivisions; that is, for lots as an entirety. | 
In view of this authority the decisions below, holding that deeds — 
shall i issue to each party for the portion found to belong to each, must — 
be modified. It seems to me, however, that there can be no objection | 
to requiring the parties hereto to make a joint application for deed, and 


that the trustees may make a deed to them jointly for said lots. This — - 


method would enable the parties, if they cannot amicably settle their 
proportionate rights to the land, to g0 into the local courts and have | 
it properly adjusted. | 
_ The order will therefore be that the parties hereto, Josephine K. 
Woodson, Mary ©. Brownlee, William G. Johnson, and John H. Bur- 
nett, shall, within sixty days from receipt of notice of this decision, 
. make joint application for deed to lots 1 and 2, block 8, Kingfisher, 
Oklahoma, each paying for the land according to their holdiviee under 
this judgment; that is, Woodson fifty by fifty feet, Brownlee ten by 
fifty” feet, and Johnson and Burnett the remainder of said lots, and 
the trustees shall make one deed to the parties, describing the land 
and conveying to the parties according to their respective holdings. 
Your office judgment is therefore thus modified. 
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PRIVATE LAND CLAIM—SURVEY—DECREE OF CONFIRMATION. 
MARTINEZ BT AL, v. THE UNITED STATES. 

The instructions for the survey of a confirmed private claim must. follow in terms 

the decree of confirmation. The Department may determine on appeal whether 


such instructions are in conformity with the decree, but it can not review the 
action of the court in the matter of fixing the boundaries of said claim. 


- Seor etary Smith to the Commissioner of the General Land Office, February 
(J.0H) | | 8, 1896. 2% (W. M. B.) 


Julian A. Martinez, eé al. appeal from your office decision of June 
7, 1894, and that of July 19, 1894, reaffirming said former decision in 
the case of said plaintiffs ae The United States, wherein your said 
office, for reasons therein contained, refused to approve supplemental 
| special instructions issued by the surveyor-general under contract. 

No. 280, dated April 26, 1894, awarded to United States deputy sur-— 
veyor Sherrard Coleman for the survey of the Arroyo Hondo land 
grant (reported No. -159, office docket United States court of private 
land claims, No. 5) situate in Taos County, Territory of New Mexico, as 
confirmed by decree of said court, sitting at Santa Fe, in and for said 
Territory. / 

The contracting dena surveyor Raving reper ted to the surveyor- 
general, after an examination in the field as to the true locus of the 
- boundary calls of this grant as given in the original instructions for 
the survey thereof, that it was impossible to make a survey of the | 
granted land under said instructions, asked that supplemental special - 
instruction be given in order that the said survey might be properly 
and correctly executed. 

Upon drafting and submitting, by the sureeyon voici. to. your - 
office, for approval, such instructions, your said office declined to 
approve the same, holding in referred to office decision of June 7, 1894— 
embodied i in letter of same date to the surveyor-general—that: _ 

A | Se a a ed clearly evident that the power to issue supplemental special 

instructions to deputy Coleman directing him to execute the survey of the Arroyo 
Hondo grant i in any manner which is not in strict compliance with the deeree of con- 
- firmation describing the boundaries of said grant does not'lie with you or this office; 
consequently the supplemental special instructions issued by you to deputy Coleman, 
wherein he is directed in fact to execute said survey in direct contravention of the 
terms of the decree of confirmation, cannot be legally approved. 
. Itis also apparent, from the forme of the act (March 3, 1891, 26 Stat. 358, section 10). 
referred to, that although the boundaries of the Arroyo Hondo claim are found to be 
erroneously described in the decree of confirmation, the power to correct said errors 
of description lies wholly with the court wher ein the decision was rendered, 

Plaintiffs assign as errors of your office in disapproving the said 
Supplemental special instructions by the eee general to Pee, 
Surveyor Coleman, as follows, to wit: | 

I. Because the said supplemental instructions were correct and described ‘ie 
boundaries of the said grant as given and set out in the decree of confirmation of 
the said grant. ; 
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II. Because the poaudanes of the said erant as assoned and set aud in the decree : 
of confirmation were correct, and in exact compliance. with the boundaries and calls 
given in the original expediente of the grant. 

_ III. Because the said supplemental special fnemeustions should have been ap-_ 
proved, and the survey made in accordance therewith so that persons wishing to. 
make objection might have done so, and then. the plaintiffs would have had the 
opportunity to answer any objections before the court, as provided for by the act of 7 
Cougress wonder which the court approved the erant,. 

IV. Because the Honorable Commissioner held that the original actal instruc- 
tions described the boundaries of the grant as they appear in the decree of confirma- 
tion, whereas they are incorrect, because they do not describe the boundaries as 
they are in the decree. | 

Y. Because the United States court of private land claims fied and designated | 
the boundaries in the decree after full hearing of the case and testimony, and the 
Commissioner of the General Land Office has no power or authority to change the. 
same atter final decree of confirmation, as in this case. = 


The primal question which presents itself for con siderationis: whether 
the referred to supplemental special instructions fail—“in any man- 
ner”—to conform to, or are “not in strict compliance with the decree of 
confirmation describing the boundaries of said grant”, and wherein, 
if in any manner, the original special instructions approved by a 
office are in non-conformity therewith. 

To reach that end it will be necessary at this place to set out fie 
material or that portion of said decree respecting the houndaries, or 
more properly speaking the boundary calls, of the gre ant, which is In- 
words folowimg: 


That the title and sina of said nontplatnante aud the other heirs, descendants and 
‘successors in interest and title to the original grantee Nerio Sisneros and the forty- 
four families with him in and to the following tract of land namely—a tract of land 
in said county of Taos bounded on the north by the Jand mark of the settler Pablo | 
— Cordova, and. on the south by the mouth of cation of the Arroyo Hondo and the land — 
mark of Pablo Lucero, aud on the east by the ridge of the mountain, and on the ~ 
west with the brow of Arroyo Hondo, consisting of twenty-four thousand LCres, be 
- and the same is hereby established and confirmed in them, their mele successors and 
assigns forever. | 3 : 


- The surveyor-general in his letter to Deputy’ Coleman, under date of 
May 25, 1894, embodying supplemental special instructions for survey | 
of the erat in question, states: 


| ‘Tt now appears from. your communication. dated May 22, 1894 (a copy of which i is 
hereto attached), that from a personal examination in the field, and from testimony 
submitted to you in relation to the boundary calls of said grant, that you find it im- 
possible to make a survey of the same according to the special (original) instructions 
issued on March 26, 1804, and you aoe for new instructions. for the survey of said 
~ grant. 
In ‘view of the fact that you do not find the boundary calls of said grant located 
- as they were supposed to exist iu the field at the time that the special (original) 
instructions of March 26, 1894 were issued for the survey of said grant, I therefore 
issue the following supplemental special instructions for your guidance in the execu- 
tion of the survey of said grant, to wit: 
Tt appears from your said communication and: from the statement of boundaries, 
that the north pomngsty, of this grant should be established through the “land mark . 
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of the eaiiee Pablo Cordova” ; that the south boundary Should i established at the 
mouth of the “ Cation of the Arroyo Hondo”, and through the “land mark of Pablo . 
Lucero”; that the east boundary should be astublianed along the “ridge of the moun- 
tain ;” anal that the west boundary should be established along the “brow of the 
AXroyo Hondo.” 

' You are therefore instructed i in the execution of this survey to proceed to the “brow 
of the Arroyo Hondo” which is the west boundary call of said grant, and at a 
point on the south side of said arroyo you will establish the beginning and 8. W. 
corner of the survey of said tract as directed in the mannal of surveying Istruc- 
tions of 1890; thence in an easterly direction to the “land mark of Pablo Lucero”; 
thence in an easterly direction to a point in the ‘‘mouth of the Caiion of the Arroyo 
Hondo” on the south side thereof; thence in an easterly direction. to the ‘‘ridge of 
the mountain”, which is designated in the decree of approval and confirmation as 
the east boundary call of said grant, at which point you will establish the &.E. 
corner of said tract; thence in a northerly direction, following the “‘ridge of the 
mountain” to a point on a line in an easterly and westerly direction through the 
‘Jand mark of Pablo Cordova”, at which point you will establish the N.E. corner 
of said tract; thence in a westerly direction to the “land mark of Pablo Cordova”: 
thence in a westerly direction to the brow of the Arroyo Hondo, at which point 
you will establish the N. W. corner of said tract; thence in a southerly direction 
along the ‘“‘brow of the Arroyo Hondo” to the place of beginning. 


~The decree of confirmation named five well known and definitely. 
ascertained land marks, or boundary calls, of this grant, and desig- 
nated no more, doubtless, for the reason that a greater number were | 
‘not.known to exist, or mentioned in the grant. Be that as it may, but 
still while it is true that the original special instructions, approved by 
your office for the survey of the grant, (Lescribed these said land marks, 
or boundary ealls precisely as they are described in the decree of the 
court, yet a very material and serious error was made in those instruc- 
tions in fixing or locating the situs of the boundary call selected as the 
beginning or starting point in the proposed survey, us follows, to-wit: 
- You (deputy surveyor) are therefore instructed in the execution of this survey, 
to proceed to ‘‘the mouth of caion of the Arroyo Hondo,” which is one of the 
boundary calls, and which evidently means the mouth of the Arroyo Hondo, where. 
_the-same empties into the Rio Grande del Norte, at which point you will establish 


the beginning of the survey of said tract by setting and marking ae beginning and 
S. W. corner of said survey, 


The court in its decree did not un ree to give the relative locations 
of the boundary calls, and forthe original instructions. to locate the 
boundary call, designed as the starting point in the survey, some wiles 
distant east, from. the real situs constituted an error sufficiently grave 
to render the survey made in accordance therewith defective and inac- 
curate, and which would necessarily cause the survey to embrace land 
not intended to go to the grantees. With respect to the locus of said 
boundary call appellants state that: | 

The im pression ‘has existed with some,.and no:doubt aia with the serveyor-general — 


when he gave his original special instructions, that the boundary call “the mouth 
of the cajion of the Arroyo Hondo” meant the junction of the Arroyo Hondo and the 


Rio Grande; this i is an error as it (the point of confluence of the two above named | | 


streams) i is Some seven miles west from the point given AS s one (Pablo Lucero) of the | 
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south boundary calls in the decree; and which h appeared i in evidence when the grant 

was .confirmed. 

By reference to the sketch nap, or diagram, of. the granted lands— 
hereto attached and marked exhibit ““A”—it will be observed that “the 
mouth of the. Caiion of the Arroyo Hondo” is situate upon the land 
included in the grant as confirmed by the court at a point indicated by | 
the letter “B”, being several miles distant. east—instead of west—of 

_ the other south boundary call described as Pablo Lucero, the relative 

position of which to the other south boundary call is indicated by the 

letter “OC” upon the sketch map. | 

Notwithstanding the fact that the relative locations of the tive 
boundary calls—the one to the other—does not appear in the decree of — 
confirmation, still it is clear that the boundary call “the mouth of 
cation of the Arroyo Hondo”, is not at the point of confluence of the © 
_ Arroyo Hondo aud the Rio Grande del Norte, but is at the point 
where the Arroyo Hondo comes out of the mountain at the western 
terminus or extremity of the cation, and necessarily is where the said — 
cafion ends and coincidentally terminates with the mountan, or the 
spur or foot bill thereof, 

The court designated “the brow of the Arroyo Hondo”, which evi- 
dently means the brow of the Arroyo Hondo. hill, as the western | 
boundary cail, and consequently the Rio Grande cannot be the western — 
boundary of the grant, as seems to have been at first supposed by the 
— Surveyor- general as would appear from his original special instructions, 
since a portion of the Cafion de los Mestenos lay between the western 
boundary of the grant in question aud the said river. 

It appears that your office did not only refuse to sanction the execu- 
tion of this survey under the supplemental instructions for the reason 
stated, but for the further reason of alleged error on the part of the 
court in describing the boundary calls of the grant, as evidenced by 
_ your office decision in the following words: 


~ There appears to be no doubt that the boundaries of the grant as descuied’ in the 
detrev, are erroneous and that the deputy cannot execute the survey of the grant 
under his instructions by reason of existing errors in the description of said bouud- | 
aries, 

It ‘is also Sacuecnt: Bor the terms of the act (March 3, 1891, ) referred to, that 
although the boundaries of the Arroyo Hondo claim are found to be erroneously | 
- described in the decree of confirmation, the power to correct said errors of descrip- 
tion lies wholly with the court wherein the decision was rendered. | 

- You are therefore instructe | to notify Deputy Coleman to suspend further opera- 
tions in the survey of the Arroyo Hondo grant under the special instructions orig- 
inally issued to him under contract No. 280 ; and you will also notify the U.S. court 
of private land claims of the inability of the contracting deputy to execute said 
survey by reason of the erroneous description of the boundaries of said grant, as 
embodied in the decree of confirmation. 


It is. competent for your office to Sciuiine srhetner the aneetal 


instruction issued for the survey of a land grant confirmed by the court 
of ‘private land claims are in conformity with the 2 decree of the court, 
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but your said office can no more review the action of that court for the — 
purpose of declaring the same erroneous in eeny par ticular, than it can 
correct any: supposed error therein. . 

‘There seems to be considerable controver sy over the eset von 
of the grantas fixed by the cowt, and it further appears from the record 
that the court was petitioned to reconsider its former action and change > 
its finding—reached after two hearings had in the case—with respect 
to the location and description of this boundary call of the grant. | 

The record shows that at the April 1894 term, of the court wherein 
a final decision was rendered in the case—more than a year prior 
thereto—a motion, based upon allegations of error in the decree of con- 
firmation relative to erroneous description of said boundary call, was 
made to set aside the said decree, and to reopen the case for the pur- 
pose of correcting the stated error, which motion was overruled after 
being fully argued on both sides, and all objections to the decree havy- 
ing been’ fully copsicere by the court, ‘without cisputnanee: of its 
previous action. 

By reference to gieétat map, exhibit AP it will i seen that the 
land mark “Pablo Cordova’’—the north powdery call of the grant— 
is indicated thereon by the letter “A”; the land mark “the mouth of the 
Arroyo Hondo caiion—one of the south boundary calls—by the letter 
“B”; the land mark “ Pablo Lucero ”—the other south boundary call— 
by the letter “C”; the ridge of the mountain”—the east boundary 
ceall—by the letter “Dp”; and the “brow of the Arroyo ne %—the — 
west boundary call—by the letter “BE”, o 

‘Now the locus of the said boundary calls, in each paeieulae instance, 
a8 given or fixed in the original special instructions, was notin con- 
formity with, or rather do not correspond to, the lecus of said boundary 
calls as they were found to exist and located by the deputy surveyor 
from testimony taken in the field, and as-the real situs thereof has 
herein been shown; but the supplemental special instructions are found 
to be in strict conformity therewith, and no way in contravention 
thereof, so far as I am able.to understand the matter, and should have 
been approved. | 

Your office, as is shown by the record, was not advised at the time 
of its decision of June 7, 1894, that the attention of the court had 
already been called to the alleged errors which your office directed 
Should be done, and that the court had considered the errors assigned 
and refusing to recede from its former action in such particular, reaf- 
firmed its final or former decision, but your said office was informed as 
will appear from the evidence furnished by exhibit hereto attached 
marked “D” of the action of the court in the matter prior to your 
office decision of July 19, 1894, reaffirming its former decision. 

This Department may,.upon appeal to it, determine the question. as 
to whether any specified instructions quened for the survey of a land 
- grant confirmed by the court of private land claims are or are not in 
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conformity with the decree of conlnacen, as has herein been. ‘ieiie 
but it. cannot review the action of that court.for the purpose of pro- 
nouncing the decree of said court erroneous in matters over which it | 
has sole jurisdiction. | 
- Upon the execution of the survey ane: eonisidotitiot the court is 
authorized under provision contained in paragraphs two and three of 
— section ten of the act of March 3, 1891, to consider and pass upon such 
objections as may be made to the survey, with power to correct any 
error that may appear therein as the result of any mistake of the court: 
in locating and describing the boundary calls of the grant. It may 
sometimes happen, such a thing is possible, that the execution and 
return of the survey of a grant confirmed by the court, would furnish 
valuable evidences with respect to the boundary eails thereof which 
-was-not otherwise accessible to or obtainable by the court, in the light 
of which it could shape and govern its action in the final adjustment , 
of such grant. — 
In view of the facts as they appear oft record and abow e related, and 
_ the views herein expressed, I can reach no other conclusion than that 
‘the only alternative left your office, under the circumstances of the 
case, is to direct a survey to be made, at the earliest practicable mo- 
ment, of this grant under the supplemental special instructions here- 
tofore issued by the surveyor-geueral, or such special instructions as 
_ mnay be deemed advisable, provided they are in conformity with and 
not in contravention of the decree of confirmation, and it 1s so ordered. 
The decisions of your office above referred to are hereby reversed. 


HOMESTEAD ENTRY—PRELIMINARY AFFIDAVIT. 
THOMPSON ET ae v. GREGORY. 


The validity of an entey is not. affected by the fact that the preliminary affidavit is 
executed before the land is formally declared open to entry, where, prior thereto, 
_ the land in question was restored to the public domain by au act of Congress. 7 


Seoretary Smith to the Commissioner of the Gina Land Office, Fob UEary y 
(J. 1. AL) 7 | Oe tod, _ | (BP. W. ©.) 


I have considered the appeals filed on behalf of Fr. P. Thompson and 
Lars J. Klippen from your office decisions of March 13th and April 
26th, 1895, denying their applications to contest the homestead entry 
of James I’. Gregory, made February 23, 1891, covering the S. $ of the 
SE. 4 and S. 4 of SW. 4, Sec. OTT. 49 N., R. 10 W., Ashland land 
‘aisttict: Wisconsin. 

This land is a part of that appertaining to fhe erant for the uncon: . 
structed portion of the Wisconsin Central Railroad, which was forfeited. 
and restored to the public domain by the act of Daneress ee 
Ventenner 29, 1890 oe Stat., 496). 
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Under orders issued by your office, a published mince of the resto- — 
: ration was given, and entries were not accepted until February 23, 1891. 

Ou that day Gregory made homestead -entry as before stated. : 

Same day Klippen tendered homestead eutry for part of the land ~ 
included in Gregory’s entry, alleging settlement thereon in May, 1890. 
This application was rejected for conflict with the entry by Gregory, 
and Klippen then filed a contest against Gregory’s entry, alleging prior 
settlement, residence and improvements, and claiming a preferred right | 
of eutry aden the second section of the forfeiture act. 3 

Thompson on February 23, 1891, also applied to make entry of the 
land covered by Gregory’s entry, which application was rejected for 
conflict, and on March 19th following he also filed a contest oe : 
Gregory’s entry, alleging prior settlement. | 

Hearing was duly held upon these contests, and upon the record — 
made the local officers recommended that they be dismissed. 

Your office decision upon said contests sustained the: recommenda- ~ 
tion of the local officers, and cs and Klippen appealed to this 
Department. 

‘Said appeals were considered in departmental decision of May Al, 
1894 (not reported), in which it was held that neither Thompson nor 
Klippen gained any rights superior to Gregory under their settlements 
and residence as alleged. 

A. motion was filed on behalf of Klippen for a review of said decision, 
but said motion was denied December 26, 1894. 7 

From the record now before me it appears that on September 1, 1894, 
Thompson filed a second contest against Gregory’s entry, alleging 


{, Thatsaid homestead entry is illegal for the reason that it is not founded upon:a 
good and sufficient homestead affidavit, but upon an affidavit executed February 21, 
1891, whereas the land described did not become aUDeCe to entry until February 23, 
1891, 

2, That said homestead entry was fraudulently allowed by ‘tie then register and 
receiver of the U.S. Land Office, acting in collusion with one Arthur Osborne, the 
business partner of said receiver. . 

3. That the said Gregory has since the allowance of his said homestead entry 
wholly failed to reside upon and cultivate the land embraced therein, and has for 
more than six months prior hereto failed to reside upon said land. 


On January 8 8, 1895, Klippen also filed a second contest against 
Gregory’ s entry, alleging— , 


That he has kuown said land since May 10th, 1890; that he has been on said land 
- Inaking the same his home ever since May 10th, 1890, ae often inspected each of its - 
legal subdivisions, and personally knows that neither the homestead claimant, James - 
T. Gregory, nor any other person has a legal residence, or settlement, on said tract, 
except himself. And affiant further says on personal knowledge, that the sworn 
- statements of said James T. Gregory and his witnesses at his said final proof, as to ~ 
residence or settlement of said James T. Gregory, on said tract of land at any time, 
since May 10th, 1890, are in all essential pepe false and ae and said final 
proof is fraudulent. | : | 
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These applications to contest were considered in | your oilice letter of | 
March 13, 1895, and denied. 

In eavine that filed by Thompson, it. was nerd that the first Sona 
of contest; viz., that attacking the validity of Gregory’s homestead 
affidavit, will not be investigated because in departmental decision of 
December 26, 1894, denying a motion. tiled for the review of depart- 
mental decision in the case.of La Chapelle v. Ross, the same question 
was considered and similar SAY LY, to that made by Gregory was held 
to be good. a i 

In the decision referred. to, item was not reported, it was held on 
the authority of the decision in the case of McKernan +. Baily (17 
L. D., 494), that land having a like status to that here involved, was 
restored to the public domain by the passage of the act of September 
29, 1890 (supra), and that any affidavit executed sey to that 
date must be held to be valid. | 

The land was therefore held. not to be in the same condition as that 
involved in the case of Smith v. Malone (18 L. D. , 482), and for that 
reason the ruling made in the last named case was held not to apply. 
To this extent your office decision is affirmed. _ 7 

The reason assigned for denying the application upon the second and 
third grounds, is that— 


Thompsou’s allegations are corroborated upon weil knowledge as to the charge 
relative to the entryman’s homestead affidavit, and upon information and belief as 
to the other charges. . . . . The allegations in Thompson’s contest affidavit 
based upon information and belief, are not sufficiently alleged to warrant an investi- 7 
gation. Patterson v. Massey (16 L. D., 391). | 


‘The corroborating affidavit accompanyin g Thompsou’s affidavit. of 
contest is as follows: 3 

| Personally appeared before me Alden R. Batson: and John OReilly, who being duly 
sworn depose and say, each for himself, that he has read the foregoing affidavit of 
Frank P, Thompson, that he is well acquainted with the facts therein stated, with 
respect to the date of the execution of said James T. Gre gory’s homestead affidavit, 
and with respect to his failure to reside upon the land claimed by him as a home- 
stead, and know them to be true; and that as to these averments made upon informa- 
tion and belief concerning the Soluce oa between R. C. Heydlauft and Ar thur Osborne 
they are true to the best of his information and belief. | 7 


It will thus be seen that the charge of abandonment was auly cor- 
roborated. 

After this contest tad been filed Gregory offered sor sania the 
acceptance of which Thompson protested and asked. for a hearing upon | 
his contest filed in September, 1894. . | 

This was forwarded.to your office, together with the contest. affidavit, 
without action, the local officers believing it was questionable whether 
the receiver was qualified to take action in the matter, inasmuch as 
the defendant is one of the receiver's official bondsmen. | 

Your office letter “A” of January 9, 1895, advised the local officers 
that the receiver was not disqualified, and instead of retur g the 
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-affidavit of contest for proper action it was considered. by your office in | 
| connection with ‘a oo Bppeiealion made by Thompson to enter this 
land. 
It is clear that the case between these parties before éonsidered by 
this Department in nowise involved Gregory’s compliance with law. 
_ In the affidavit filed by Thompson in September, 1894, it is charged 
that Gregory had wholly failed to reside upon and cultivate the Jand, | 
-and had, for more than six months prior thereto, failed to reside thereon, _ 
and in the affidavit filed by Klippen, it is further charged a mreeorys 
‘final proof is false, untrue and fraudulent. 
The affidavit of contest filed by Thompson on September 1, 1894, 
seems to contain. a sufficient charge of abandonment to warrant the 
ordering of ahearing thereon, and your office decision denying the same 
is reversed, and the papers herewith returned, and you will instruct the 
local officers to issue notice under Thompson’s contest upon the charge 
-of abandonment and proceed with the same:as in other cases made and 
provided. Action upon the charges contained in the affidavit filed by 
‘Klippen will be suspended to await the result of Thompson’s contest. 


- PRACTICE—RULE TO SHOW CAUSE—BURDEN OF PROOF—COSTS. 
‘WEBB tv, DAVIS. 


” amare. an intervening entryman is Sailsay upon-to show cause why his entry should 
not be canceled, and the right of a prior adverse claimant under a homestead 
declaratory statement recognized, the burden of proof is upon said entryman, — 
and the costs in such proceeding should be taxed 3 in accordance with rule 55 of 
practice. 


Seeretary Smith to the Ooniong: of the General Land ie: February 
(J. I. H.) 7 | 8, 1896. (CG. J. W.) 


October 11, 1893, J eremial Webb filed homestead. became state- 
‘ment No. 128 for NW 1 of Sec. 31, T.20N.,R.3 W.,1.M. 

October 25, 1893, J ona I’, Davis made homestead entry No. 2855 for 
the same inne 
_ November 6, 1893, Robert J. Webb applied to make a homestead 
_. entry under his said filing No. 128. His application was accompanied 

_ by the usual affidavits and one in addition thereto in which he explained | 

the apparent difference in the name in which the filmg was made, and © 
the one in which the application was made, and reas nn: mney 
Ineant the same person. 

On January 8, 1894, the register issued notice to Davis requiring him 
to appear and stow cause why his entry should not be canceled, and 
that of Webb be allowed. At the time designated the parties. appeared 
and Davis on his motion, was made a party defendant. 
- Webb submitted testimony on the subject of his settlement on, and 
improvement of, the land, on the first day, and closed. 
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On the following day he. was required before the case proceeded: to 
deposit fifteen dollars to defray the costs of taking farther testimony. 


Webb declared himself unable to make the deposit at that time, where-_ 


upou Davis moved the dismission of the case for want of ‘prosecution, 
which motion was sustained. Webb appealed, and on Ss 20, 
1894, your office affirmed said decision. | | 

On November 1, 1894, Webb appealed from your office Aeakion 
alleging error in holding that he was a party plaintiff and bound for 
the costs of Davis’ testimony, and in holding that he (Webb) had not 
shown that he was the same person who made the soldier’s declaratory 
statement, 

The affidavit of Webb explanatory of the apparent Wiseman in - 
the names in which the filing, and the application to enter were made, 
shows that Webb, who makes this application, is the soldier and iden- . 
tical person who filled the declaratory statement. This afiidavit is 
prima facte true; completes the record, and entitled Webb to make 
entry unless Davis contests the truth of his showing. Davis was called 
upon: to show cause why his. entry should not be canceled and Webb 
allowed. to transmute his filing to a homestead entry. The burden was — 
upon Davis to show some fact which would defeat Webb’s right to . 
enter, and he would necessarily occupy the position of a plaintiff in 
making such showing. It was error to require Webb to deposit: money 
to pay for taking further testimony, especially when he was not offer- | 
_ ing or asking for further testimony. Ifthe hearing had proceeded, the 
costs of farther testimony should. have been taxed in accordance with — 
tule No. 55 of practice. The record as it stands makes a prima facie 
case in favor of Webb, which requires the cancellation of Davis’ home- 
stead entry, and that Webb be allowed to make entry, unless Davis 
shows affirmatively some lawful reason why he should not be so allowed. 

Your office decision is reversed and the case remanded for further 
hearing, and Davis is allowed thirty days from notice of this decision 
within which to introduce testimony if he desires to do so at his own 
cost, and failing to do so, his entry will ‘he. canceled and Webb’s appl | 
cation allowed. : 


HOMESTEAD ENTRY-—PRELIMINARY AFF TDA VIT-—EQUITABLE ACTION. 
|  MIcHAEL LEAHY.» 


The preliminary affidavit (form 4—102 b) should be executed within the district 
in which the land is situated; but where not so made, an entry may be equitably 
confirmed for the benefit of a purchaser whose good faith is apparent. 


Secretary Smith to the Commissioner of the General Land Office, February 
(J. I. H.) ; | 8, 1896, oe (CO. W. BP.) 


The land involved herein i is the 8.4 of the NE. 4, the NW: 4 of the | 
WE. 4, and. the NE. 4 of the NW.4 of section 17, T. 28 N., R. 27 a 
Waterville land district, Washington. - 
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| It appears that, by. your office letter, dated June 20, 1894, the pre- 
emption cash entry, No. 475, made on January .21, 1893, by Michael 


~ ‘Leahy for said land, was suspended, and pr liminary affidavit (form. 4— 


102 b) required, aaa that on July 14, 1894, the local officers tr ansmitted | 
the affidavit of Dennis J. Leahy to the effect that he had purchased the 
| claim of Michael Leahy, who had left the country, and was now resid- 
ing in Kilrain, Province of Quebec, Canada. - In his affidavit itis stated 
‘that he had known Michael Leahy for twenty-seven years past, and 


_. Anew that, previous to making proof, he had not filed for or entered 


upon, any tract which, with that covered by his pre-emption entry, 
would make more than three hundred and twenty acres, and he asks 
that his affidavit, thus presented, may be accepted as a culpliance with 
the Tequineraents of your office. 

By your office letter of Aug ust 14, 1894, you refused to accept the 

affidavit of Dennis J. Leahy in these qorde: — 
You are advised that the affidavit in question cannot be subscribed to arr 
_ of the Iand district in which the land is situated (William K. Short, 18 L. D., 232), 
nor does authority exist for accepting such, made by a party other than the claimant 
himself. 

Therefore you are directed to notify the claimant that ie is hereby allowed sixty . 
days within which to furnish the affidavit taken in the Waterville district. In 
default of compliance herewith the entry will be cancelled. 

Michael and Dennis J. Leahy appealed to the Department, amd with . 
their appeal filed an affidavit (form 4—102 b) executed by Michael Leahy - 
before a notary public at the village of Huntingdon in the county of. 
Huntingdon, in the province of Quebec and the Dominion of Canada. 

‘his affidavit can not be received because made outside of the land | 

district in which the land is situated (William K. Short, supra); but in — 

the absence of any adverse claim, if the proof of the purchase and of 
the good faith of the purchaser be caheEcioey: I think the entry should 7 
be referred to the board of equitable adjudication (Charles Lehman, | 
8 iL. D., 486), 
~The decision of your office is modified accordingly. 


OKLAHOMA TOWN LOTS—EVIDENCE OF OCCUPANCY. 


Jomun C, ROWLAND. 


A duly verified and recorded application for the registration of a town lot elitr 
wherein occupancy and improvement are alleged, constitutes such ‘paper evi- 
dence” of occupancy as the statute contemplates, and may be acrenvet for such 
- purpose, in the absence of any adverse claim or protest. 


Secretary Smith to the Commissioner of the General Land Office, ran 
(J. I. H.) 8, 1896. (EE. WwW.) 
On the 8th of November, 1893, John ©. Rowland, above named, 


_- applied for deed to lot 11, of block 20, in Enid, Oklahoma. His appli- 


cation was rejected by the trustees, one of them dissenting in his favor, 
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and ie appealed to the Commissioner. On fhe 16th of iv anbee 
1894, the Commissioner affirmed the decision of the trustees, and the 
applicant appealed to the Seer etary. | 


‘The record: shows that on the 19th of Septeniber, 1893, J.N. Turner 


filed with the recorder of deeds for the county a verified application 
_ for registration of claim to the lot, and that the same was recorded. - 
In this application Turner alleged that he made settlement on the lot 
on the 16th of September, 1893, which was the opening day of that 
part of the Territory; that he hed? made good and substantial improve- 
ments on the lot, and pestded on it continnously since mene ol 
ment. 
The townsite entry was eanedé on the 11th of October, 1893. 
Sixteen days later, the 27th of October, 1893, Turner assigned his 
right to the lot. to Newton Burwell, and ‘on the 8th of November, 1893, 
~ Burwell assigned to Rowland. These assignments were in ane on 
ve said application for registration. . : ef 
Tn his application for deed Rowland alleges Parieds ee of | 
settlement and claim, the assignments aforesaid, and ane that he had 
taken possession and then occupied the lot. 
In the Commissioner’s decision he says: 
_ After carefully considering this case 1 must conclude that the occupancy of Turner - 
was not such as is contemplated by the townsite law. He made affidavit that he 
resided on the Jot from November 16 to 19, 1893, but there is nothing to show that 
he was occupying the lot at the date of townsite entry. . . . . . The “ papers” 
‘filed cannot be accepted as sufficient evidence of ‘‘possession under claim of owner- - 
ship,” as contended. The . . . . decision of (the ueuees? is peemed, and. 
Rowland’s application is rejected. : 


It is provided in section 2 of the act of pang of May 14, 1890 
(26 Stat., 109), that | : 
any certificate or other paper evidence of claim duly issued by the authority recog- 
nized for such purpose by the people residing upon any townsite . . . shall be 
taken as evidence of the occupancy by the holder thereof of the lot or lots therein 


described, except that where there is an adverse claim to said proper ty such certifi- — 
- eate shall only be prima facie evidence of the claim of occupancy of the holder. 


Turner’s application for registration of his claim, alleging settlement, — 
improvement and occupancy, having been recorded in the office of the 
recorder of deeds, it constitutes such paper evidence as is contemplated 
by this statute, and as there is no adverse claim, and no protest from 
- the town of Enid, it must be accepted as evidence of his occupancy at 
the date of the townsite entry. His assignment to Burwell was a 

made until after the townsite entry. = 

The decision of the Commissioner of the General Land Office is 
reversed, and the trustees will be directed to make deed to the applicant. 
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RAILROAD LAND—SECTION 38, ACT OF SEPTEMBER 29, 1890. 
MooRz wv: MoGuren, a 


One claiming the stato of’ a licensee on eaileed land, by virtue of settlement thereon 
under. circular invitation of the company, must-show that-he has-made applica- 
tion to the. company. for the right.of occupancy or purchase. 


Meee y Smith to the Commissioner of the General Land Office, February. 
(J. Te H.) 3 8, 1896. | (B..W. C.): 


I have considered a petition filed on behalf of Edwin Moore for recon: 
sideration of departmental decision of } November 5, 1895 (21 L. D., 392),: 
in the case of Edwin Moore ». Philip McGuire, involving the E. 4 SE. 4, 
Sw.4SE. 4 and SH. 4 SW. 4, Sec. 33, T. 14 8., R. 7 E., San Francisco 
land. district, California, in which departmental decision of October. 20,. 
1893,.in said ease was recalled aud. vacated and your office decision: 
cine to Moore the right. to purchase said land under the provisions: 
of section 3,.of the act of September 29, 1890 (26° Stat. , 496), was ~ 
affirmed. | 

This petition is in the nature of a motion for re-review. | 

Under the authority of the decision of this Department in the case 
of Eastman v. Wiseman (18 L. D., 337), your office decision of October 
20, 1893, denying Moore’s alained right of purchase, was reversed by 
departmental decision of June 1, 1895 (not reported). a 

For the review of said caer a motion was. filed on behalf of | 
_ McGuire, and in departmental decision of November 5, 1895 (supra),. 
the decision of October 20, 1893, was recalled, as before stated, for the’ 
reason that it was en that noel did ioe apply to the company’ 
uutil July 22, 1889. 
The third section of the act. of Septembr 29, 1890 (supra), grants 

the right to purchase any of the lands forfeited by the first section of. 
said act, to qualified persons who | 
are in possession of any of the lands affected by any. such grant and hereby resumed. | 
by and restored.to the United States, under deed,. written. contract with, or license. 


from, the State or corporation to which. such graut was made, or its. assignees,. 
executed pees to January first, eighteen hundred and eighty-eight. . 


In the case of James C. Daly, on review (18 L. D., 571), it was said: 


The Department. has held, in the case of Eastman v. Wiseman (18 L. D., 337— 
syllabus), that. the provisions of said section three “extend to.one who. takes pos- 
' session of and improves lands under the circular invitation of the company, and in. 
accordance with. said circular applies to purchase said lands of the company.” But. 
~ Daly does not show, as was shown in the case cited, that he ever applied to. purchase: 
the land now in question. In that case the applicant received a postal card inform- 
ing him that his application had been received, stating (inter alia) that. bona fide 
settlement, or improvement of such character as would. be evidence of his. inten- 
tion to purchase, was necessary before any right. by virtue of his application could 
be: obtained; and this. poe card was held to. nae by implication, a license. to take: 
possession of the land, | : ae ; ; 


118 - DECISIONS RELATING TO THE PUBLIC LANDS. 


It was upon this construction that it was held: that Moore was not 
entitled to purchase under the 3rd section of the act of September 29, 
1890 (supra), because he did not. apply to the company until after Janu- 
ary 1, 1888. 

_ In the petition now under consideration itis urged that— 


The Daly decision and the Eastman v. Wiseman decisions are undoubtedly correct 
holdings under the requirements of the Northern Pacific Railroad circulars, and a — 
license could not exist there without written notice of settlement to the railroad com- 
pany. They were required to file this notice and to agree to enter into a contract. 
to purchase within ninety days from notice from the company that the price was 
fixed. See Eastman v. Wiseman (18 L. D., 339) where the N. P. R. R.Co., circular is 
set out and the Secretary’s holding at bottom of page 340 that such filing was imper- 
ative. 

We respectfully suggest no such requirements were made by the Southern Pacific 
Railroad Company and hence we say and suggest that where the circulars and require- 
‘whents are so entirely different in theit conditions aud where the Southern Pacific 
Railroad Company’s circular of invitation and instructions contained no such imper-. 
ative requirement, is it, we suggest, correct to decide applications under Southern: 
Pacific’s claimed licenses under Northern Pacific Railroad Company’s requirements? 
Each had its circular. Each its requirements; and as to what constitutes the license 
of each railroad, should, we suggest, be governed by local circulars, invitations, sur- 
roundings and decisions of tribunals where the matter has been passed upon. 


_ Accompanying the petition is a copy of the circular issued by the 
Southern Pacific R. R. Co., dated June 1, 1877, 


The 4th and 5th sections of said circular read as follows: 


Sec. 4, Settlement before Patent.—The company invites settlers to go,on the lands 
before patents are issued or the road is completed; and intends, in such cases, to sell 
to them in preference to any other applicants, and at prices based upon the value. of 
the land without the improvements put upon it by the settlers. _ It makes no definite 
contract with any individual upon this basis, but it treats all fairly. It will not sell 
to somebody else, merely because the latter offers a higher price. It will not: sell to . 
any one land that may be required by it for railroad purposes, such as places for 
depots, stations, etc., or for town sites. 

Sec. 5. Land Policy of Company.—The policy of the company has always been, and 
is now, to encourage the settlement of its lands in small tracts, by persons who will 
live on and cultivate them. To this end settlers are invited to make applications to 

- buy and to occupy and put to use the vacant lands until such time as they shall be 
_ ready forsale, If the settler desired to buy, the company gives him the first privi- 
lege of purchase at the fixed price, which, in every case, shall only be the value of 
the land, without regard to the improvements. It must. be understood that the 
application of a speculator, or of a persou who does not improve or occupy the land, 
will not, although received first, take precedence or priority of that of the settler 
whose application may, perhaps, be filed last of all. The actual settler, in good 
faith, will be preferred always, and the land will be sold to him as Ae are every: 
other applicant. The company also wishes it to be known that a mere application 


to buy land, unaccompanied by actual improvement or settlement, confers noright — 


or privilege which should prevent an actual settler from taking it, if vacant, into 
possession, and cultivating and i improving it. 


- When there are two or more applicants for the same tract of land ,an adjudication — 


of their respective claims will be made. by the land agent, upon due notice given to — 
the parties, and the tight to buy, at the graded price, will be awarded to the appli-. 
cant who shall be deemed to mave the most equitable claim. | 


DECISIONS. RELATING TO ‘THE-PUBLIC LANDS. = 119 


-It is very plain to me that an application is contemplated by this cir- 
cular where the party desires to occupy or buy of. the company. | 

Without such application the company would have no means of know- 
ing the exact tracts desired or claimed by each particular settler. 

- From a review of the matter I can see no good reason to reconsider 
departmental decision of November 5, 1895,.and the same is adhered to 
and the petition, whieh i is herewith enclosed for the files of your office, 
is denied. : | 


- POWNSITE ENTRIES IN ALASKA. 
| | ORDER. | | 
Amending peagranh 24, Regulations of June 8, 1894. 


DEPARTMENT OF THE INTERIOR, 

GENERAL LAND OFFICE,. - 

Washington, D. C., May 6, 1895. 
“Tt is hereby Sudered, that paragraph 24 of Regulations of June 3, 
| 1891, 12 L. D., 583, to carry into effect certain provisions for slewing 
townsite entries in Alaska be and the same is hereby amended by strik- 
ing out the words “ the governor, judge of the district court, and mar- 
shall of the Territory of Alaska are constituted a board and it is 
hereby made a part of their official duties,” in the tenth, eleventh and 
twelfth lines thereof, and inserting in lieu thereof the words “such 
employe or employes of the Government as shall be designated or 

, detailed for that purpose shall constitute a board whose duty it shall- 

be,” so that said paragraph, when so amended, shall read as follows. 
to wit: 


24. The fee-simple title to certain real estate in the towns of Sitka and Kodiak 
was conferred nnder Russian rule upon certain individuals and the Greek Oriental 
Church, and confirmed by the treaty concluded March 30,. 1867, between the United 
States and the Emperor of Russia (15 Stat. at Large, 530) ‘other real property is 
now held and occupied by the United States in several of the Alaska towns for school 
and other public purposes; while it is perhaps desirable that still other lots or 
- blocks in those towns that take advantage of the provisions of said act, should be 
reserved.to meet the future requirements for school purposes, or as sites for Govern- 

ment buildin os; therefore, such employe or employes of the Gov ernment as shall be | 
designated or detailed for that purpose shall. constitute a board whose duty it shall 
be, as soon as notified by the United States marshal that the duplicate receipt for 
the money deposited to defray the costs of a special survey of the exterior lines of 
such town site has been received by him, to go upon the land applied for and inquire 
into the title to the several private claims held therein under Russian conveyances, 
and to fix and determine the proper metes and bounds of the same, as originally 
granted and claimed at the date of our acquisition of said Territory. Snch board , 
will duly notify the present owners of said private claims both of their right to 
submit testimony and docu ments, either in person or by attorney, in support of their 
several claims and of their right, within thirty days from receipt of notice ‘of the 
conclusions of said board, to file an appeal therefrom, with said board, for trausmis- 
sion to this office. Should any one of such parties be dissatisfied with the decision 
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of this office in such a case, he: may still. further. prosecute an appeal to. the Secre- 
tary of the Interior. upon such terms as. shall be prescribed in each individual case. . 
Proper evidence of notice should be taken by said board in:all cases, and a record 
of all testimony submitted to them should be kept. If an appeal is taken, the same, 
together with the decision of the board and‘ all papers and evidence affecting the 
claims of the appellant, should be forwarded direct to this office. Should-no appeal — 
be:taken, the report of the board should be filed: with the United States: marshal, ex. 
officio surveyor-general, for his use and guidance, as hereinafter directed. 
It shall also be the official duty of said board to approximately fix and determine 
the metes and bounds of all lots. and blocks in any such town site now occupied by 
the Government for school. or other public purposes, and of all unclaimed lots or 
blocks, which, in their judgment, should be reserved for school or any other purpose; 
and to make report of such investigations to the ex officio surveyor-general, for his 
use and guidance, as also hereinafter directed, should no appeal be filed therefrom. 
Should an appeal from the action or decision of such board be filed in any case, no 
further action will be taken by the ex officio surveyor-general until the matter has 
been finally decided by this office or the Department. But, should no appeal be filed, 
the ex officio surveyor-geueral will proceed to direct the survey of the outboundaries 
of the town site to be made, the same in all respects-as above directed in the survey 
of land for trade and manufacturing purposes, except that he will accept the report _ 
and recommendations made by said board and exclude and except, by metes and 
bounds, from the Jand so surve; ed, all the. lots and blocks for any purpose recom- 
mended to be accepted by said board. The execution of the survey of the lots and 
blocks thus excepted, shall be made a part of the duties of the surveyor who is depu- 
tized to survey the exterior lines of the town site; the survey of such lots or blocks 
shall be connected by course and distance with a corner of the town-site survey, and 
also fully described in the field-notes of said survey and protracted upon the plat of 
said town site; and the limits of such. lots or blocks. will be permanently marked. 
upon the ground in such manner. as the ex eficio surveyor-general shall direct. In. 
forwarding the plat and field-notes of the survey of any town site for the approval 
of this office, the ex officio surveyor-general will also forward any report that said - 
board may have filed with him, for approval in like manner. | | 


Epwbd A. BOWERS, 
- - Acting Commissioner. 
Approved, February 17, 1896. | | 
HOKE SMITH, a 
Secretary y. 


PRACTICE—DISPOSTTION OF APPEALS—CURRENT BUSINESS. _ 
SPECIAL, ORDER. 


Seoretary Smith to the Commissioner ar the General Land Office, To anuary 
| 29, 1896. 


You are hereby instructed to transmit. faaieseeton as current 
_ work all cases falling within the several-classes specified herein: 
1. All appeals allowed from orders granting or refusing hearings. 
2,.. Appeals from the denial of the right of contest, or involving a 
matter of practice, where the appeal i is from action taku DTLOr to the 
hearing in a. ceprey case, 
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3. Ape favolving: a: claimed right of way, either under the act of 


March 3, 1875, or March 3; 1891, amas right of way for railroads, 
canals, and: reservoirs. 

_ 4, ATT cases where the matter tn ion tnagers has before: bean the ie 
ject of decision by the Secretary of the Interior and is again: before the 
Department upon proceedings had in accordance with directions givem 
in the prior decision, or where the same general charge is made against: 
an entry that was: adjudicated’ in a prior decision involving: said entry. 

| 5. Matters involving the adjustment of railroad grants ne under: 
the actiof March 3, 1887. 

Nothing herein shall be taken as extending, or limiting, the ri ight of 
appeal from your office as now recognized, the sole purpose of these’ 
directions being to expedite the disposition of certain work before the 
Department. | 

_ Please give due publicity to these instructions: 


OKLAHOMA LANDS—ITOWN LOT—POSSESSION. 


YOUNG vv. SEVERY ET AL. 


One who enters the Territory in the prosecution of his business ( traveling: salesman.): 
during the inhibited period, and does not seek to acquire. an: advantage thereby: 
over other applicants for land, and in fact seenres no.such advantage, is not dis 
qualified to acquire title to land in said Territory. 

The possession of a town lot by a tenant is the possession of his: lessor, and entitles 
the assignee of such lesser to a deed. | 


Seeretary Smith to the Commissioner of the General Land Office, February. 
(J... .) * 10, 1896. < (CO, We RP.) 


The property involved herein. is lots 14, 15, 16, 17, and. 18, block 33, | 
‘in El Reno, Oklahoma Territory, and the case comes before the Depart- 
ment on. the appeal of C. L. Severy, from the decision of your office of | 
April 29, 1895. 

Two. members of the townsite board found for Severy, and one 
member held that 

Eddie ©. Young and C. L. Severy, assignee of S. W. Sawyer, as: contestee, having” 
each failed to establish a legal claim of oceupancy of lots 14, 15, 16, 17, and- 18, in 
block 83, they cannot be considered as beneficiaries of the trust, and the said lots. 
should have been ordered reported to the Secretary of the Interior for sale for the 
benefit of the municipal government of the city of Ii] Reno, or for such other dispo- 
sition under section 4 of the act of May 14, 1890, as the Secretary may direct, 

Eddie C. Young appealed. Your office reversed the pa erences of 
the townsite board, and awarded the lots to Eddie C. Young. 

All the evidence necessary to recite is'as follows: 

In April, 1890, 8. W. Sawyer purchased the lots in controversy from 
the Rock Island Railroad Company, and received certificates or con- 
tracts from the Oklahoma Homestead and Town Company. Immedi-. 
ately thereafter he placed valuable and permanent improvements on’ 
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the lots, and occupied them as a lumber yard ‘until about October L. 
1891. On August 4, 1891, John A. Foreman and wife executed and 
delivered to Sawyer a warranty deed for the lots. In October, 1891, 
Sawyer leased the lots, with the improvements thereon, to Seawell, 
Waggoner and Benton, and sold. to them. his stock of lumber, they to 
continue in business upon the lots under the lease. A few days there- - 
_.after this firm was merged into the E.C.. Young Lumber Company, of 
which Eddie C. Young was a member, who, while in possession of said 
lots under the lease, appeared before the board as. an applicant for 
aus, on the ground of possession and occupancy. 

Young, or his firm, appears to have placed some slight improvements 
on the lots, while in possession under the lease from Sawyer. | 

. The townsite of Hl Reno was entered on May 23, 1892. - 

In July, 1892, Sawyer made an assignment of these lots, with other | 
property, to ©. L. Severy,. for the benefit of his creditors. naan 
claimed deed under this assignment. . 
_ Sawyer appears to have been in Oklahoma emsitory during the pro- 
hibited period. 
_ Asa Jones, for Young, swore inet he met him in ‘ie forepart of April, 
1889, at Oklahoma Station, and that Sawyer told him that he was an 
advance agent for a townsite company, whose headquarters were at 
Arkansas City; that Dr. Rogers, who represented the same company, 
was with him; that he (J ones) wrote a contract fur him and Rogers for 
land adjoin what was supposed would be Oklahoma City; ; that the | 
contract was with George Severy and William Stevens. Henry S. 
Summers testified that he saw Sawyer at Oklahoma Station in March, 
1889, in company with Dr. Rogers, and that he supposed they were 
Iookiae for. a townsite; that he nnderstood Sawyer was there in the © 
interest of some lanier business; that he did not know of any scheme | 
or proposition of Sawyer or Rogers to obtain control of lands for town- 
site purposes. S. H. Radebaugh testified that he saw Sawyer at Okla- 
homa Station in the forepart of March, 1889; that he stayed at his 
' (Radebaugh’s) hotel twice; that Dr. Rogers was with him; that Dr. 
Rogers said he was looking up townsites, and to the best of his recol- 
lection Sawyer was a lumber man, or claimed to be one. T. M. Echel- 
berger testified that he met Sawyer at Oklahoma Station in the fore- 
part of March, 1889; that Sawyer said “‘ we” were looking for-a place 
to locate a townsite. E. C. Hamil testified that he saw Sawyer at Okla- 
homa Station, and at Guthrie a week or so before the opening; he was 
there with Dr. Rogers trying to get land tostartatown. George Rob- 
inson testified that he saw Sawyer at Oklahoma Station a few days 
before the openiug. Joseph Blackburn testified that he saw Sawyer at 
Oklahoma Station in the forepart of March, 1889; that Sawyer told 
_ him he was a lumber man from Lawrence, ee e believes, and was — 

in the lumber business. at that place. Frank Wolf testified, that he 
saw Sawyer. in Oklahoma Territory during the pod period. | 
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. Sawyer, in his: testimony, admits that he was in. the Oklahoma. Terri- 
tory at Oklahoma Station and at Guthrie, in March, 1889,-on his way: 
to Texas, in furtherance of his business of buying and selling lumber, 
- and that he was looking at the country. He swore that he tried to 
sell lumber at Oklahoma Station and at Guthrie while there, but was - 
unsuccessful,—that “he was not in luck.” He said he was also at 
- Purcell. “But he denied that he selected or attempted to select land: for 
townsite ‘or other purposes. There is no evidence that Sawyer ever 
made any examination of these lots, or had been upon them or within 
twenty-five miles of them previous to the opening. He bought them, 
from the Rock Island Railroad Company i in un 1890, —ay yea after 
une opening. — 

With the eaention of the ‘eeatanany of Asa Jones, the aviiencs that 
Sawyer was looking for land for a townsite or for any other purpose is ~ 
of the most-vague and inconclusive character. And there is not a tittle. 
of evidence that he used any information he may have acquired during 
his presence in Oklahoma Territory to his own advantage, or that he 
obtained any advantage over other persons seeking. land in. the Terri- 
tory. Was he then Degunlined to Se title to land in the Ter aS 2 
‘I think not. 

It is said in the case. of the Townsite of Kingfisher Ve Wood an 
L. D., 330): | | — 

J do not think it was the intention of. Congress, that aman who happened to. be: j 
legally in the Territory, but did not use his position to his own advantage, or to: 
the disadvantage of his fellow citizens, should be forever prohibited from acquiring 
any rights in the territory. [It is then said] Each case must be determined on 
_ its own merits and evidence; but it may be said generally that the presence in the | 
territory before the opening, under the proclamation, and the actual settlement and. 
entry at the land office m tet be so widely and obviously separated in every detail:as 
to render it impossible to reasonably conclude that the one was the result of the 
other, or in anywise dependent upon it. : 

In the recent case of Curnutt 2. J ones (21 L. D., 40), it is said: 

If the broad doctrine of Laughlin v.. Martin, sepra, that one who knowingly . 
entered the territory prior,.to the hour of opening becomes by such entry disquali- | 
fied as a eee is to be rigidly followed, there is no escape from the conclu- 
sion that James I, Jones, the defendant in the case at bar, is within the inhibition, : 
and i is, senate precinded as an eutryman. 
“IT am inclined, however, to the less procrustean and more liberal view that the 
circumstances of each case, albeit there may have been a premacure entry, should go 

control its decision. _ 3 . 

And the passage last above cited from fie case of the Townsite of 
Kingfisher v. Wood is quoted with approval,.and it is said: 

' That is but a different statement of the doctrine for'a long time adhered to that 
one is disqualified who gains an advantage by entering the territory himself, or 
through an agent, or who enters for the purpose of gaining an advantage though 
“none may result therefrom, the cases all appeayne to turn upon the qnestion of 
BC YVARIASE, vel non. 


In the case of Sullivan v. MePeek (17 ii D., 402), the defendant was 
in the Territory during the first half of the month of March, 1889, and — 
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wile he was outside at: the: mowiene of the openin gy the téstimony dis- : 
closed circumstances which justified the inference that the land subse-. 
quently entered had been selected by himself or an agent, and the — 
route to. the same adopted. It was. conéluded, therefore, that: he had: 
- taken: advantage. of his:previous., sojourn. in. the. Territory, and was, — 
accordingly, held disqualified. | 
In Dean». Simmons (17 L. D D.,526) the evidence showed that Simmons 
“was within. the. Territory of Oklahoma in the month of March, and 
the: forepart of April, 1889, and engaged in examining and selecting 
tracts of land” suitable for homesteads. It appeared, however, that. 
when he had been made aware of the provisions of the act opening the 
lands to settlement, and of the pursuant executive proclamation, he _ 
went outside the. Territory and there remained: until 12 o’clock, noon, | 
April 22, 1889; but it also appeared that the land settled on by hin, 
and then in contest was the identical Jand or in the iminediate vicinity 
thereof, upon which he had. previously encamped. Upon these facts, 
tough Simmons’. good faith was. not impugned, he was held to have _ 
been advantaged by his unlawful presence in the Territory, auc: ae | 
entry was, therefore, canceled. 7 | 
These cases are both cited in the case of Curnutt. v J ones, without 
criticism, and, I think, were correctly. decided. | 3 , 
- It admits ot no doubt that Eddie C. Young and his copartners Were 7 
occupying the lots:as tenants of Sawyer, at the time of the townsite 
entry; and their possession was the possession of Sawyer, their lessor. -_ 
(Ricks v7. Reed, 19 Cal., 531; Rector v. Gibbon, 11 U.S. R., 276; Willison 
v. Watkins, 3 Beare 43.) | : 
“I am, therefore, of opinion that.C. L. Severy, assignee. of Sg. Ww, ‘Saw- 
yer, is entitled to deed, and your office decision is reversed. 


HOMESTEAD—FINAL PROOF-CITIZENSHIP—WIDOW.. 
| “Vinal v. BENNIS. © 


There is no statutory authority under which an administrator may submit final - 

homestead proof. | 

A homestead entry made by one who is not a citizen of the Wiited Sistah ua iia: 

- not at such time declared his intention of becoming a citizen, is not void, but 

_ voidable, and his subsequent declaration of intention, made pale to the inter-_ 

| -vention of an adverse claim, cures the defect. - 

- As hetween two claimants, each asserting the right to perfect a omesteta sane as 

- the widow of a deceased: homesteader, the Department, in the absence of a 

judicial determination of the legal status of the parties, will recognize-the one. 

who made her home on the land with the entryman, and who was married. to 
him i in the belief that his former wife was not then living. . . 


Cee y Smith to the Commissioner of the General Land Offee, February | 
- ae - _ 10, 1896, oe ~ (E. M. &.) 


_ This case involves the S. Sof the SE. 4and the S. 3 of SW. 4 of section : 
25, T. MW rae a 1 W., Los An Baes land district, California. 
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The record shows that May 5, 1885, BPO Beunis made homestead. a 


entry for the above described Gack | 
November 26, 1892, Marco Bennis, as administrator of the estate of 

Spiro Bennis, locenced: submitted final proof showing that the entry- 
- man died on August 12, 1892, after having lived on the land since 1884 


' with his family, and that the improvements amounted to $1,500. 


January 6, 1893, the local officers rejected the said final proof — | 


for failure to furnish evidence of citizenship, and also because there is no statutory 
authority under which an administrator may submit final prool and perfect title to 
the claim of. a, deceased homesteader. 

| ‘Prior to this time, on December 21, 1892, Pedro Vidal filed his affi- 
| davit of contest against the above described entry alleging that tlie 2 
oe entryman had not declared, at the time of making entry, his intention - 
of becoming a citizen of the United States, and was not such at the 
time of his death. | 

The case being before your office upon: appeal: by the adtninistiator 
_ from the rejection-of his final proof, on the 11th of March, 1893, your. 

- decision was rendered wherein, amongst other things, it was held that 
the proof showed that Spiro Bennis was, at the time of his death, a 
oo citizen of the United States, and you therefore directed the: dismissal’ 

-of ‘the contest-of Vidal; and further held that, whilst the action of 

the local officers was not in error in recommending the rejection of the 

final proof of the administrator, as such, that nevertheless the proof 
could be accepted, by the. caioe filing foe final affidavit. 

. The case as it stands before ‘the Department, raises the question of 7 
the effect of an entry made by one who was not at the time of making 

entry, a citizen of the United States,.and who at that-time had not 
declared his intention of becoming so,:but who did make such declara- 
tion prior to the intervention of adverse rights, to me on SENSE 19, 
1887. Is such an entry void? I donot think so. - 

The declaration of intention was made long prior to. the time of the 
attachment of adverse rights, and the case is therefore similar in prin- 
ciple to one where residence was not established within six months, but — 
_ where the contest would fail were it shown that it was filed. long after- 

wards and where the laches had been eured. I therefore hold that the 
failure to make the declaration of intention prior to the making of 
homestead entry, did not cause the entry to be void but simply void- | 
able, and no one having suffered by reason of such failure upon the 
part of the entryman, the defect was cured. _ 

_ This is in line with Ole 0. Krogstad (f L.D., , 564), where it was held, 
avilahus: 

— An alien having made homestead ‘entry andl subsequently filed his intention to 
become a citizen, itis held that. in the absence of an adverse claim the alienage at 
- time of entry will not defeat. ‘the right of purchase ‘under the act of June 15, 1880. 

In construing section 2319 of the Revised Statutes, which sets forth 
that the mineral lands were open to ‘‘exploration and purchase by citi- — 
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zens of the United States. and those wii have declared their intention | 
to become such,” the court said: | 
U pon declaring his intention to become a citizen, an alien may have advantas ge of 


“work previously done, aud of a record previously made by him in locating a mining 
_ elaim on the public mineral lands. Croesus Co. », Colorado Co. (19 Fed. Rep., 78). 


Not ouly is the entry merely voidable by the failure to make a declara- 
tion of intention to become a citizen, but the declaration when made 
relates back to the time at which it was sought to initiate rights to ne 
public lands. Jacob H. Edens (7 L. D., 229). 

It thus follows that the coutest was properly dismissed. 7 

It further appears from the record that there are two claimants before 
the Department claiming the right: to submit final proof, as the widow — 
of Spiro Bennis: Margaret Bennis of New York city, and Jane Bennis — 
of San Diego county, California. The latter sets forth that she was 
married on the 31st of May, 1890, and that she continued to live with 
the entryman, Bennis, up. to the time of his death on the 12th day of 


August, 1892; that prior to 1871, while in the city of New York, Spiro © | 


~ Bennis was married to Margaret Bennis; that in that year he removed . 
to California and his wife refused to scoonieane him; that he had not 
seen his former wife for over twenty years, and at the time of his death 
had not heard from her for seventeen years and believed her to be dead; 
‘that this statement was made by her husband. after -he had pean 
informed by the attending physician that he was about to die, and 
about twelve hours prior to his death. Further, that this was the first 
intimation she had that mere was any doubt of the eeu’ of the former 
wife. | 

In your office aeeion it was assumed that Margaret Bence was the 7 
widow of the entryman within the meaning of the law, and it was held 
that the proof of the administrator could be accepted in her behalf a 
her making the final affidavit in such cases proysaed: 

I cannot concur in this view of the law. 

Section 61 of the California Civil Code is as follows: 


A subsequent marriage contracted by any person during the life of a former hus- 
band or wife of snch person, with any person other than such former puevend or 
wife, is illegal and void from the beginning, unless: 7 

1. The former marriage has been annulled or dissolved; 

_ 2, Unless such former husband or wife was absent, ne not known to such person 
- to be living for the space of five successive years immediately preceding such sub- 
‘sequent marriage, or was generally reputed and was believed by such person to 
be dead at the time such subsequent marriage was contracted ; in either of which 
cases the subsequent merase is valid until its nullity is adj udged by a competent 
tribunal. 3 


Instances where such Sienes marriages have been held to be 
valid are numerous: Eubanks v. Banks (34 Ga., 407); Strode ». Strode 
(3 Bush., 227); Kelley v. Drew (12 Allen, 107); ; Yates v. Houston (3 
Tex., 433) ; Dixon v. People (18 Mich., 84); Cropley v. McKinney (10 
Barb., 47); White v, Lowe a Redf,, 316), and ee V Scores (6 
Rich. , Eq. 103). 3 
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Without therefore undertaking to finally pass upon that aieon as. 
it does not come within the jurisdiction of the Department, it is suffi- | 


. cient to say that the natural equity is towards the woman who has 
resided on the land and had by her labor and economy, assisted in the 


reclamation of this tract from its natural state and materially aided in 
the making of ahome. Following the language of the statute, there- _ 
fore, the marriage of Jane Bennis will be recognized “until its nullity | 
is adjudged by a competent tribunal.” . | 
The proof submitted by Jane Bennis, now in the record, is yeturned 
— to your. office for such action as may be deemed proper in euaation 
‘of the views herein expressed. The final proof submitted | by Marco 


dof Bennis, administrator, is melee as Without authority of law for. its : 


submission. 
The motion contained in the record for the dismissal of the pues 
of Jane Bennis has not been considered on its merits, as ‘the Depart- 


| ment will not allow its rules to stand in the way of substantial justice 


being administer ed. Knight v. United States Land ESSSOCIA On (142 
U.S8., 161). 


Whatever rights Margaret Bennis may nage can be best decided in ~ 


the courts. The decision appealed from is accordingly reversed. _ 
RAILROAD LANDS—ACT OF SEPTEMBER 29, 1890. 
CooPER yD ‘Sonmermr. 


| The right of scasuses under sie cion 3, act of September 29, 1890, can not be exorcised 
if not asserted within the statutory period. . 


= Seoretar y Smith to the Commissioner of the. General Land Orfice, Reipaiiy 
| 10, 1896. | (WL EM) 


“Op February 24, 1894, Markus Seherier made homestead entry of | 
the NW.4 of the NE. 4, the N. 4 of the NW. 4 and the SW. 4 of the 
NW, 4 of section 21, township 1 N. , range 13 R., within the land dis- 
trict of The Dalles, Ozagon. 

On April 18, 1894, John L. Cooper filed an affidavit of contest | 


= alleging that at the date of the passage of the act of September 29, 


1890, he was in possession of the land in controversy and had made 
certain improvements thereon which he described; that he settled the. 
lands with the bona fide intent to secure title thereto, by purchase from 
the Northern Pacific Railroad Company when earned by it, and that it 
has not been settled upon.by said Scherrer nor cultivated by him. © 

The register and receiver, after a hearing, found for the contestant, 
but the decision of your office reverses their action upon the ground. 
that Cooper never resided on the land and that his right to purchase | 
is barred by the limitation Bouveited in the act and subsequent acts 
amendatory thereof. 

‘Cooper does not claim to have eens in possession of the land under 


. 
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deed, written contract with, or license from the railroad company; it is 
evident, therefore, that he bases his right in the second paragraph of 
the third section of the act of September 29, 1890. This appears also 
from the language of his affidavit which follows that of the act itself, 
which is familiar, and need not be quoted. It is sufficient to state that 
the right of purchase is limited in its assertion to two years from the 
-passage of the act. This limitation was subsequently and finally 
extended, as to the lands involved here, to January 1, 1894 (27 Stat., 427). 
| No testimony was introduced at the hearing touchin g the allegation 
Of failure of settlement and cultivation by Scherrer, me that chaos 
therefore, must fall. 

Having failed to exercise his right to snieonane within the time 
required by the statute under which he claims, Cooper’s contest must 
“be dismissed, and the decision of your office is accordingly affirmed. 


RELINQUISHMENT—CONTEST—RIGHT OF CONTESTANT. 
BARRY v. WILSON ET AL. 


‘The relinquishment of a part of the land cov ee by an entry relieves the tract so 
relinquished at once from its former state of reservation, and a subsequent con- — 
test brought against the entire entry could give the contestant no right or interest — 

_ In said tract, though his right to proceed against the remainder of the entry 
| would not be affected by the relingushment: : 


Secretary Smith to the Commissioner of the General ‘dia Office, February 
(J. 1. H.) | | 10, 1896. | (Jd. Le.) 


This case involves the NW. 4 of section 34, v, 122 N., R. 51 W., (Lake 
‘Traverse, Sisseton and Wahpeton Reservation), Watertown land dis- 
‘trict, South Dakota. | 

On April 15, 1892, (the day on hiok the lands in said reservation — 
were declared open to entry), John Barry, through bis agent, Lee Stover, 
offered to file his soldier’s declaratory statement for said quarter sec- 
tion. The local officers rejected the application. Barry appealed. By _ 
letter ““C” of March 2, 1893, your office affirmed the decision of the - 
local officers. On June 2%, 1893, Barry was notified of said affirmance 
and of his right to apes: to the IB CCECUARY He did not appeal, and | 
your office decision became final. 

On April 21, 1882, Madella O. Wilson made nomiestaid entry, D No. 
18,796, of said Guten section, alleging in her homestead affidavit: 

That she was a soldier’s widow, and the head of a family, and a native born citi- 
' gen of the United States: that she had built a frame house eight by twelve, all 


finished with shingle roof; and that she nade settlement on the tract at inside of 
one minute past 12 o’clock, noon April 15, 1892, 


On June 18, 1892, your office, of its own. motion, held her entry for | 


cancellation for premature and illegal entry into une reservation. She © i 
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appealed. . “On ‘Aug ust’ 10, 1893, this Department. reversed your officé. - 
decision ; ‘holding that (unlike tive case of Oklahoma Ter ritory), the law 

— did not impose any penalty or disability upon persons who entered said 
reservation before the day fixed by the Paceeuus proclamation for the 
opening thereof. (17 L. D.; 153). 

On June 21, 1892, ‘Madella O. Wilson relinquished to the United 
States the sencl half of said quarter section. Said relinquishment 
was filed in the district land office on July 25, 1892; and at the same. 
time J. J. Batterton, judge of the county court of the county in which 
said land is situated, acting for the occupants and inhabitants of the 
town of Summit, filed a declaratory statement claiming said south halk 
of said NW. 4asa townsite. _ 

On March 8, 1893, John Barry filed his affidavit of contest sant 
Mrs. Wilson’s entry of the NW. fof said section 34, alleging— 

‘1, Premature and unlawful entry into the reservation. 

2. That said M adella O. Wilson had not established a bona fide residence on said 


land. 
8. That ieee was not made i in good faith. 


On September 12, 1893, Judge Batterton made final proof for the 8. Z 
of said NW. 4 for the use and benefit of the occupants of the townsite 
of Summit. Bane appeared and protested orally, alleging a prior 


interest adverse to the townsite claim, in that he had before the filing 


of the townsite declaratory statement, contested the entry of Mrs. 
Wilson, as he alleged. Barry cross- egamined Judge Batterton and his 
witnesses; but did not introduce any testimony himself. . 2 
“On February 10, 1894, the local officers dismissed (without having” 
ordered a aoe Barry’s contest against Mrs. Wilson’s entry, | 


because the S. 4 1 of dic NW. 4 of section 34, T. 122 N., R.51 W., had been soln quiehed, | 
and the rolinquishment was filed (i.e. was on file), in this office, at the time and 
before said contest was filed. . 


-And on the same day they dismissed Barry’s protest against Judge 
Batterton’s final proof and townsite entry. From both of said decisions 
Barry appealed to your office. 
On July 5, 1894, your office affirmed both of said jeciions: and. 
approved Taace Batterton’s final proof for townsite purposes, and 
directed that he be allowed to make cash entry thereon. | 
On July 16, 1891, Judge Batterton made cash entry of, and piecned 
final rece! ipt aad certificata for, the 8. 4 of the NW. 4 aioneaaid for the, 
use and benefit of the occupants of the townsite of Siiminie , a 
On July 23, 1894, Madella O. Wilson filed her relinquishment to the 
United States of the N.4 of said NW. 4, and on the same day Miss 
Enola Sayers made amestead entry, No. 22,039, of the same. ; 
On August 14, 1894, Barry, by his attorneys, filed in your office a 
motion for a review of so much of your office decision.of July 5, 1894, 
as affirmed the dismissal (without a Beate)» oe Barry’s contest against 
moos vor 22——9 : | 
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Mrs. Wilson’s entry of the N. 4 of the said NW. 4 4, é aia also an peel 
to this Department from so much of said decision as involved the — 
townsite claim of the 8.4 of said NW. 4. The motion for review and: 
the appeal were each accompanied by apediications of error. 

On October 13, 1894, your office transinitted to this Department. the 
said appeal; and also without action, said motion for review, holding 
that the appeal removed the case from your office, and ce ane you of 
jurisdiction to consider the motion for review. 

-. On August 20, 1895, Barry’s attorneys requested your office to recall 
from this Deparinent their said motion for review and the papers 
pertinent thereto, and to consider and pass upon said motion. Andon | 
October 2, 1895, by letter “G” your office advised this Department 
that you had declined to comply with said request. 

Iwill constder said motion for review as if it were an appeal from 
your refusal to entertain and consider it, and from the decision sought 
to be reviewed, and will proceed to consider the whole case in both its | 
aspects, upon the merits. 

When on July 25, 1892, Madella O. Wilson filed in the local office 
her relinquishment of her claim to the 8. 4 of the NW. 4 of section 34, 
said subdivision became instantly open to settlement and entry with- 
out further action on the part of the Commissioner of the General Land 
Office, by virtue of section 1 of the act of May 14, 1880 (21 Stat. , 140); 

and the declaratory statement for the townsite of Summit was on the 

7 same day properly filed. No adverse interest then appeared. Barry’s 

contest against Mrs. Wilson’s entry was not initiated until March 8, 

_ 1893, more than six months afterwards; and then it affected only Mrs. 

_ Wilson’s entry as 3 it stood, covering only the N. 3 of the NW. 4 of 
section 34. | 
-. When Barry made his protest. against the townsite final proof on 

September 1) 1893, he had no prior interest in the 8. 4 of said NW. i. 
The record. contr siieted his allegation in this behalf, As a mere pro- 

testant without interest he had no right to appeal. Your office propery 
affirmed the dismissal of Barry’s protest. 

Your office decision of July 5, 1894, affirms the action of the local 
officers dismissing Barry’s affidavit of contest as to the north half of 
Mrs. Wilson’s entry for a different reasou from epee assigned by the 
local officers; to wit: | | 
because the allegations therein contained against the validity of said entry, aes 
been declared by the Hon. Secretary, as seen above, insufficient to warrant its can- 
-gellation, and another trial of the same guest could have no other eae a oe 
result. 

In this your. office re The departmental decision of August 10, 
1893, adjudicated only the first charge contained in Barry’ 8 affidavit of 

cone He is entitled to have a hearing on the other two char ges con. 
tained i in said affidavit as to the north half of Wilson’s entry. 

- For the foregoing reasons your office decision of July 5, 1894 is affirmed 
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so far as it involves the S. 4 of the NW. 4 of section 34, and the town- 
site entry aforesaid will be held intact. | But said Seconds reversed so. 
fur as it involves the N. 4 of said NW. 4, and Barry’s contest of Mrs, Wil. 
son’s entry thereof. Your office will direct the local officers to order a 
hearing of the last two charges contained in Barry’s affidavit of contest 


_. as to the N. 4 of said NW.4; and to summon Enola Sayers to attend 


said hearing and show cause why her homestead Snay. No. 22, 039 should 
“ not be congeleds 


RAILROAD LANDS—C ONFIRMATION—SECTION 7 , ACL OF MARCH 8, 1891. | 
_ STEPHEN VD, PAUL Br AL. 


The right of purchase conferred by section 3, act of September 29, 1890, is in con-. | 
_ templation of Jaw a pre-emption right, and an entry made thereunder is accord- ~ 
ingly subject to the confirmatory provisions of section 7, act of March 3, 1891. 


Secretary Smith to the Commissioner of the General Land Office, February 
10, 1896. (WARM) 


: On May 20, 1891, Joseph H. Paul made cash entry of the SE. 4 1 of 
section 1, cowiahio 97 N., range 35 E., in the land district of Walla 
Walla, Washington: under the forfeiture act of September 29, 1890 (26 
Stat., 496). 

On October 6, 1893, Benicia G. Stephen filed an affidavit of contest | 
alleging that Paul had never settled upon the land, that he was never 
in possession of It under written contract with or license from. the 
Northern Pacific Railroad Company, that he was not in possession of 
it at or prior to Septemper 29, 1890, and that the entry was not made 
for the benefit of Paul, but for che use and benefit of one Patric k 

Russell. 

At the hearing Fr ank WwW. Paine, receiver of the Walla Walla Saving 
Bank, alleging the bank to be the mortgagee of Paul’s transferee, as to | 
the ere in controversy, was allowed to intervene. 

Tlie register and receiver found that the contestant had failed to 
establish his charges, and recommended that the contest be dismissed. 
_ On appeal to your office it was held that “the entry must be con- 

firmed under the proviso to section 7 of the act of Mareh 3, 1891 1 (26 
Stat., 1095).” 7 

The contestant, in appealing to this Depantuane ses not direct — | 
attention, in his assignment of errors, to the point upon which the — 
decision of your office turns, but in his brief it is contended, in arguendo, 
“that a purchase under the third section of the act of September 29, _ 
1890, is not a pre-emption right within the meaning of the act of March 3, - 
1891,” and that contention presents the controlling question in the case. 

. Pre-emption, in its etymological sense, may be said to be the buying 
or the right to buy before or in preference to any other person, which 
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ditters from its legal sense oily in that in law goinaihions: are coupled,. — 
with and made precedent to the exercise of the right. According to — 

‘Bouvier it is “the right given to settlers upon the public lands of the 
‘United States to purchase them at a limited price in preference to 
others,” and though the term is for the most part used with reference to 
the special provisions found in section 2259 of the Revised Statutes and 
other sections in pari materia, it is not. conceived that the conditions 
there prescribed, including settlement, are exclusive of every. other 
condition upon which the people are extended the right to acquire the 
public lands by purchase, thus limiting a broadly generic word to a 
very narrow sphere of application. Thus, in Fraser v. Ringgold, 3 L. D., | 
69, it is said | 7 
that where a special preference is given to a claimant, dependent or contingent 
upon the performance of conditions which any one of a qualified class may reason- 

ably fulfill, by which he may hold to the exclusion of others, such pistes is & 
pre- emption. | 

In the case of Johnson v. Bae {2 iy D., 440, it was held that an 
Osage cash entry “might be sonnemed under thé provisions of the 7th 
section of the act of March 3, 1891,” notwithstanding it had been held 
in the earlier case of United States v. Woodbury e¢ al., that such entries 
are not subject to the provisions of the general pre- siption lav. 

_In Fleming v. Bowe, on review, 13 L. D., 78, after the announcement 
that ‘said act of 1891 must be. held to be fmedial and construed lib- 
erally so as to carry out the purpose of the enactment, and advance 
the remedy contemplated by the legislature,” it is held that Otoe and | 

Missouria cash entries are subject to confirmation. 

. That the third section of the act of September 29, 1890 (26 Stat. ,496), 
confers a clear pre-emptive right upon the two “bese of persous there 

mentioned is deducible from the language of the act as well as from. 
the books. As to those of the first class, they must have been in pos- 
session, merely, under the authority of the grantee State or corpora- 
tion, aud as to those of the second class, they must have settled with — 
bona fide intent to secure title by purchase from the grantee State or 
corporation; and in both cases the person must be a citizen of the 

United States, or must have declared his intention to become such. In 
such case conditions were attached to the exercise of the right given 
just as conditions were coupled with the Otoe and Missouria and Osage 
cash entries, but not the conditions of the general law. They already, 
before the passage of the act, occupied the status of pre-emptors with 
respect to the grantee, and the lands having, by virtue of the act, 
reverted to the United States, Congress has provided that they shall 
bear the same relation to the government that they but recently sus- 
tained towards the grantee. 

_ I think the decision of your ofiice should be affir ne and it is SO 
ordered. : 
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PAY! ME iN ‘T-REGIS’ TER_—LOSS ©: i FINAL PROO: 5 th PAPERS. 
WwW TLLIAM D. REILLY. 


The payment to the eeeieier of the purchase price of a tract of land is unauthorized 
by law, and on the failure of such officer to turn over such moncy to the receiver, 
or account for the same, the government is not chargeable therewith. 
Judicial proceedings by the government on-the bond of a register for the purpose of | 
requiring him to account for an alleged loss of final proof papers will not be 
' advised, as no injury to the government results from such loss. 
A demand on said officer may be properly made for the production of the lost papers, 
and if said papers are not secured thereby, the contents of the same may be 
shown, or new proof submitted. 


nee etary Smith to the Commissioner of the General Land Office, EF inna . 
10, 1896. — (BE. M,. RB.) 


_ The re shows that on July 28, 1894, your office decision was 
render ed in the above-entitled case. refusing to recognize the payment 
made by Francis T. Reilly on his preemption entry No. 1272, for the — 
NE. 4 of the NE. 4, Sec. 19, and SE. 4 of the SE. 4 and the W. $ of the | 


SE. 4, Sec. 18, T.10S., RB. 8 W., Las Cruces land district, New Mexico. 


The case 18- Boros ‘ie Department upon appeal by William D. Reilly 
: from. your said decision. It appears that two. affidavits a are filed in the 
ease, as a basis for the relief prayed for: 

That of J. M. Webster sets out that during the year 1886 he was 
the probate clerk of. Sierra county, New Mexico; that on December 13. 
1886, Francis T. Reilly appeared before him, in pursuance to notice, and 
made final proof on Lis preemption entry made December 26, 1883, and 

paid to him the sum of two hundred and two ($202.50) dollars and fifty 
cents, being the purchase money due the United States on land cover ed 
by the entry, together with the fees due the register and receiver; that on 
December 13, 1886, he purchased from the postmaster at Hillsborough, 
Now Mexico: post. office order No, 562, for one hundred ($100) dollars, 
‘made payable to Edmund G. Shields, Las Cruces, New Mexico, and 
- post-office order No. 563 for one hundred ($100) dollars, and postal note 

No. 294 for two ($2 50) dollars and fifty cents made payable to the same 
- person, at the same address. Further, that at the same time he trans- 
mitted the final proof of Francis T, Reilly, with the above enumerated — 
orders to Edmund G. Shields, register of the land office at Las Cruces, 
New Mexico; that he never received the final receipt and is informed 
and believes ‘that the final receipt was not received by Francis T. Reilly. 

It appears from the affidavit of William D. Reilly that he is a brother 
of the entryman and that the said Francis T. Reilly died in July, 1888; 
that about the 10th or 11th of December, 1886, the entryman, with Gee. 
Olson and H arvey Taylor, left for the town of Hillsborough, New Mex- 
ico, to submit final proof before J. M. Webster, probate clerk of Sierra 
county; that’ upon his return the entryman told him that he had made 
final ee oof and he had pa to the prenane clerk the sum of two hundred 
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and two ($202, 50) dollars and fifty sents, to be sent to the land office 
at Las Cruces, and that his brother never received the final receipt. 
Affiant further states that he went to Las Cruces and there ascertained. 
that: the money orders and postal note, hereinbefore referred to, had 
been paid to Edmund G. Shields, on December 15th and 26th, 1885, 

and the aftiant asks, in view of the foregoing and the further fact that. 
the entryman had complied with the law during his life, that patent — 
now be issued. The affiant also asks that Edmund G. Shields, register, 

be called upon to account for the final proof sent him, and that if he 
fail to produce the said papers, suit be brought to indemnify the neue | 
of the entryman for any loss occasioned thereby. _ | 

The decision appealed from held that the register was not ee proper | 
officer to receive the money, that he only acted as the agent of Francis 
—T. Reilly, and that the government could not therefore recognize the 
payment made to the register as binding upon the government. 

It does not appear in what capacity William D. Reilly is before the 
Department, whether as executor, administrator, as heir at-law, or in 
some other capacity, nor is it clear that the decision of the Department 
will, under these circumstances, be binding upon the | proper par ty, or 
parties. ‘he regular course, therefore, would be to return the case in 
order that the appellant might show his interest in the subject-matter — 
of the suit, but in view of the conclusion reached upon the merits of 
the ease, it would only be putting the applicant. to possibly extra. 
: expense and certainly hold the matter up for an indefinite time. 
| Section 2234, Revised Statutes, provides: 


There shall tie appointed by the President by and with the nilvice and consent of 
the Senate, a register of the land office and a receiver of public money, for each land | 
district established by law. 


On page 109 of the General Gircutad the followin g appears: 


_ Registers of land offices have no right officially to receive any moneys whatever 
except such as are paid to them by receivers as salary, fees and commissions. Should ~ 
any money: be forwarded to the register or paid to him, he will at once pay over the _ 
same to the receiver; and where the parties address the register as to the cost of any 
service required, he will refer the matter to the receiver {OF answer, as the naben a 18 
the proper officer to receive all public moneys. . 


It is clear from the above that the recei¥ er is the only pr oper officer 

_ to whom moneys ean be authoritatively paid, and that he is the only 
officer so held out by the government to the public, and it is only when 
‘payment i is made to him that the government, in contemplation of law, 


-- can be said to have received the money. It therefore follows, that if 


the money. in this case was paid to the register, he acted only as the 
agent of the entryman and not of the government, and the remedy of 
the applicant lies against him, and the government cannot be charged : 
with receiving that which was paid to an officer upon Om there was | 
no authority conferred to receive moneys. ! 

‘Sf the money had been paid to, or received by, the receiver, an 
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entirely different state of facts would have been presented for departs 
mental adjudication. — 

An examination of the decision appealed from, however, fails to 

Show that it passed upon the. other issue raised by the applicant that 
is, that thé register should be compelled to account for. the loss of the 
final proof-of the entryman, and if it be not produced, that action 
sbould be commenced against his bondsmen to indemnity the heirs of 
Francis T. Reilly for any loss that may be occasioned them. by his 
alleged wrongful conduct. The register was the proper officer to whom 
the papers should have been forwarded, but in view of the fact that 
the United States has not been damnified by the alleged wrongful 
conduct of the register, this Department can not urge a suit to be 
brought upon his bond as prayed for by the applicant. United States 
». San Jacinto Tin Co. (125 U.S.,.273, and cases therein cited.) 

But the showing made is sufficient upon whieb your office may make 
demand upon the then register for the production of the papers, if 
they are in his possession, and upon the failure to secure the papers in 
this way the heirs of Francis T. Reilly will be allowed either to prove 
the contents of the original proof or to make new proof showing ee 
the entryman complied with the law durin g@ his lifetime. 

The decision appealed from is accordingly modified. 


ee: 


RAILROAD GRANT—INDEMNITY SELECTION—SPECIFICATION or | LOSS. 
O’BRIEN v. NORTHERN Pactrric R, R. Co, 
Indemnity selections made under the departmental. order waiving specification of 
loss are valid, und while of record a bar to the allowance of adverse claims. A 
list in bulk of lost lands filed thereafter in support of such selections does not © 
invalidate the same, nor can a subsequent rearrangement: of said list, tract for 
tract, to correspond with the selections, be regarded as an abandonment of the . 
. company’s right under its original action. ; 
Sconeiat y Smith to the Commissioner of the General Land Office, February 
(J. I, H.) 10, 1596. | (I. D.) 


Involving the NW. 3 4, Sec. 11, T.17 N., BR. 46 BE. - Spokane land district, 
Washington. 

This land is witbiu the fademniie limits of the graut to the defendant- — 
company, and on December 17, 1883, said company filed its list selecting 
this, with other lands, as fudeniniey lands under its grant. 

June 8, 1892, O’Brien made application for homestead entry for said 
land claiming. settlement from about October 15, 1885, and claiuing » 
that at the time of the company’s selection i foresnid: this laud was held 
by a valid adverse settlement existing thereon. | 
- The evidence shows that. one Thos. Gvibben made some hapesetacal 
on the land in connection with an adjoining quarter section (the NE. 4 
of Sec. 10), upon which he made homestead entry March 21, 1884, 
and that he held possession of the land in controversy until 1885 when _ 
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he turned it over to O’Brien who, from October 15, 1885, held posses- © 
sion and lived thereon, expecting to make homestead entry for it. 

The local officers upon the hearing. recommended. the Rejection of 7 
O’Brien’s application to make homestead entry. 

Gribben never lived on this land but resided on his adjoinine ere 
section from his first settlement until after he completed his homestead 
entry, and until his death afterwards. He therefore could not have had 
such possession, of the land in dispute, as a settler, that would prevent 
its selection by the company and O’Brien gained no rights by succeed- 
ing to such illegal possession. His rights must rest on his application 
and settlement of October 15, 1885. 

Your office decision holds that the company lost its rights under its 

selection of December 17, 1883, by afterwards filing a rearranged list 
with the lost lands arr anmet tract for tract. wah the lands selected in 
original list of December 17, 1883. 

This Department by letter of May 28, 1883, sper dcally instructed 
your office, which instructions were amenities to the various. local | 
‘officers along the line, to allow the Northern Pacific Railroad Company 
to make selection of indemnity lands “leaving the ascertainment of the 
lands lost in place to your office instead of requiring preliminary lists 
of such lost lands tract for tract from the company as heretofore.” __ 

These instructions remained unchanged (as to the defendant- com- 
pany) until August 4, 1885, when, by circular, OTE and receivers 
were instructed: 7 | 7 

Where indemnity selections have ueuetarrs been made aieiont sosiReation of 
Josses you will require the companies to designate the deticiencies for which such 
indemnity is to be applied, before further selections are allowed. (4 L. D., 40.) 

So the list filed by the defendant company in December, 1883, was in 
accordance with the instructions from the Depar tment then in force, and 
‘was a valid selection. 

Afterward the compauy, on oeebe 31, 1887, filed a list specifying 
_ the losses, but the lands so specified were given in bulk. 

On August 30, 1892, the company filed a list of the same lands but 
rearranged so as to designate losses tract for tract with the selected 
lands. , - 

O’Brien made application for his homestead entry June 3, 1892, based 
on his settlement of 1885. 

It-is claimed that the ruling in the ease of La Bar v. Northern Pacific 
R. R. Co, (17 L. D., 406) applies, and that the filing of a rearranged list 
subsequently to O’Brien’s application is an abandonment of the selec- 
tion of 1883; but in the La Bar case the last list filed, giving the losses 
tract for tract (instead of in bulk) and applying it to the indemnity list, 
shows that there was a change in a part of the lands; that is, the last : 
ie list embraced lands not covered by the former one and was in fact. a 

different list, and. it is said in that decision, page 408,— | 
Lt is plain that it was intended as a subs titute or amendment of the old list, aud 
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on account of its variance therefrom must be treated as an abandonment of the old 
list, for the company cannot stand on two lists, specifying different losses as the 
basestherefor. . .  . -When' La, Bar settled on October. 1, 1887, he settled subject 
‘only to the selection of 1883 which having been abandoned, removed any bar against 
his settlement. i 
But it is not claimed in this case that the last list of lost lands con- 
tained other or different lands, or less or more, than was in the list 
specifying the lost lands in bulk. : | : 
As to the selection made December, 1883, specifying no losses either 
in bulk or tract for tract, that was unquestionably a vyalid selection. 
when made, and 
the selection having been made in aged with the order dispensing with -the 
necessity of specifying losses tract for tract, it was legally made, and while it 
remains on the records of the office it imparts notice to. all settlers and entrymen. 
Sawyer v, Northern Pacific R. R. Ca, a2 L. D. » 448), and Clancy v. Hasvines: and 
Dakota R. R. Co, (17 L, D., 596). 


‘ October 31, 1887, the company filed a list of losses to be applied to . 
the prior ‘adem selections of 1883, but it seems to have been in bulk. 
- The company could have been eeuiived to rearrange this list so as to 
show the losses and designate the lost lands: tract for tract with the 
indemnity lands so selected in 1883, and while it does not. appear whether 
_ the company was required to rearrange the list of losses in that way or 
voluntarily did it, yet, on August 30, 1892, the company filed. a rear- 


ranged list designating the lost inde aa for tract, so it could be 


_ applied to the selection of December, 1883. 
| lt does not appear that the company did anythin g iat could be con- 

strued into abandonment. The first jist of lost lands filed in 1887 did 
not invalidate the selection of 1883 as your office decision properly. 
holds, nor was it necessary iu order to validate such selection. The 
circular of 1885, supra, does not provide, even inferentially, that a failure 
to file a list of losses will render nugatory selections theretofore made, 
but that such list must be filed ‘before further selections are allowed.” . 
In the case of the Sonthera Minnesota pal ay kxpress Company (12 L. D., 518), 
it was held that indemnity railroad selection will not be approved, in the sbeanied of 
due specification of the losses for which the indemity is asked, aud the list subinitted 
was returned that the losses might be specified. 

in the present case, the list is not here for approval, and, while I should rotline to 

approve this selection until a loss is specified, yet, for the reasons before stated, the 
Selection was a bar to Clancy’s entry, and the same must accordingly be canceled, 
unless, after due notice, he elects to permit the same to stand subject to the approval 
of the company’s selection. Clancy v. Hastings and Dakota R, R. Co. » Supra. 


_ By the rearranged list the company claimed no more or different 
lands than. were included: in the selection of 1883, nor does it appear’ 
that it changed, by au acre, the losses to be applied to such selection, 
bat simply rearranged the list of 1887 so as to specify a loss for each 
particular tract selected. Its selection has, since 1883, remained of 
record, a notice and bar. to the allowance of any adverse claim. 

Your office decision is reversed. e 
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og RAILROAD LAND S—SECTION 3, ACT-OF SEPTEMBER. 29, 1990. 
DUNNE ». Sonn. i 


digi application for the tent of navehaee: on behalf o a jcmiceuinn firm, made in 
accordance with the circular notice of a railroad company, may be enone the 
‘subject of assignment to one of the members of said tirm, through agreement 
of the parties,and thus confer upon such assignee the status of a licensee 
entitled to invoke the provisions of section 3, act of September 29, 1890. 


Secretary Smith to the Commissioner of the General Land Office, February 
(J.1.H.) | | 10, 1896. , (CW. F. M.) 


On July 28, 1892, James F. Dunne filed an application to purchase, 
under the first clause of the third section of the act of September 29, 
1890 (26 State, 496), lots 1, 2, 3, the N. 4 of the NE..4, the SW.-4, of — 
the NE. i, the SW. dof the SE. 4 and the SE. 4 of the NW. 4 of section 
23, township 17 5. srange 8 EK. within the land district of San Ir AnCISCO, 
| California. : 
On August 1, 1893, the day on shies Daine was to nile final proof | 
according to his published intention, he was met by Richard T, Stone, 
a homestead claimant in partial conflict, who disputed his right, and a 
hearing was then held upon the issue as to whether or not Dunne was 
a possessor of the land claimed by him under a license trom the South- 
_ ern Pacific Railroad Company i in such a manner as to entitle him to the 
benefits of the act. | 

The register and receiver found for Dunne, but on neal to your 
office it was held that “Dunne does not hold by deed, written contract — 
with or license from the raiiroad. company or its assignees,” and his | 
application and final proof were rejected. | 

Dunne has appealed here. 

Donnelly, Dunne and Co.,a partnership composed of Edward T. Don- 
nelly, James F. Dunne, aad A.J. Donnelly, took possession of the land 
in controversy about 1869, and has held it to the present: time. On 
March 19, 1873, E. T. Donnelly and A. J. Donnelly, acting for the firm, 
made application to the Southern Pacific Railroad Company to purchase 
section 23, township 17 south, range 8 east, upon the terms casli or 
credit at the option of the company. Subsequently, about the year 
1884, it was agreed among the members of the firm that each should 
have the beneiit of certain specified applications for the purchase of 
lands of different classes made in behalf of the partnership. By the 
terms of that agreement Dunne took the interest of the partnership in 
the application to purchase the land in contest, tog ever with the rights 
growing out of the same. 

_ In the decision appealed from it is said, that. 
E. T. Donnelly and A. J. Donnelly may have become licensees of the railroad com- 
pany, but Dunne certainly can not successfully claim a license from said company, © 


nor can he hold by virtue of a verbal assignment from E. T; and A. J. Donnelly, for 
the statute of frauds forbids such a conveyance, 
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I think there can be no doubt that the application Bao the bwo 
Donnellys the attitude in law of licensees. 

From the decision of the register and receiver it is learned that 
they went into possession and. incurred the expeuse under a license from the com- 
pany, inviting settlers on their lands and notifying persons to purchase, both by — 
circulars, which they distributed, and advertisement in newspapers. Under these 
invitations many thousand persons improved land reserved for the railroad company, 

In the case of Eastman v. Wiseman, 18 L. D., 337, where the nature 
of the license contemplated by the statute is exhaustively discussed; 
after stating the proposition that a license may arise by implication 


.. from circumstances, it is held that the invitations issued by the railroad 


company, coupled with an implied acceptance of the invitation by an 
application to purchase, constitutes a license from the zompany to enter 
upon and take possession of Jand for the purpose of making improve- 
ments thereon under a guarantee of title from the company, after the 
performance of certain conditions precedent, as set forth in the circulars 
of invitation. — | : 3 

It is further held in that case that such a license, being coupled with 
an interest, nay be the subject of assignment, and when assigned car- 
ries with it all the rights and privileges of the original licensee. 

It is not disputed that the members of the firm of Donnelly, Dunne 
and Company made a verbal agreement in 1884, the object of which 
was to effect a division of those of its assets eoneisting of licenses. and 
applications to purchase public and other lands, nor is it disputed that 
the liceuse to purchase the land in controversy is an asset of the firm, 
notwithstanding the application was made by individual members of 
the firm. 

I can not assent to the proposition that the arrangement among the 
partners looking to a division of their interest is reprobated by the 
statute of frauds, or any other rule of evidence on the subject of con- 
veyances of real estate. In Hastmanv. Wiseman, supra, an assignment 
of such an interest was recognized, and there is nothing in the decision 
to show that it was in writing. There was, it is true, a written relin- 
quishment of his right to the land, but it is nee shown that that Instru- 
ment possessed the incidents of a deed of resi] estate. = 

I find from the evidence that the application in this case was aide 
in behalf of the partnership of Donnelly, Dunne and Company, and 

‘that by virtue of an agreement subsequently entered into by the par- 
ties, members of the firm, the interest of the firm in the license passed 
to Dunne. 

The decision of your office is, therefore, reversed, 
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HOMESTEAD Cc ONTEST—FAILURE TO M: AIN'T AIN RESIDEN CE, 
J OHNSON ». EASTER. 


The plea of il] health can not be received as an excuse for failure to maintain resi- 
“ dence, and make substantial improvements, unless good faith is shown, and it is 
clearly apparent that such failure is due to the causes alles ed. 


Basetars Smith to the Commissioner of the General Land Office, February 
(J.J. OH) | 7 10, 1896. : (C. J. G.) 


_ This controversy involves the N. 4 of the NW. 4 and the SE. 4 of the 
NW. 4 of Sec. 33, T. 49 N., R. 9 W., Ashiand land aintsial, Wisconsin. 
_ Joseph H. Easter made homestead entry of the same March 23, 1891. 
William H. Johnson filed affidavit of contest against said entry | 
December 9, 1893, alleging substantially that Easter failed to cultivate 
or improve the land during the year 1893; that he has never estab- 
lished or maintained a residence thereon? that the last visit to said 
tract was made by the entryman in April, 1893; that he is informed — 
and believes that Haster resides in Chicago, Tlisois: and has resided 
there at all times since making his entry, his post-office address being 
Roger’s Park, Chicago, Illinois; and that said entry was not made in — 
good faith, but with the fraudulent intent of obtaining title to said 
land by a solorable compliance with the homestead law. 
The hearing was had on February 12,1894. Johnson apnetred in . 
person, and by attorney. Easter arc: specially by attorney only, 
who moved to dismiss the contest for want of jurisdiction, in that Eas- 
- ter had not been personally served with notice of contest. This motion 
was overruled. Haster’s attorney then filed a motion, supported by 
affidavit, for a continuance, on account of the absence of necessary wit-_ 
nesses. As Johnson admitted that the witnesses named in Easter’s 


affidavit would, if present, testify as ther ein set forth, including Easter 


himself, the case proceeded to trial. 

gan an examination of the testimony the local office rendered deci- 
sion in favor of the contestant, and recommended the cancellation of 
Easter’s entry. The latter appealed to your office, and by letter of 
September 24, 1894, you reversed the decision of the local office and 
held Easter’s entry intact. 

_. Johnson appeals to this Department. 

“In their decision the local officers say— 

the affidavit of Easter for a continuance in this case alleges ill-health as a sufficient 
excuse for his failure to reside upon the homestead. We do not think the facts 
therein set up are a. valid ground. for his continued absence and failure to comply 
with the homestead law. 

Substantially the facts in the case are as” follows—Formerly there 
was a contest between the same parties involving the same land, on. 
the question of priority of settlement and residence. The decision was 
in Haster’s favor, with the exception of one forty. So there appears to 
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retain tT ey 


be no question as to establishment of re of residence; but iether once estab» 


lished, it has been maintained. ~ Also t. there i isno question as to Easter’s, | ) . 


asente from the land a year or more prior to date of contest; but ; 
whether said absence was justifiable or excusable. 

In bis application Easter stated that he is unable, on account of sick= 
ness, to attend the trial; that he is now, and for more than a year last 
past has been afflicted wiih epilepsy or falling fits, and has not been In, 
such condition of health as would: permit him to live on the homestead - 
without the continuous attendance and care of an assistant; that he 
has beeu advised by his physician that he is liable at any time to have, 
such an attack of the disease as to require the inmediate attendance of 
a physician, which he could not have out in the woods on his homestead. 

away from any town or village in which a physician is located; and. | 
that he is unable financially to employ any one competent to take care: 

of him, and give him constant attention on the homestead. 
"The testimony shows that Easter left the land in December, L891, and was absent’ 
until May, 1892, when he returned to the homestead for three days. During this 
visit he did a little clearing and planted a garden patch of about’six square rods, 
the crop being neither cultivated or gathered. He was absent until the following _ 
November, in which month he was on the place one or two nights. He then boarded — 
up and nailed the doors and windows of his cabin. It does not appear that he was 
again on his homestead, and in April or May, 1893, he weut to Chicago, Hitnos, 
where he has since remained. 

Outside of the garden patch and the clearing, the latter estimated to 
be worth ten or twelve dollars, Easter’s finprovelnents consisted of a 
cabin twelve by fourteen feet, worth from twenty to twenty-five dollars. 
The land in controversy has been | in EKaster’s s possession since 1890, and 
yet, according to his own estimate, only about one and two. thirds acres 
are cleared; most of this was done: prior to the former contest. 

It was error for your office to find that Easter resided continuously: 
on this land. from August, 1890, until December 22, 1892. According 
to his own statement defendant was only there from August, 1890, until 
December 22, 1891, a period of sixteen months. He makes no sini of 
residence or cultivation during 1893, The evidence shows that he was 
present in May, 1892, for two or three days; also in November of the 
same year for one or two nights. This would indicate, up to the date 
of contest and immediately prior EDETERO;: an almost continuous absence 
of over two years. _ 

The testimony further shows that prior to the last time Easter went 
away he was in ordinarily good health. When Easter left his claim 
the last time he told Johnson that he was going to Minneapolis to the 
National Convention, and presumably alone. It was stated that he 
used to pack on his back fifty to seventy pounds from Brule, a distance 
of twelve or thirteen miles. While at that time he may ee been suf- 
fering from epileptic fits, itis not shown that he was wholly incapaci- 
tated from performing more work than the present improvements on 

the land would indicate. There was no cultivation except a small gar- 


ois eee: 
¢ 
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den, and. that was said to be near the river in sandy. Soll, which prob- 
ably did not ueed clearing before planting. 

_ The evidence would tend to show that Easter pabatie too confident 
from his success in the former contest, where the decision in the matter 


of prior settlement was in his favor. When he left the land the last 


time he evidently knew that his absence would be indefinite; this is 
shown by the fact that he naiied up the doors and windows of his cabin, 

The nature of Kaster’s disease, epilepsy, was not such as to preclude 
him from making all necessary preparation for his absence, namely 
applying for leave of absence. The laws are very.lenient in respect of 
persons afflicted by temporary illness or permanent disease, and full 
provision:‘has been made therefor in section 3 of tie act of March 2, 
1889 (25 Stat., 8594). The only requireinent is that the applicant should . 


explain its necessity aud apply for leave of absence. Easter made no 


such application and his absence for so long a period, from whatever 
cause, was entirely unauthorized. | 7 

- The government is disposed to be liberal in its tr eatment of entry men, 
who, by reason of sickness and disease, are unable to fully comply with 


the laws regulating the entry of the public lands, but I am inclined to 
. think it would be an exercise of liberality and Jenieney beyond what 


was intended by Congress to allow the present entry to remain intact. 
I am of the opinion that the plea of sickness cannot be received as an 
excuse for failure to maintain residence on a homestead entry and make 
substantial improvements thereon, unless good faith is clearly shown, 
and it is. very apparent that such failure is due to the causes alleged. 

' Kaster’s sickness might possibly be an excuse for his laches during 
the year immediately preceding the date of contest, but it cei tainly 


cannot atone for his want of cultivation and inproreiient for the several 


years the land has been in his possession, and especially for his failure 


— to reside upon and improve his claim for as mauy as two years prior to 


the date of contest; nor can it excuse his neglect in applying for leave 
of absence the last time he left the land, when he must have known 
that he would be away indefinitely. | | 

In all the cases‘vited in support of your office decision, Pr faith 
was an essential element. Under the leave of absence act good faith 
must be affirmatively.shown. Unless that appears, the leave of absence 
will be refused. Certainly, where an eutryman voluutarily absents him- 
self from his claim, the acts and circumstances surrounding his case 
should be caretally considered, and his good faith should be clearly 
apparent. If itis not, his entry should be forfeited. In my estimation 
such good faith has not been shown in the present case as to entitle 
Easter to have his entry held intact. 

Your decision is therefore reversed, Easter’s entry ¥ will be canceled, 
and preference right awarded to J ohnson. | 
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- RAILROAD GRANT—INDEMNITY SELECTION. —SETT LEMENT CL AIM. 
_NorrHery PAciFIC RR Co. vy. FLANNERY. 


In case of.a contract of purchase made with a railroad company, involving a specific 
tract within the indemnity limits of the grant, the subsequent selection of such 
tract by the company will be presumed to have been male for the protection of | 
the purchaser; and his subsequent residence on the lanl, in reliance on the come 
pany’s title, cannot be held as conferring any right as against the company. 


Secretary Smith to the Commissioner of the General Land Office, February 
(J. TL. A.) 10, 1896. | : (F. W. C.,) 


TL have considered the motion filed on behalf of the Northern Pacific 
- Railroad Company for reconsideration of departmental decision of © 
February 23, 1895 (20 L. D., 138), in the case of the Northern Pacific © 
Railroad Oampany v. Fein Flanuery, involving the NE, 4 of See. 15, 
T.8 N., R12 E., Helena land district, Montana. — 

This case arose: upon an application filed by Flannery December 4, 
1886, to make entry of the land before described under the homestead 
ane. which application was rejected for conflict with we eed : 
selection of the Northern Pacific Railroad. , 

The land is within the indemnity limits of the grant for said company 
and was included in its list of selections filed February 26, 1885. | 
~ In the homestead affidavit filed by Flannery which accompanied “his 
application presented on December 4, 1886, he alleged settlement upon 
the land in October, 1882, and with register’s letter of January 7, 1889, 
was forwarded a second affidavit by Flannery, executed November 19, | 
1888, in which he alleged settlement upon the Jand April 1, 1883, and. 
that he had since continued residing upon and improving the land. In 
this affidavit he also alleged that shortly after making settlement upon 
the land he was informed that it was included within the indemnity 
limits of the railroad grant and that title could only be acquired 
through the company; that he thereupon entered into an agreement 
with the company for the purcliase of this land and made payments at 
various times on account thereof, aggregating between three and four 
hundred dollars; that as soon as he learned that he was entitled to. 

make entry under the public land laws he discontinued his payments 
under the contract with the company, and that he had at all times 
resided upon and claimed the land as his home. | 

Upon this affidavit your office ordered a hearing. The testimony 
taken at such hearing showed that in 1882 Flannery purchased the 
improvements made by a prior settler upon this land, who gave him 
possession; that he, Flannery, made actual settlement thereon in Feb- 
ruary, 1883, and that he had since continued residing upon the land, 
cultivating and improving the same; his improvements at the date of 3 
the hearing being valued at the amount of $1000. 
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There was no evidence offered at the hearing relative to an agree: 
ment entered into between Flannery and the company for the purchase 
of this land. 

Your office decision of May ds 1891, held itis company’s Selection for 
cancellation with a view to alleging Flanunery’s application, from which — 
the company appealed to this departinent, the appeal being considered 
in departmental decision of lebruary 23; neve) me, 

In that opinion it was held: 


There can be no question under. the testimony, put that at the date of selection 
and for more than two years prior thereto, this land was in the possession and oceu- | 
pancy of Flannery, and while it is true that he admits a previous agreement with the 
company to purchase of it its title to this land, you I donot think that the showing 
made is sufficient to avoid his settlement. . 

‘It is clear that he did not go upon the land in accordance with a previous agree- 
ment made with the company; in other words, the company did not pat him in 
possession of the land, for it is clearly shown that he purchased the improvenents 
of a prior settler and that it was not until after he had lived upon the land for some | 
time that he learned of the adverse claim of the company. Learning of this adverse 
claim on account of the grant, and in order to protect himself in his possession, he 
contracted with the company for the purchase of this land and on account thereof 
made payments as before stated; but as soon as he learned that he would be per- 
mitted to make entry under the settlement laws, he repudiated his contract with 
the company and made application under the homestead laws, as before stated. 

Your office decision was therefore affirmed. A review of said decision 
was denied February 23, 1895 (20. L. D., 466). 

The basis of the nog under consideration is that Flannery, on Ja an-— 
- uary 25, 1885, before the company made selection of this land, entered | 

intoa sontract for the purchase thereof from the company, and that said. 

- contract was never repudiated, but on the contrary, full payment was 
made on account Pee and the tract deeded to Flannery by the com- 
pany on August 7, 1891. 

Accompanying the motion is a letter from Flannery addressed to the 
company, in which, after setting out the fact that he had bought said 
land from the come and. received its warranty deed, he states as. 
follows: : 

_A few days ago] received notice that thé Hon. Secretary of the Interior has decided, 
that the NE. 4, Sec. 15, T.8 N., R.12 E., is government land and directing cancellation 
of the railroad section (selection). I sold the land three years ago with a warranty 
deed, The party I sold to has notified me to make the title good. Will you appeal — 
the case or what will you do? ‘Please write me and let me know all about it. : 

The company bas, since filing the motion under consideration, filed a 
waiver by Flannery of any claim under his. ‘settlement pon this land 
adverse to the company. 

- From the above it would appear that the decision of this Devatnicnt 
ee miscarried, for it would appear that Flannery did not abandon his 
contract with ‘ie company, but completed the same and has since sold 
the land relying upon the company’s warranty. It would therefore seem 
_ that in reality he had abandoned the claim initiated by the ce 
of his homestead application. = 
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At the time of the mech of the decision of this Department all — 
the facts relative to the contract entered into between Flannery and 
the company were not before this Department. For this omission it 
would seem that the company alone is responsible. It would appear, 
however, that sufficient showing has been made.to warrant the reversal 
of the previous decision of this Department. - | ; 

Flannery having entered into a contract with the company for dite 
See of these lands prior to the selection of the same by the: com. | 
pany, it must be presumed that the subsequent selection made by the 
company was on account of and for the protection of Flannery under 
his contract entered into as before stated. His subsequent actions 
show that he has relied upon the company’s title since making said 
contract and he can not be held to have acquired any rights by his sub- 
sequent residence upon and improvement of this tract that would defeat 
the company’s right under its selection made as before stated. 

The previous decision of this Department directing the cancellation 
of the company’s selection of the tract, on account of the settlement 
claim of Flannery is recalled and vacated, and said selection, if canceled - 
upon your office records, will be re-instated. TF lannery’s application 
will stand re} ected. : ; 


RIGHT OF WAY—TOLL ROAD—SECTION 2477, TR. S. 
Wason TOLL Roap Co. v7. CREEDE TownsrtE (ON REVIEW). 


In recognizing aright of way claimed on behalf of a toll road under section 2477, 
R. 8., the Department will not, in the absence of express statutory authority, 
aseanuiine the width of such right of way. 


Secretary Smith to the Commissioner of the General Land Office, February 
| 10, 1896. - Pid. 0.52 


J have before me a motion for review of departmental decision of | 
October 31, 1895 (21 L. D. he filed by counsel for the townsite of 
‘Creede. 

. It appears that the mayor of the town of Creede submitted meee of 
settlement and occupancy of certain lands in Secs. 19 and 20, Tp. 42 N.,-- . 
R. 1 E., and Sec. 25, Tp. 42 N., R. 1 W., Del Norte, Golarado: land dine 
trict, and sought to. enter the same for the benefit of the settlers — 
thereon. The Wason Toll Road Company protested, claiming a right 
of way of one hundred feet through the land for the operation of its 
toll road. 
| A hearing was ordered, and as a result the local office decommienied 
a dismissal of the pr aieee On appeal, your office affirmed this action, 
and the.. Department, by its said decision, reversed the judgments 
below, holding that the road company, being the prior occupant of the 
land, was entitled to its right of way. 

—-10332—voL 22—-—10 
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: Review of this judgment is now asked, and the errors. assigned are 
a) that it was error to hold that the eile in the case of Deffeback. v. 
Hawke, 115 U. 8., 392, does not apply to this case; (2) in holding that 
the grant of the Tene of way was akin to the statutory grant of right 
of way to railroad companies; (3) in holding that there were no settle- 
ments at Creede prior to the location of the toll road; (4) in holding | 


. that the case of Smith v. Townsend, 148 U. 8., 490, is an authority for 


or. has any bearing on the case at bar; (5) in “citing as authority the 
quotation from 6 Am. & Eng. Ene. of Law; and (6) it is insisted “that 
there is nothing whatever in this case, as disclosed by the record, author- 
izing the right of way of this company to be one hundred feet wide. af 

It will be seen by an examination of the reported case that all of the 
questions suggested by this motion were given consideration, with pos- 
sibly the exception of the last. The authorities cited and relied er 
and the discussion in relation thereto will be adhered to. — 
_ The Department did not hold, as stated by counsel, that there was 
no settlement at Creede prior to the location of the toll road. What 
it did say was, that ‘there were but two or three cabins in what is now 
Creede, outside of the ‘commissary’ of the mine,” at the time the road 
was surveyed and construction begun. It is conceded that at the time 
the road was constructed through the un a considerable pomaes of , 
it was occupied by settlers. | 

As to the last suggestion of counsel, it may be said that the Sepa: 
ment did not decide that the road company was entitled to one hundred 
feet.. What it decided was that “patent will issue to the townsite, if 
otherwise satistactory, for the land claimed, subject, however, to the 
easement of the Wason Toll Company’s right of way for the road 
through the land thus patented.” It will thus be seen that the width — 
of the right of way was not fixed. This was not accidental at all. 


- This matter was considered, and it was determined that it was doubt- al 
ful whether the Department would have jurisdiction to fix the width of | 


the right of way in the absence of express authority by Congress. It 
-was therefore deemed advisable not to decide this question, inasmuch | 
as the State court, or authorities, after title had passed from the nation, 
had full power to settle this controversy. 

It is true that the Road Company claims one hanes feet in width _ 
as its right of way,and, while the Department sustained its contention 
as to its right of way, the width thereof was not determined, and it was _ 
not intended to be. | : 

‘The motion is therefore overruled. 
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OKLAHOMA LANDS-—-COUNCIL GROVE TIMBER RESERVE. 
WW. F. MacMartTin. = , 


Council Grove military timber reserve established prior to the opening of the Creek 
lands, thongh falling within the limits of the lands opened by the President’s 
_ proclamation, was noted on the maps of official and public survey as excepted 
from Peuulement, aud therefore reserved by competent authority. 


Seer eretary Smith to the Commissioner of the General Land Office, February 
10,.1896, — ee Be CA 


On November 13,. 1894, y your office affirmed the rejection by the local | 
office of MacMartin’s application to make homestead entry of the NE. 4 
Sec. 33, T. 12, R.4 W., I. M., Oklahoma, Oklahoma. The application 
was made July 16, 1394, The rejection was because the land was within — 
a military nocomeatien segregated from the public domain by executive 

order, dated ipescuner 26, 1885, and April 19, 1889. 
. This tract was portiotl of ie lands the occupancy title to which 

was ceded. by the Creek Indians to the United States in 1866 for the 
purpose of settling friendly Indian tribes thereon. On December 31, 
1885, by general orders N o. 128 of the Secretary of War, & rilitary 
timber reservation known as Council Grove was proclaimed and the: 
tract in question is within its limits. | 
_ Itis contended by appellant that this land was opened to homestead 

entry by the act of March 2, 1889, and by proclamation of the Presi 
dent, dated March 23, 1889. 

The reservation was within the territory ceded by the Creek Indians’ 
on January 19, 1889, and ratified by Congress on March 1, 1889 (25 
Stat., 757). ie ratifying act (section 2) says: | | 
That the lands acquired by the United States under said agreeinent shall be a ae 
of the public domain, but they shall only be disposed of in accordance with the laws 


- regulating homestead entries, and to the persons qualified to make such homestead 
entries not exceeding one hundred and sixty acres to one qualified claimant. 


- In the act of March 2, 1889 (25 Stat., 980), appa g to the Seminole 

lands, it was provided (section 13): 
That the lands acquired by the United States under Baia agreement shall be a part 
of the public domain, to be disposed of only as herein provided. 
_ . Further in the same section, after providing that the lands shall be 
opened by proclamation of the President, it is Stated that all the fore- — 
going provisions ‘shall apply to and regulate the lands acquired from , 
the Muscogee or Creek Indians by the cession of J anuary 19, 1889, 

The proclamation opening these lands was signed March 23, 1889,,, 
and while the boundaries of the land declared open for settlement; 
_ included within them the Council Grove military timber reservation, | 

_ that reservation was excepted from entry and set aside and marked on, 
‘the official and public map of the lands opened for settlement and 
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entry, and the statement printed ¢ on the map was * Timber reserve not 
open for settlement.” i 


In view of this it must be held. that t the land applied be was reserved 


‘by competent authority, and your action in rejecting the ap pHeation of 
MacMartin i is affirmed, 


PRACTICE—REVIEW—CONTES1T—SETTLEMENT RIGHT. 
LEMMONS v, WILLIAMS. | | 


An allegation of amicable adjustment prior to judgment, made on motion for review, 


may be properly treated as the basis for further i inquiry and decision in accord- ~ | 


ance therewith. 
As agaiust third parties the settlement right of a claimant will be pr otected dnring 
’ the pendency of proceedings between such claimant and a prior entry man, 


Secretary Smith to the Commissioner of the General Land Office, February 
(dety @ © ° | MO DBIG 8 ah | (A. EB) 


I have before ine a motion for review of departmental decision of 
July 12, 1894 (19 L. D., 37), there entitled Lawson H. Lemmons, which 
decision awarded to said Lemmons the SE. 4 of Sec. 28, Tp. 8 N., R. 15 
W., Oklahoma, Oklahoma Territory. The motion for review has been 
filed by Daniel C. Williams. 

_ In order to fully understand the relations of the respective parties, 
the following recital will be appropriate. 

Williams applied to file soldier’s declaratory statement for the tract 
described May 4, 1892, without proof of service in the United States 
army during the war. His application was suspended for the purpose 
of allowing him to furnish the missing proof, which he did on June 6, 
1892, and the application was allowed. In the meantime, on May 3l, 
1892, Lemmons was allowed to make homestead entry of the tract in 
question. Subsequently, to wit, on June 24,1892, Williams was allowed 
to carry his declaratory statement into a homestead entry. 

On the issue thus raised between the parties, both of whom, as above 
seen, had entries of record, the Departinent, in the decision under 
_ review, held that Lemmons had the better right, inasmuch as at the 
date of his application to enter the application of Williams to file 
-soldier’s declaratory statement was incomplete and defective, thus 
reversing the decision of your office which awarded the superior right 
to Williams, on the ground that when he had cured the defect in his 
_ application to file, his rights related back. to the original presentation | 
of said application. 
- The motion for review, while not directly aise the judgment 
above indicated, asks a reconsideration and review on the ground that. 
the case between the parties had, prior to said decision, | 
been depron ised and settled; that the said Lawson H. Lemmons had abandoned 


and withdrawn all claim to the tract therein involved, and that through inadvert- 
ence and error said cause was allowed to pr oceed to a final decision. 
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| Williams accompanies this motion with his affidavit, dated Febru-- 
ary. 28, 1894, stating that he had just been informed of the depart- 
nea. eaion of July 12, supra, holding for cancellation his entry, 


a and that prior to the issuance of said decision he had | 


| secured, as he supposed, the withdrawal of the said appeal and the ian taeek 
of said Lemmons; that on September 27, 1893, your affiant compromised all the 
issues between himself and Lawson H. Lemmons: and said Lemmons executed a — 
withdrawal and relinquishment of all claims to the tract herein involved, and as 
your affiant understood and believed notified his attorney of record to withdraw his 
appeal, and following ont said withdrawal and dismissal left said tract and went to 
some point in the Indian Territory, or in the Oklahoma Territory near Fort Sill, 0. 
T.; that since said time Lawson H. Lemmons has not resided upon said tact, nor 
lai a any claim thereto, and that it has been through a mistake, error and oversight 
of the attorney of Lemmons that the appeal was not dismissed and the relinquish- 

~ ment of Lemmons filed. : 


‘Williams further states that he is now and has been for more than a 
year the sole and only occupant of said tract, that he has valuable and 
permanent improvements thereon, consisting of a house, all of said 
tract under fence, and seventy acres under cultivation—all valued at 
about $600. 

The foregoing affidavit is snbstantially corroborated by affidavit of 
George Gordon, made September 27, 1894. 

Jt appears from papers with the moran that service of notice of the 
departmental decision under review was accepted, September 12, 1894, 
by H. C. St. Jobn, as attorney for Lemmons, and was served upon 
Howe and MeMachan, attorneys for Williams. It also appears that 
service of the motion for review and accompanying affidavits was 
accepted September 27, 1894, by St. John as attorney for Lemmons. 

Notwithstanding what has been said above, a letter has been filed, 
under date of September 15, 1894, by George E. Lemon, Esq., of this 
city, entering his appearance for Lawson H. Lemmons, in the case of 
Lemmons v. Williams now on review before the Department, and asking 
to. be informed of any action taken relative to said motion. 

__ If the facts be as set out in the motion for review, and they have not 
been thus far denied, although, as above stated, said motion was duly 
served upon H. C. St. John, signing himself attorney for Lemmons, 
there would seem to be no good reason why. Williams should not ulti- 
mately secure the land upon which he has settled, as aforesaid. 

~ The motion and accompanying papers are returned herewith, and you’ 
will cause inquiry to be instituted as to whether a relinquishment by 
Lemmons of the tract in question has ever been filed. If it be found 
that relinquishment has been duly filed, you will notify Williams that 


_ he may again make entry of the land in question; for on the record as 


presented .to the Department when the decision was rendered, I am yet 


_ of the opinion that the judgment was correct, and that Williams’s 


entry was properly canceled. Should it be found that no relinquish- 
ment has been filed by Lemmons, Williams will be notified that he may 
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institute contest against the entry of said Lemmons, with the view :to | 
securing the cancellation of the same, on the ground of waiver and 
abandonment, as set out in his affidavit. accompanying his motion for 
review. Should he establish the facts to be as stated by him in said 
motion, the entry of Lemmons may then be canceled and Williams 
allowed to make new entry of the tract. If he has been a settler upon 
the land as stated by him in the motion, aud continues the same, this 
will be protection to him as against parties other than those to this 
record. # 

Under the orders above made, your office i is given full jurisdiction of 
the case, as completely as if said decision of July 12, 1894, now under 
review, had not been made. Should Williams fail to establish the facts 
as now alleged by him, that decision will stand; otherwise it may be 
treated as revoked and set aside, and the case will be a arOe in 


a accordance with the facts as ney may be found. 


CONLEST_RELINQUISHMENT— CHARGE OF FRAUD. 


LEWIS v. BARNARD, 
and 
WINSTON v, BARNARD. 


A charge of frand in the procurement of a relinquishment will nut be entertained, as _ 
against a record entryman, on behalf of a third party who alleges that he is in 
possession of a prior relinquishment and intended to enter the land in controversy. 

- The consideratiou that may have passed between the parties, on the execution of a 

| relinquishment, is not a matter for departmental inquiry, except as an incident, 

in connection with other facts, tending to show that. the entryman was fraadee | 
lently deprived of his land. | | 

' Fraudulent intent in making an entry is not shown by the exeention of a relinquish- 

ment, or an offer to sel] the improvements on the land. 


Secretary Smith to the Commissioner of the General — Office, February 
(J.B) ~ 10, 1896. _ (P. J.C.) 


The land involved herein is the NW. 4 of sec. 5, T. 129 N., R.56 W., 
Fargo, North Dakota, land district, of which Sherwood i. Winston 
made timber culture entry June 25, 1883. On October 22, 1892, his relin- 


quishment was filed and Clarence B. Barnard made homestead entry of - 


the tract. November 4, 1892, Job D. Lewis filed an affidavit of contest 
_ agaiust Barnard’s entry donviter with an application to make homestead 
entry of the tract, aud on November 7 following, filed an amended affi- © 
davit. He charges that Barnard obtained Winston’s relinquishment 
by enticing him to Britton, South Dakota, and when in an intoxicated 
- condition; that he induced him to make affidavit of the loss of the — 
receiver’s receipt of his cash entry, “Barnard knowing such latter fact 
_ to be untrue;” that Barnard’s homestead entry was for the sole pur 
pose of speculation; that on November 4,°1892, he (Barnard) executed 
a relinquishment of his said entry; that he is a resident of South 


DECISIONS RELATING TO THE PUBLIC LANDS. 151 


-. Dakota. He alleges on information and belief that Barnard had used 


his homestead right prior to the date of his entry. He also alleges 
that the loss of the receiver’s receipt “is false, as he has both in his 


.  affiant’s) possession, including Winston’s written relinquishment in 


due form, bearing date July 14, 1892; that he has upon the part of said | 
- Barnard, by said acts, been defrauded out of his interest in said land 


- and deprived from making a soldier’s homestead entry therefor.” He 


asks that a hearing be ordered, Barnard’s homestead entry canceled, 
‘cand the relinquishment obtained as aforesaid be declared fraudulent.” | 

The defendant appeared specially and moved to dismiss the contest, 
for the reason that the affidavit did not state facts sufficient to consti- 
tute a cause of action. The motion was overruled, and the testimony 
was taken before tlie local offices, ending on Match 23, 1893. 

On the same day, Winston filed an affidavit of contest against Bar- 
, Sard: alleging that Barnard “made his entry in fraud; that he procured 
by frand, without consideration, deponent’s: Polina uiehitionts?> that it 
was executed and procured by fraud and misrepresentation by said 
_ Barnard to deponent while he was under the influence of intoxicating 
* liquors, to such an. extent as to incapacitate him from transactin g@ busi- 
ness;”. states that there are.one hundred and ten acres in cultivation, 
and sufficient growth of living trees to allow deponent to make timber- | 
culture final proof; that Barnard’s entry is fraudulent and speculative; — 
that deponent has no knowledge or recollection of executing a relin- 
. quishnient of his entry. He asks that his timber-culture entry be rein- 
stated and Barnard’s homestead entry be canceled. Defendant also 
demurred to this affidavit on the ground that it did not state facts 
sufficient to constitute a cause of contest. : 
- By your office letter of April 11, 1893, a hearing was ordered ou Win: 
ston’s charges, part of the testimony being t es before the local os 
and part by deposition. : 

The local officers consolidated the two | cases, and recommended that 
the homestead entry of Barnard be canceled, and the timber-culture 
_ entry of Winston be reinstated. On appeal, your office, by letter of 
July 23, 1894, affirmed the action below, whereupon Barnard prosecutes. 
_ this appeal, assigning several grounds of error, both of fact and law. 
The issues raised by the affidavits of contest filed by Winston and | 
_ Lewis against Barnard’s entry, and which have been consolidated.into 
one contest, without objection, are: (1) the procurement of Winston’s 
relinquishment while he was in a state of intoxication, and (2) Barnard’s. 
fraudulent or speculative entry. The otlier matters alleged may be 
treated as surplusage, and do not constitute grounds for contest. For 
instance, the allegation of Lewis that he has been defrauded by Barnard} 
because he (Lewis) intended to make a homestead entry of the tract, is 
not such a charge as will be inquired into. (Hamilton v. Harris et ab, 
16 L. D., 288; same, on review, 20 L. D., 227.). | - 

‘There | 1s no controversy apparently between Lewis. and Winston. 
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Lewis holds a ee ee Ce by Winston of the same. ‘land, executed 
in. July, 1892,and delivered to one Yaiser from whom Teme procured. 
it. This relinquishment has never been presented to the local office, 
-and is not in the files. It not having been presented, the Department — 
will take no notice of it, except as evidence in the case. This con- 
troversy as it now sfonde might well be entitled Lewis and Winston W. 
Barnard. ’ 
The ‘testimony shows that Winston had a Biber ean: entry on . 
| the tract; that he had complied with the law in relation to that char- 
acter of nee and had ten acres of trees growing thereon in the ninth 
year after his entry, and, it is claimed, could have made final proof on 
the same, It is shown that he was a man given to drinking, and on all 
convenient occasions would get intoxicated. It is claimed that he was — 
so intoxicated when he executed the relinquishinent that Barnard filed 
as to. be incapable of transacting business, and that Barnard and his 
partner, Gorman, were instrumental in getting him in this condition 
tor the purpose of getting from him the relinquishment. | ; 
Frank Winston, son of Sherwood, testified that about eleven o’clock 
P. M,, on October 21, his father passed his place on his way to Britton, 
South Dakota, in company with Barnard, “so intoxicated that he did 
not know me.” He did not see bis father after that, yet he says, it is 
a fact that he was intoxicated when he signed the relinquishment. 
Sherwood Winston in the Lewis case testified, that he conld not tell 
exactly when it was that he accompanied Barnard to Forman: “he 
claimed that I had better go down there aud let him have this land of 
mine to saye it from losing it. to Mr. Yaiser, who, Le said, was going to 
get it away from me.” Barnard “ was in quite a hurry to get to Britton 
before Mr. Yaiser would miss me at Forman, and that he could make 
arrangements to get around before Mr. Yaiser. I was intoxicated.” | 
He says he had been drinking so hard that he could not tell what the 
paper was; and that he was so mnch so.as to be nnable to transact 
business when he signed the relinquishment. He thinks it was before 
noon that he executed it, had been drunk all night; drove from 
Forman to Britton, and arrived there about midnight. On cross- 
examination, he, says he talked with Barnard about executing the 
souuguabment before he left Forman, after talking about it, went to 
Britton, about twenty miles away. It was probably nine o'clock A. M,, 
-when-he made the relinquishment. “I was pretty full to know any- 
thing.” It was executed before McCoy ia some office. On re-direct 
examination, he was asked if he stopped at his son’s while en. route, ete., 
and his reply was: ‘ We stopped at my son’s place going down. It was 
about 18 miles from Britton. I was intoxicated. . I did not know him.” 
Says he continued to drink up to the time he “executed some papers,” 
and that the liquor. was furnished by Barnard and Gorman. On re-cross 
examination, says: “it may have been about ten o’clock or a little later,” 
when a got to his. son’s house; that ney remained there only a very 


~ 
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short time. About five minutes ;” then went directly to Britton, arriv- 


- ing there about midnight. “Jt might have been between that ‘ine and — 


half past one. We had a good team and drove pretty fast.” Nays he 
merely guesses at the time of their arrival. ‘We stopped at. the 
Arlington house. The place was not opened for customers, the man 


was just moving in. Barnard and Gorman had a Toom there and we: 


all stopped there, 1 in the same room.” 

In hisown case against Barnard, Winston testified that he relinquished 
the land to Barnard, who ‘carried out the idea” to him that it would 
be the best way to save his land; that Yaiser was trying to get it away 
from him, and beat him out of it, and at, the time this happened he was. 


under the influeuce of liquor aid took his advice; that they commenced 


drinking at Forman, and started in a buggy for Britton; they “had 
liquor with them and drank considerable all the way down.” Gorman 
was with them.. He does not remember to have had any conversation. 
with them about the land prior to that day. Says he was intoxicated. 
all the time; had never agreed to it when he was sober. “They told 


me that Mr. Yaiser was going to beat me out of my claim, but I can 


not say for certain as to that.” He was asked if he read over the relin- 
quishment before he. signed it, and says: “I could not read it. I got. 
the lawyer to read it to me;” he “was too blinded with liquor” to read 
it. He did not take any legal advice relative to his relinquishment 


- until spring, when his son came to him. He did not do this sooner, 
because “I supposed that they meant just what they told me, and that | 
_ they were doing it for my benefit, and I did not realize until some of 


my friends told me.” Says he was not drunk.all winter. He speut the 


_ winter in Britton, Gorman and Barnard paying his board. Did chores 


for them and looked after their stock; says he was drunk all the time,. 
obtaining liquor from them. He received no consideration for the relin- © 


quishment. On cross-examination he says, they began to drink a couple 
of hours before they leit Forman; thinks it was about two o’clock A. M. 


when they got to Britton; got up about seven, ‘had a few drinks,” and 


went to the lawyev’s office in the forenoon; there was some talk about | 


the relinquishment; McCoy drew it up, and read it to him at his request. 
It is shown in this cross-examination the witness had made arelinquish- 
ment, or a mortgage, he claimed he oun not tell which, to Yaiser in 
July, 1892, 

The testimony of his son is berate the same as peiore: He 
again says his father ‘*was too intoxicated to know mes his own son,’” 
wheu he passed his house that night. 

The witness Chase in his deposition says, that he saw Winston Octo- 


ber 21, at his hotel in Britton (the Commercial”), and he stopped there 


about one week, and that he was intoxicated during that time. J inch, 
in his deposition, says he saw Winston on the 21st, in Britton, and that 
he was so badly intoxicated that he staggered. 

This is. all the testimon y there is on behalf of the contestants as to 
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Winston’s being drunk at the time he erediiea this relitiquishment. The | 


evidence of the last two witnesses does not fix the time of the day at — 
which they saw him drunk, whether before or after nine o’clock A. M., | 
about the hour Winston says he executed the paper. Hence cer testi- 
mony is of little value. , : | 

But from Wiuston’s own evidence it is clearly apparent, whatever | 
may have been his condition on October 21st, that before he left Forman 
he knew perfectly well what he was going to Britton for. He tells 


what he was going there to do, and the purpose he had in view; he _ 


goes into some detail about the journey, the time they started, when 
_they arrived at his son’s house, when they got to Britton, where they — 
stopped, the hour at which they went to the Jawyer’s office in the morn- 


ing; that the relinqnishment was there drawn up, read to him by the | 


attorney, and executed.. It does not seem as if a man could be intoxi- 
cated to the extent of rendering him incapable of doing business, and 
yet give all these details with such exactness. He says he did not 
know his son when he passed his house. Without desiring to be hyper- 
critical, it. might with propriety be asked, how he knew he did not know — 
his son, if he was insensible from itpcieauion: He apparently knows 
everything else in connection with his journey, even to the pur pose for 
which he was making it. His testimony does not impress me with the 
fact that he was incapacitated. ‘The testimony of his son on this point 
is of but little value. He simply asserts that his father was so intoxi- 
cated that he did not know him. oe does not tell what tr prenSiiEed to 
convince him of that fact. 

But aside from the doubt created by contestant’s: ceatinoiy, there is 
evidence on behalf of the defendant that can not be ov: rlooked. Both. 
Barnard and Gorman testify that he was not intoxicated at any time 
during the negotiations or at the time he signed the papers. ‘They 
admit that they had liquor with them on the trip, and that all of them 
drank of it, but swear that Winston was perfectly sober. In addition 
to their evidence, are. the depositions.of C. A. Dwight, who witnessed 
the execution of the relinquishinent, and J.H.MeCo ,who was then . 
- eounty judge and made, out the papers. The testimony of these wit- 
“nesses seems to have been overlooked both bY} your office and the local 
office; at all events, it is not referred to at all. | 

Dwight says the rolineaishment was signed between eles saa nine 
oeclock in the morning, and that Winston was perfectly sober at that 
time. McCoy says Barnard, Gorman and Winston came to his office 
about eight o’clock A. M., and desired a relinquishment drawn; that at 
Winston’s request he drew it; that Winston stated to him that he had 
lost his receiver’s receipt. Hesays: ‘‘He appeared perfectly sober and 
in his right mind; he was not intoxicated in the least; the relinquish- 
ment was fully read over to him by myself before he signed it.” He 
says he frequently saw him during the next two months and talked 
with him in regard to it, ‘and from that talk I call positively say, that 
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he knew just what he was doing when the relinquishment: was signed, 
and he always expressed himself as being satisfied.” 
it seems to me that this evidence fairly shows that Winston was sober 
at the time of the execution of the papers. |. , 
His charge that the relinquishment was without aousideration is not 
such a charge as the Department will consider, except, perhaps, as an 
incident in connection with others to show that the claimant has been 
defrauded out of his land. The relinquishment runs to the government, 
and it can not inquire as to any consideration that may have passed 
between the parties. This is a matter they must settle between them- 
selves. But notwithstanding this, it is quite apparent that there was 
a consideration paid to Winston by Barnard. The latter says he paid 
bills for him amounting to $100, also his board for the winter of 1892~93, 
- amounting to $100; that he bought clothes, underclothing, shoes, and 
tobacco, and “ gave him a little spending inoney.” His testimony as to 
the board is corroborated, in part at least, by the proprietor of the hotel . 
where Winston boarded, who swears that Barnard paid him for Winstow’s 
board at the rate of $5.00 per week, from November 26, 1892, to February. | 
6, 1893.: Whether the amount he testified to was an inadequate consid- 
~ eration is not for the Department to determine, perhaps, but in view of 
the fact that Winston had then outstanding another relinquishment,. — 
- from which he apparently expected nothing, as he was anxious to give ~ 
another to some person who would give him something, it would seem 
_ a8 if he were not in a position to be heard on the plea of no consideration. 
_ The only testimony in the record on the plea of fraud or speculation 
ou the part of Barnard in making the entry is, that he executed a 
-relinquishment. of his. entry November 2, 1892, and agreed to sell the 


om improvements for $550.00. When the relinquishment was Dr esented. at 


the local office, the Lewis contest was found to be pending, and, as. 
entry could not be made, it was. subsequently returned to him. The 
fact of the execution of a relinquishment or the offering for sale of 
improvements is not an evidence of fraudulent intent in making an 
entry. (Chatten v, Walker, 16 L. D., 6.) The. defendant since entry 
has built a frame house, fourteen by twenty-four feet, ceiled inside, 
shingled and partitioned off into two rooms; a barn, sixteen by twenty-. 
_ four, shed roof, with stalls for eight horses; also another barn, covered. 
with straw, for four horses, and dug a well fifteen feet deep. In addi- 
tion, he had replowed about seventy acres of ground and put it in 


- wheat. 


- It may be added that there was no testimony offered on the ares 
of Barnard’s disqualifications. 

. Your office judgment is, therefore, reversed, and the contests will be 
_ dismissed. | | 
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SWAMP LAND GRANT—CHAR. ACTER OF PROOF, _ | 
SrarE ¢ OF OREGON ET AL. v. PORTER. 


_ he classification of land as swamp and overflowed, that is not at the present time 
of such character, requires clear ard convincing proof of its swampy condition 
at the date of the grant, 


Secretary Smith to the Commissioner of the General Land Office, Februar "y 
(I.E) a 10, 1896. (J. Ls) 


The land involved in this case is the SW. 4 of section 34, T. 23 8., R. 
ol.K., Burns land district, Oregon. In the cent 1873, and again in 1885, 
the State of Oregon selected and claimed said tract under the swamp 
Jand grant of March 12, 1860. On December 7, 1889, Baxter kK. Porter 
made homestead entry No. 61 of the tract. Between September 15, and 
October 13, 1892, a hearing was had in accordance with the circular of 
December 13, 1886 (5 L. D., 279). Attorneys for the State of Oregon 
and Miller, and for Porter attended. 

On March 28, 1893, the recetver found that the tract was not swamp 
and over Aswad: land renexed unfit thereby for cultivation, and recom- 
mended that the State’s claim be rejected, and that Porter be allowed 
to perfect his homestead entry. On July 20, 1893, the register found 
that the tract was such swamp and syerlowed fond. and a ounmen eee 
that it be certified as such to the State. | | 

On July 13, 1894, your office affirmed the decision of the register, and 
held Porter’s homestead entry for cancellation. Porter has appealed. 
to this Department. 

Jt is shown by a clear and palpable pr sponderaies of the testimony— : 
indeed it is not seriously disputed—that said tract of laud is now, and 
for more than ten years has been, a gently sloping and slightly undu- 
lating meadow, producing plentiful crops of valuable hay which have 
been harvested every year; and has, since July 1888, furnished for 

Porter and bis family a good living and a comfortable home. 

To prove notwithstanding, that the tract was on March 12, 1860, 
Swamp and overflowed land rendered unfit thereby for cultivation, the 
representatives of the State of Oregon introduced and examined nine 
witnesses. Two of them, Thomas N. Lofton and C. 8. Grigsby, testi- 
fied that between the months of June and September 1862, the whole 
of Harney Valley was covered with water. It is a historical fact~ 
developed by these same witnesses and many others in contest cases 
before this Department—that the year 1862 was a season of phenome- | 
nal waterfall, amounting almost to a deluge over the whole Pacific slope 
from the crest of the Rocky Mountains to the sea, and from British | 
Columbia to Mexico. (DeWitt v. State of Oregon et al, 21 L. D. 256.). 
- The quarter section in contest was probably covered with water during 
the whole summer of 1862. One of said witnesses G. W. Anderson, 


DECISIONS: RELATING TO THE PUBLIC LANDS. | 157 


first knew the valley in 1874; three of them, J. 8. Devine, E. P..McCor- 
mack, and J. ©. G. Byer, in the year 1876; another one, C. G. Frye, in 
1878; the other two came in later, in the year 1883 or 1884. The testi- 
mony of all of them tends to show that after the year 1874, Harney 
- yalley began to fill up with settlers, and to be cultivated and improved, 
- and made more productive, aud more desirable as a place of residence, 
from year to year. All the testimony shows that the valley including 
the tract in contest is overflowed annually, from the time the snow on 


the mountain begins to melt until about the first of July; and that 


without such overflow the meadows would be arid and valueless. 
The first one of seven witnesses produced by the entryman, (M. 58. 
Riggs, by name), testified that in September 1845, he spent five days 


_ in Harney valley, travelling with an immigration party, and hunting 


horses that went astray. That he and his party went up the west fork 
of Silvies river; and that he, (then twenty years and eight months. 
old), while hunting the horses, traversed a considerable portion of the 
valley, and the meadows now classed as hay-lauds. That he travelled — 
on horseback. That the whole of Harney valley was then dry; as dry 
as it had been during any of the years between 1585 and 1892: That 
he saw no water except in the bed of Silvies river: That he eucoun- 
tered no nud or miry places: That he had no difficulty in riding any- 
where on his horse, after the other horses that had strayed from the 
caravan. This ituess was not impeached, nor was any eueinee made | 
to contradict his testimony. 

The other six witnesses for the entryman coucar in cuteness that 
since the year 1884, the tract of land in contest has steadily improved 
in productiveness, aud desirability as a place of residence. One of 
them, Wm. R. Gradon, a civil engineer, who had run two lines of levels — 
across the tract, proved that it has a gradual slope or fall from the 
north line towards the south and west, of three feet six inches per mile. 

This Department can not infer that Harney valley was a swamp in 
the year 1860, from the fact that it was flooded in 1862: A circum- 
stance very close to the tract of land in contest, verified as a fact by | 
the records of. your office, will show the impr Sones of such an infer- 
ence. The exterior lines of township 23 and 24 south of range 31 east, 
were surveyed on August 25,1873. The approved map shows that on 
that day Silvies river, (which was the boundary of the Malheur Indian 
Reservation), traversed township 23 from northwest to southwest, . 
and entered township 24 near the corner of sections 1,2, 35 and 36; 
or to speak accurately according to the survey, at a point three 
chains or one hundred and ninety-eight feet. west of said corner. The — 
sectional subdivisions of township 24, were surveyed between October — 
(15 and 25, 1875. The approved map shows that at the latter date, Sil- 
_ vies river had within two years and two months, been moved westward 
one mile, and then entered township 24, west of the corner of sections | 
4,3, 34 and 30, 
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To explain this: apparent phen omenon, the surveyor in 1895, made the 
following field note: | 4 3 ; aa 


I find er in running the section ies between easton 1 and 2, and 2 and 3, I 
intersected what appeared to be a channel of Silvies river, which when the bound- 
ary of the reservation (the Malheur Indian) was run, must have been taken for the 
main channel of the river. This-channel (meaning the channel surveyed and mean- 
dered by himin 1875), appears to have been formed since the exterior lines of this 
township were run, when the deputy surveyor made the intersection on the north 
boundary of séction 2, at 77 chains (from the northwest corner of section 2). 

And on further examination I found what appeared to be a drift above the town-— 
ship line in Silvies river which had been formed since the-exterior lines were run, 
and hence turned the channel so as to cause it (tlie river) to make about one mile 
westing, crossing the township line on the north boundary of section 3. 


_ The existence of the drift or obstruction found by the surveyor in| 
1875, is corroborated by the wituesses who testified in 1892. J. 8. 
Devine (for swamp land claimant) testified: | 


There is a slough of Silvies river flows along the eastern boundary of section 
34, .. . . . about halfa mile from the eastern boundary of this claim, I think. 
(Questions, nineteen direct and eight cross.ex:). : 


Charles Nelson (for entryman) in answer to direct question seven- 
teen testified as follows: 


In the fall of 1885 or 1886, I and Tom McCormack went down along the river, and 
found a dam in the river where used to be the old river. In the SE. + section 34 was 
a dam which prevented the water going down the river. It was timber, brush, 
logs and old hay; which I believe the dam had been there a good many years, The. 
river was about all growed together above, so you could hardly see a sign of the 
river, which was filled up with old trash, dead cattle, which jammed up the said 
dams. Bones settled down to the bottom of the river, and mud washed and settled 
down amongst them bones which make good rich soil. Tule begin to grow and fill 
the river up entirely, pretty near. The river has been filled up for a mile and a half 
by the cause of dams; and said old dead cattle, make the tule grow in the bottom 
of the river; which the water hardly have any outlet where it used to have. In 
the spring when the melting snow comes down, there is no outlet for it in the chan- 
nel of the old river; itis bound to flow over the bank and in the direction to said 
land, or the way the country leans. ; 


W. R. Gibson (another witness fort the entr yman) in answer to ques- 
tion nineteen, testifies as follows: | 

As I stated before I never saw this dam (meaning a particular dam); but there 
has been an obstruction in the river there, that has caused the channel to fll up, 
and grow over with tule; tilla man can drive right aeross the river there today, 
with a Wagon and team and not know that there is any river there. 

No attempt was made to impeach or contradict either of said 
witnesses. 

It does not appear certainly, whether the drift or obstruction discov- 
ered by the surveyor in 1875, was natural and accidental, or artificial 
and intentional. In either case the effect would be to swamp some of © 
the meadows, and to fill up and obliterate the old channel of the river. 

It would not be safe to infer the condition of the SW. tof section 34, 
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in the year 18738, from its actual asain in 1875 and afterwards. One 
hundred and ee acres of meadow lands would. probably be in some 


a way affected by the removal bodily of a whole river from the neighbor- 


hood of a mile and a half, to the nearness of: half a mile. So also, this 
Department cannot infer that Harney. valley was a swamp in 1860, 
because it was flooded in 1862; especially in view of the fact that it 
was very dry i in the year 1845, . 
-_ ‘When after the lapse of more than thirty years, ath of : 
a generation of men—persons claiming to be assignees of the State of 
Oregon, go out to search for lands which were swamp and overflowed 
in 1860, they must expect to find the burden of proof aggravated, but 
not shifted : Especially if the lands they may select, be now not swamps, 
but the productive farms and healthy homes of industrious citizens. 
The State of Oregon and Heury Miller have failed to prove that the | 
SW. 4 of section 34 now in contest, was on March 12, 1860, swamp and — 
everioned land made unfit fhereby. for cultivation. Your office decision 
is hereby reversed. The. State’s claim. will. be. Fejectod;. ane Porter's | 
hom estead entry will be held intact. - ; 





.. SURISDICTION OF THE COMMISSIONER—APPLICATIONS TO CONTEST. 
MEYERS wv ‘Massey. 


Tb 18 properly within the jur feaiesn of the Commissioner of the Gieneial Lana Office 
to. review and revoke a decision of his office that is not final on the aoe and 
trom which no appeal will lie. 7 
. The allowance of an application to contest a final entry isa matier-resting in the 
sound discretion of the Commissioner, and the denial thereof will not be dis-: 
turbed unless an abuse of such discretion is made to appear. 
It is properly within the discretion of the Commissioner to deny a hearing on an 


affidavit of contest corroborated by a witness who has been convicted of-perjury 


“in making said corroboratory affidavit. 


| meen y Smith to the Commissioner of’ the General Land Office, Fou | 
. 10, 1896. | _ eS, 


It appears by the record that on February 23, 1891, the defendant, ; 
George N. Massey, made homestead entry, No. 424, of the NW. 4 of | 
section 34, T. 12.N., R. 3 W., Oklahoma land district, Oklahoma Ter- 
ritory, and on August 6, 1893, commuted said entry to cash entry No. 
615; that on May 26, 1891, the plaintiff, Jobn A. Meyers, applied to 
enter said land, and bis application being rejected for conflict on June. 
6, 1891, he aupoaled alleging in his appeal the disqualification of Mas-. 
sey; ‘that on December 7, 1892, Meyers filed a second affidavit of con- 
test, alleging the fisqualifieation: of Massey by reason of premature 
entry into the Territory; that his entry and final proof were made for 
speculative purposes, and not in good faith to secure a homestead, and 
_ that he loves) had settled upon the land on ey 10, 1889, and had. 
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since vested” upon id aed the tract as hie homestead; that in said 
affidavit the charge of premature entry was made upon information and 
belief, and the other charges as within the knowledge of the contestant; | 
and that the corroborating witness to said: affidavit of contest was 

James E. Rose, who swore that “he knows of his own personal knowl- 
edge” that the allegation of premature entry is true, and as to the— 
_ other charges that they “ are true as he is informed and believes;” that 


on December 29, 1892, Rose filed an. affidavit asking that his corrob. — | 


_orating affidavit be modified, as the facts intended to have been sworn 
to by him were all upon information and belief, and it was thereupon 
held by your office that the affidavit filed June 6, 1891, was insufficient, 
_ being uncorroborated; and as to the Second affidavit, filed December 
7, 1593, it was held, that the allegation that Massey’s entry was made 
for speculative purposes is too general to serve as the basis for an 
investigation, and that his allegation of prior settlement came too late 
on May 26, 1891, to affect the entry of Massey, who had a preference 
right of ete under his coutest against the prior entry of William J, 
McClure, made April 30, 1889, aud canceled by relinquishment on Feb- 
ruary 18, 1891, when Massey's homestead entry, No. 424, was made; 
and, besides, Massey’s entry was more than three mouths old, when 
Meyers made such application, and hence the latter was barred, under 
_ the third section of the act of May 14, 1880, (21 Stat., 140); and hence 
all Meyers’ allegations in regard to his personal qualifications for 
making a homstead entry were immaterial; that the only material _ 
averment, therefore, is the one charging that ‘Massey was disqualified 

_ from making an entry, because he had entered the Territory during the 
prohibited period, and that one is sworn to ‘upon information and 
belief, and corroborated upon information and belief, and, consequently 
does not constitute a sufficient cause of action; that Meyers filed a motion .. 
for review of your office decision of April 7, 1894, and filed the affidavits 
_ of George H. Lacy and Charley J. Blanchard to the effect that Massey 


- had been within the Territory during the prohibited period; that on 


June 20, 1894, Lacy’s affidavit was filed in your office, asking that his 


corroborating affidavit be withdrawn, alleging as a reason, therefor, _ 


that he was mistaken as to the identity of the person; that your office 
on August 6, 1894, held that Meyers’ application to contest, as amended . 
- by Blanchard’s affidavit should be allowed, but held in abeyance until the 
decision of Graham’s appeal then pending; that on August 10, 1894, Mas- 
sey filed a motion for review of said decision, and on October 12, 1894, | 
the motion was ‘denied. On January 18, 1895, the attorney for Massey | 
_ filed m your office a petition, asking that your office exercise its super- 
_ visory power, and set aside the decisions of August 6, 1894, and October 
— 12, 1894, for the reason that after said dates, fidssald John A. Meyers 
and Charley J. Blanchard had been indicted, convicted, and sentenced | 
_ to five years in the penitentiary, for perjury committed.in the matter 

of making and corroborating said contest affidavit. To said petition 
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were” ‘attached “ certified : copies - of. indictments and. judgments. . N oO 
action was taken thereon, further than to suspend action on Meyers’ 
application to contest, until that of Graham was finally disposed .of, 
On August 8, 1895, the Department affirmed the decision of your office, 
dated March 3, 1894, denying Graham’s application. On February 4, 
1893, Meyers filed an answer to the petition of Massey to set aside your 
office decision of August 6, 1894, and October 12, 1894, accompanied 
by his. own affidavit and an affidavit of J. L. Brown, attorney at law. 
On August 23,1895, your office rendered a decision on eas 8 motion 
for a review whieh is as follows: oo 


By letter “H”,of April 7, 1894, it was determined that, of all the charges made by 
Meyers, that of premature entry on the part of Massey, was the only material aver- 
_wnent, and the one on which hearing could be ordered. | 

By letter H”, of August 6, 1894, it was determined that such a showing had been 
made as would warrant the anderiig of a hearing on the said charge of premature 
entry. The said decision was adhered to by letter “H”, of October 12,1894, and 
while under the conditions then existing, the showing made was thought sufficient, 
conditions have since arisen which would warrant the vacation of said decision by 
this office, on its own motion. 

Since the dates last named, Meyers, tlie contestant, and Blanchard, his corrob- 
orating witness, have been tried, convicted, and sentenced, for the eae and 
corroborating of said contest affidavit. It may be, as alleged by counsel for Meyers, 
that the said parties were not given a fair and impartial trial, but as to the admin- 
istration of a court of justice, it is not for this office to question the regularity 
thereof. | 

The plaintifi’s allegations are verified and the verification is corroborated for the 

purpose of satisfying this office, or the local officers, as the case may be, of the good . 
faith of the contestant. Where, as in this case, both the plaintiff and the corrobo- 
rating witness have been convicted of perjury in swearing to the affidavit of contest, 
it is clearly within the discretion of the officers to whom the application for a hear-. 
ing is addressed, to refuse to grant it. For while their conviction does not disqualify 
them, as witnesses, nor establish the truth of the charge, yet it is competent evidence 
in this case for the purpose of impeaching their reputations for truth and veracity, 
ald when considered for this purpose, and in connection with the fact that the Hon. 

Secretary has heretofore discredited Blanchard (See 13 L. D., 69), it is insufficient to 
satisfy this office of the probability of the contestants’s being able to sustain his 
charges, and especially is this true in view of the fact that this entry has been sev- 
eraltimes contested on the same charges made by the plaintiff herein, which contests 
have been withdrawn by the contestants. 

Meyers’ application to contest is, BHOEOLORS, dismissed, subject to his right - of 
appeal. 


Meyers has appealed to the Department. 
The grounds of appeal are as follows :— 


1. The Honorable Commissioner having ordered a hearing in the above matter, end 
the defendant, Massey, having filed his motion for review, and the same having been 
denied, and the order for a hoatine having been left in force, it was not competent 
for the Honorable Commissioner thereafter to entertain or allow a further action 
thereon, by what is called a petition, or otherwise. Under.the Rules of Practice the 
, motion for review ended the matter, subject only to the right of appeal to the Hon- 

orable Secretary of the Interior; and it was error for the Commissioner to hold 
otherwise. 

2. The ‘Honorable Commissioner of the General Land Office cena in refusing +0 
order hearing for the reason that there had been a Convi Shon of contestant Meyers 


10332—vor, 22 11 
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and Blanchard, when such conviction wag not Trae in a. court of final resort, and, in 
not awaiting the results of appeals in said cases, because if reversed on. appeal, then. . 
“the order for 'a hearing should stand, and if a hearing be denied anda patent be 
issued to Massey for the land, and then the judgment of conviction be reversed, con- 
testant’s rights would all be lost. . 

3. The Honorable Commissioner erred in holding at a conviction for per jury in - 
a court of record is ground for Terusing a hearing in a land contest case, pending | in 
the land department. 

“4, The Honorable Commissioner erred in holding that Meyers had been convicted 
of perjury of swearing that Massey was a ‘‘sooner”, when such is not the judgment 
of record. The record.shows that the United Stutes side of the. territorial court 
convicted Meyers for perjury, in swearing that he (Meyers), was a prior settler ou 
the land, the very thing the land department had held, and still holds to be wholly 
immaterial, and on which no conviction for perjury could legally be had, and in this 
- the Honorable Commissioner erred. 


The first ground taken is ae rour office had not the ant to recon- 
sider and reverse your office devisions of August 6, 1894, and October 


-_ “12: 1894. But it is clear, that these decisions not being final on the 


: merits, but upon a question within your disvretion and without appeal, 
you had the right to revoke them and refuse a hearing. (Jones v, 
Campbell, 7 L. D., 404; Ravezza v. Binum, 10 L. D., 694.) | : 
The question is cn upon your refusal to order a nearine on | Meyers? 7 
affidavit of contest, filed December 7, 1893. ; 
Under rule 3, of practice, the granting of an ale to contest a 
final entry rests in the sound discretion of the Commissioner of the - 
General Land Office, subject to appeal to the Department, in cases 
where it is denied, and his judgment will not be interfered with, unless 
an abuse of discretion is made to appear. (Gray 2. Whitehouse, 15 : 
L. D., 352; Johnson v. McKeurley, 16 L. D., 152). | 
I have examined the record in the case of United States Seetnet 
Jobn A. Meyers and United States against Charley J. Blanchard, 
which are annexed to Massey’s petition; and, while it appears that the 
indictment against Meyers is. founded upon the allegations contained 
in his contest affidavit, which were denied by the decision, of your 
office, the indictment against Blanchard charges: him with perjury in 
swearing’ to Meyers’ affidavit of contest, alleging that Massey had 
entered upon and occupied lands in Oklahoma Territory on the 22d 
day of April, 1889, prior to 12 o’clock, noon, in violation of law. It was 
upon this corroborating affidavit of Blanchard, that your office ordered 
a hearing. It now appears that the corroborating witness has been 
convicted of perjury in making this very affidavit. The affidavit of con- 
test isin the nature of an information. and the requirement (rule of 
practice No. 3), that it shall be corroborated by one or more witnesses 
is not a mere idle ceremony ; but its purpose is to guard against con- 
_ tests, initiated by irresponsible persons in bad faith. In the case of 
Patterson v. Massey (16 L. D., 391), it is held that if the charges in an 
affidavit of contest are based upon information and belief they must be — 
corroborated by one or more witnesses whose statements must rest upon 
facts within their knowledge. : _ 
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_ In the case at bar the corroborating witness has sworn that the facts — 
upon which the affidavit of contest is based are witbin the actual knowl- 
edge of the affiant, and he has been convicted of perjury in making 
the affidavit. Can it be said that it was an abuse of your discretion to 
reject the affidavit of contest. under such. circumstances? | 
It is alleged that neither Meyers nor Blanchard had a fair and impar- 
tial trial in the district court of the Territory, and it is urged that 
these convictions not being by a court of final resort, your office erred 
in not awaiting the result of appeals in the cases. But it is not alleged 
that appeals have been taken or were intended to be taken to the - 
gupreme court of the Territory, and the judgmeuts of the district court 
were final judgments until reversed on appeal. 
_ For these reasons I can not think that it was an abuse of your dis- 


. eretion to refuse a hearing on Meyers’ affidavit of contest. 


The judgment of your office is accordingly affirmed. | 
HOMESTEAD EN'TRY--RELINQUISHMENT—TRANSFEREE. 
-GARTLAND v. MARSH ET AT. 


The rig ht of one claiming under a mortgage and purchase of a ti act for which final 
certificate has béen ata: but is thereafter canceled, can not be recognized as 
against a subsequent entry, made on the relinquishment of the prior claim, if it 
does not appear that the intervening entryman was a paruy to, or had pow 
| edge: of the alleged fr aud upon said incumbrancer. 7 


: Secretary Smith to the Commissioner of the General Land Office, February 
G.L EL) ;  s “GO, ASIC... , (Ped. OD 


The land involved in this controversy is the Wd 1 of the NE. 4 and 
the N. 4 of the NW. 4 » Bec. 28, Tp. ae Kh. ac Farg go, North Dakota, 
land district. | : 

The early history of this tract, and the connection of the several 
parties therewith, is set forth at length in 16 L. D., 140. It is not 
deemed necessary to repeat it here any further thau to say that O. L. 
Rosenkrans claimed the ri ght to the land by reason of having a mort. 
gage thereon given by L. D. Marsh, and having also purchased his 
right thereto. “Marsh never made final entry of the same, but subse- . 
quently to the transactions with Rosenkrans, and when the records of 
the local office showed the land to be subject to entry, Marsh relin- 
quished whatever rigbts he had, and Peter J. Gartland thereupon made 
homestead entry. Subsequently the Marsh entry was reinstated, and 
as a result of that proceeding the matter came to the Department, 
where it was determined that a hearing was necessary. This is the 
language used by my predecessor in defining the rights of the parties, 
and the purpose for which the hearing was ordered: 


; While the rights of a bona fide purchaser or incumbrancer after certification may 
be protected, notwithstanding a subsequent relinquishment by the entryman, yet, if 
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an entry is relinquished prior to the issuance of final certificate and a ce fide entry 
of the land is subsequently made by another, the claim of such incumbrancer will 
not be protected as against the rights of the subsequent bona fide entryman. 
In this case a hearing should be ordered to determine whether Gartland was a 
party to the alleged fraud upon Rosenkrans, or whether his entry was bona fide and 
without knowledge of said alleged fraudulent conduct. If the former, the entry of 
Gartland will remain canceled and Rosenkrans will be allowed to perfect the entry 
of Marsh upon the proof submitted, if such proof authorizes the issuance of final 
certificate, or to submit proof showing that Marsh had complied with the law and 
was entitled to final certificate. If it be shown at the hearing that Gartland was 
not a party to the alleged fraud, but made his entry bona fide, it should be reinstated 
and the entry of Marsh canceled. . 


The hearing was had before the local officers, and they decided that 
 Gartland’s “legal right to the tract is clear and unequivocal.” On 
appeal, your office, by letter of July 26, 1894, reversed their action, 
whereupon Gartland prosecutes this appeal, assigning errors both of 
law and fact. 

Your office finds that “Gartland did not know that Marsh had 
defrauded Rosenkrans, aud he certainly did not enter into a conspiracy 
or agreement with Marsh for that purpose.” Again, it is said in your 
office letter: “My conclusion is that Gartland did not conspire with 
Marsh to defraud Rosenkrans.” On this finding of fact your office con- 
eurs with the local officers, and from an examination of the testimony 
J am satisfied that this is correct. 

This finding of fact, it seems to me, was sufficient of itself to call for 
a judgment in favor of Gartland. The hearing was for the purpose of 
determining “whether Gartland was a party to the alleged fraud upon 
- Rosenkrans, or whether his entry was bona fide and without knowledge 
of said alleged fraudulent conduct,” and the evidence conclusively — 
shows that he was not a party to and was without mai of it, as 
found by your office. 

It is said by your office letter that Gartland “could very easily have 
learned of Marsh’s frandulent conduct by an examination of the land 
records of the county.” It is not apparent how he could have learned | 
of any “fraudulent conduct” by this method, as it is not disclosed by the 
record. The most he could have ascertained was that there were mort- 
gages on record. But under the circumstances as disclosed by the rec- 
ords in the local office, he was not bound in any way to take any notice 
of these, because in 1886 Marsh’s final proof had been rejected, and 
the case closed. Marsh was then, and subsequently, a resident in the 
vicinity of the land, and had been for a number of years before, had 
‘been recorder of deeds of the county, and the record showed that he 
had received notice of the rejection of his proof. Under these con- 
ditions, the entryman was not bound to take notice of the county 
records for the Puno of discovering “fraudulent conduct,” or other- 

_ wise. 

Your office jodement is therefore reversed, the ome of Marsh will | 

be canceled, and that of Gartland reinstated. 


DECISIONS RELATING TO THE PUBLIC. LANDS. 165 — 


TOWNSITE—ENTRY—DATE OF FINAL CERTIFICATE. 
- Ross v. HETRICK. 


The irregular aliowance of a townsite entry prior to the submission. of the final 
proof therefor does not.make the entry for that reason void, but voidable only,. . 
and the defect being subsequently cured the ae must bear the date. of the: 

original action. | Bo 


Secretary Smith to the Commissioner of the General Land Office Habits 
(J.~LH) | » DO,TB9G. «= ~~ * (E. E. W.) 


On the 3d of October, 1893, H.C. Hetrick applied for deed to lot 19, 
of block 41, in Alva, Oklahoma, alleging settlement, improvement and 
possession; and on the 12th of January, 1894, A. J. Ross filed an affi- 
davit of contest, denying the allegations contained in Hetrick’s appli- 
cation, and alleging improvement and occupancy of the lot himself. 

At the hearing Hetrick moved to dismiss the contest on the ground 
that the trustees were without jurisdiction. The trustees overruled: 
this motion, and heard testimony as to Hetrick’s occupancy, but refused 
to hear testimony as to Ross’ occupancy, and on the 5th of February, 
1894, dismissed the. contest and awarded the lot. to Hetrick. Ross 
appealed, and on the 15th of June, 1894, the Commissioner of. the Gen- 
eral Land Office reversed the decision of the trustees, holding that Het- 
rick was not an occupant of the lot at the date of the townsite entry, — 
and, therefore, not entitled to deed; and directing the trustees to allow 
eee to submit evidence of occupancy at the date of the townsite ney. 
Hetrick then appealed to the Department. | 

The testimony submitted by Hetrick shows that he ee possession — 
of the lot about 1:50 p.m., September 16, 1893, and camped on it nine 
or ten days. During this time he. built a “sort” of fence across the 
front end of the lot,and dug a hole about three feet in diameter and ~ 
eighteen inches deep, which he says was the beginning of a well. — 
After filing his application for deed on the 3d of October, he returned. 
to his home in Kansas, and had not further occupied or improved the 
lot at the date of the hearing. 

In his affidavit of contest Ross does not anesile the date of his 
improvement, but in an affidavit of continuance filed on the 3d of Feb- 
ruary, 1894, he swears that. his witnesses, Goodwin and Zimmerman, 
if present, would swear that the date was the 12th of January, 1894. 

The Commissioner of the General Land Office also found from the 
records of his office that the trustees applied to enter the townsite of 
Alva on the 26th of October,.1893, and received final certificate as of 
that date. But final proof was not made until the 18th of December, 
1893, and the Commissioner decides that— 

Inasmuch as the cash entry should not ha ve been allowed till after final proot had 
been duly made, the date of said final certificate was error, and the correct date of. 
entry of the townsite of Alva, O. T., is held to be December 18, 1893, the date of sub- 
mission of final proof. m5 
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This part of the Commissioner’s decision is erroneous. The entry 
may have been irregularly allowed by the register and receiver on the 
26th of October, but the entry was not for that reason void, but at 
_ Inost only voidable, aud as the defect was afterwards cured, the: date 
of actual entry, October 26, 1393, is the correct date, notwithstanding 
the liens. anc the ‘Cominissioner’s decision on that ‘point is 
modified to conform to this view. 
| The decision of the Commissioner that Hetrick was not an occupant 
of the lot at the date of the townsite entry, and therefore not. entitled 
to deed, and that Ross should be allowed to submit testimony as to his 
ocenpancy at the date of the townsite entry, is affirmed. 


ry 


‘TIMBER- CULTURE ENTRY— EQUITABLE ACTION. 
WILLIAM H. RUSSELL. 


A timber- eulture entry of a fractional sub- inion that, ane aces less than forty 
acres, under which the area planted to tr ves 18 less than two and one half acres, 
way be equitably confirmed, where it appears that the entryman followed ié 

* construction of the law announced in the general circular of the Department in 

| force at the time of planting, and shows on final proof a greater number of grow- 
ing trees than is required on the statutory acreage. 


Secretary Smith to the Commissioner of the General Land Office, february 
(J. I. H.) " 1 1896. (W. A. Et.) 


_ William H. Russell made timber culture entry on May 5, 1882, at 
the Wichita (now Dodge City), Kansas, laud office, for lot 3 of Sec. ‘14, 
T. 265., B. 1 W., containing 23.70 acres. 

February 23, 1894, he offered final proof, which was cance by the 
local officers for ie reason that the proof showed the cultivation of 
but one and one-half acres. 

_ On appeal, your office, by letter of Angust 10, 1804, Afivmied the 
action of the register and recelver, whereupon Hiseedl prosecuted — & 

further appeal to the Department. 

The final proof shows that the entryman has planted and. cultivated 
each year since date of entry one and one-half acres of the tract to 

_ trees; that he has taken all necessary precautions to insure the growth 

of the trees; that at the date of offering final proof there weve on the 

Jjand about 4,000 trees—an average of 2,500 to the acre; that these 
_, trees, which consist of cottonwood, box elder, and walnut, were in a 
~ healthy, growing condition and averaged. aout four inches in. diameter 
and fifteen feet in height. , 

_ Frank M. Dofflemyer, one ot the final anak witnesses, who lives on. 
adjoining land and sees the tree tract nearly every day, says, in speak-_ 

ing of the claimant: “He has done the work well and has a fine 

grove fulfilling the requirements of the law to the letter.” 

. Jaines M.. Nicholson, another witness, says:. “Trees look well and - 

make a handsome grove.” | 
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The only possible point of technical non-compliance with law that 
~ could be raised on this showing is in regard to the area planted to trees. 
The timber culture act of June 14, 1878 (20 Stat., 118), provides that 
trees must be planted and kept ina Braper Stace of cultivation on 
“two and one-half avres on any legal subdivision. of forty acres or less.” _ 
~ It is shown, however, that the entryman supposed he was complying 
strictly with the law when he planted only one and one-half acres of — 
the present.tract to trees. On page 30 of the general circular of March 
1, 1884, also page 144 of the general circular of February 6, 1892, sec- 
tion 12, it is said: “Teu acres are thus to be plowed, planted, and ecul- 
tivated on a quarter section, and the same proportion when less than a 
quarter section is enlered.” Nowhere in the circular is it stated that 
two aud one-half aeres must be planted and cultivated where less than 
forty acres are entered. That provision of the statute was evidently 
overlooked in the preparation of the circular referred to. Ten acres 
are one-sixteenth of a quarter section. This proportion holds good by 
the terins of the statute on an eighty acre tract and a forty acre tract. 
The present entry covers a little less than twenty-four acres. One- 
sixteenth of twenty-four is one and one-half. In planting and culti- 
vating to trees one and one-half acres, therefore, Russell was following 
strictly the instructions of the general eireular one. honestly believed 
that he was obeying the law. 

Again, in the ease of: Male v. Heirs of Quackenbush, 9 L. D., 567, it - 
was held that “a slight deficiency in the acreage plauted will ve justify 
cancellation where a greater nnmber of trees are growing on the land 
than is required on the statutory ten acres at date of final proof.” The 
timber culture law required the claimant to show 675 living and thrifty 
trees to the acre at the time of offering final proof. ‘Had Russell 
planted two and one-half acres to trees as required by the statute,.he 
would have had to show on final proof only two and one- half times 675, 
or less than 2,000 trees. As it is, he has shown nearly 4,000 healthy 
trees, twice as many as it was necessary for him to have. The fact 


that these trees are not scattered over quite as wide an area as they 


should be, ought not, in all good conscience, to be allowed to deprive 
him of the fruit of years of honest labor, ° 

~ This seems to be pre-eminently a case for eeforenice to’ the: board of 
equitable adjudication. There has been a substantial compliance i in 
good faith with the law and there are no adverse claims. 

Your office decision is accordingly reversed, and the Suey will be 
- submitted to the board. 
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SWAMP LAN D—AGRICULTURAL CLAIMANT—CIRCULAR OF DECEMBER 
. . . 18, 1886. Sg, beng 


Winiiams Ws STATE OF Towa. 


The circular of December 13, 1886, requiring the State, after aie notice, to present its: . 
objections to the allowance of entries of lands theretofore selected, is not appli- | 
cable to a.case wherein a hearing to determine the character of tbe land was 
ordered prior to the issuance of said circular, and such hearing has not been held 
in pursuance of said order. | 


Secretary Smith to the Commissioner of the Geniral Land Office, February 
(J. I. H.) | | 11, 1896. . © & (W. BF. M) 


On December 15, 1893, Henry M. Williams made homestead entry of 
the W.4of the SW, 4 of section 26, township 96 N., range 36 W., in 
the land district of Des Moines, Lowa 

By your office letter (““K”) of August 18, 1894, the entry of Williams 
was relieved from suspension on account of denice with the State’s 
claim under the swamp land grant, and the register and receiver were 
directed to so advise him. This action was taken in pursuance of circu- 
lar of December 13, 1886 (5 L. D., 279), under which the State of Iowa 
had received the required notice, and to which no objection appeared to. 
have been made by the State. On the same day, and by the same 
letter, the claim of the State, which had on September 21, 1882, selected 
the lands in controversy as swamp, was rejected. 

On September 25, 1894, ©. T. Archer tiled in the local office a peti- 
tion, alleging that he bought the land of Clay county, and has been in 
the possession of the same for over ten years; that the entry of Wil- 
liams is illegal and contrary to law; that he has a good and sufficient 
deed for the same from the county of Clay; that he at no time had any 
notice or information served.on him by the said local. office or by any 
other person; that he had no notice of the claim or of his entry until 
recently; that he has had no notice of appeal, and that the local office 
had no right or authority to allow the entry, the same being swamp — 
land. He prays that the case be opened; that notice be served on him; 
that he be allowed to appear, and thata day be appointed for a hearing 
to determine the charactér of the land; that the ‘entry be canceled; 
and that all the papers, together with his petition, be sent to your office. 

This was duly transmitted to your office, and by office letter (“K”) 
of October 6, 1894, the action previously. taken in the matver, was 
affirmed. : 


On October 20, 1894, Archer filed in iii local office an aopeal roi 


the decisions of your office in this matter, and assigned as errors, in 
substance, his ownership of the land; its vestiture in the State by 
virtue of the act of September 28, 1850; his open, continuous and 
notorious possession of the same for more than ten years, and want 
of notice of any:.action in connection therewith by the register and 
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receiver. Furthermore, on the same date he filed i in the local office an. 
application to this Department to be permitted to intervene in the 
matter, and set vut as reasons therefor the specifications of error, in an: 
elaborated form, assigned in his appeal; so that there can be no doubt 
that the whole matter is now. before this Department for such action as 
may be proper to.be taken. 

These proceedings are resisted by the homestead ante Williams, 
who insists upon the non-swampy character of the land; that Archer 
was not entitled to notice; that due and regular aces was given to 
the governor of the State and to the auditor of Clay county, within 
which the land is situated, and that the law and the peu iene require 
nothing further. 

The provisions of the circular under which the any of Williams was 
allowed, in so far as they have any application to the present contro- 
vetey: are the first and second paragraphs, as follows: aE 

1. When any settler upon such lands or applicant to enter the same “under the 
public land laws of the United States shall apply to make a filing or entry under 
said laws, accompanied by a statement. under oath corroborated by two witnesses, _ 
that the land in its. natural. State.is not swamp.and overflowed and rendered thereby 
unfit for cultivation, the register and receiver will allow such filing or entry *‘sub- 
ject to the swamp land claim.” 

2. Upon the admission of any such filing or entry the register will at once notify | 
the governor of the State thereof, and allow him sixty days within which to object 
' to the perfection of the entry and to apply for a hearing in behalf of the State to 
prove the swampy character of the land, ., & 

It appears that these provisions were strictly observed in the present 
ease, but that the governor made no answer, nor took any action in 
resistance of the effort of the entryman to have his entry allowed and 
perfected. 

This land was selected by the State of Iowa dade: the swamp land 
| grant on December 21, 1882, and notification thereof was duly made to 
the local office and to fie General Land Office. 

On March 10, 1883, by your office letter (““K”) a hearing was aireored 
‘for the purpose of determining the character of the land in contro- 

versy. No hearing has been held, however, i in pursuance of this order, 
nor has any examination ever fen made in the field by an agent of 
your office. 

The questiou presented. appears. to be, whether or not, if it be fae | 
as claimed by Archer that the land was swamp on September 28, 1850, 
the date of the granting act, such action as the law cone aes has 
been taken to ascertain that fact, and, further, whether, though the 
State may be concluded by the proceedings heretofore outlined, its 
transferee Archer is alsoconcluded. I think both of these propositions 

must be answered in the negative... 

The swamp land grant has been held to be one of the present, Sends 
an immediate interest, aS was said in the case of W. H. Cushing é¢ al.-v. 
State of Michigan, 4 L. Da». 415,. and, as, has, been. repeatedly decided ., 
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since, both by this Department and by the supreme court. It was 
held in that case further, “that the State can not be deprived of it 
(the land) if it is of the character claimed,” and the law undoubtedly 
- contemplated that some adequate effort should be made-to determine . 
the character of the lands intended tobe granted. I do not think it 
has been done in this case. The circular of-Deceinber 13, 1886, supra, 
is not deemed to apply to a case like this, where a hearing was ordered 
prior to the issuance of the circular, and where it has not been held in 
es of that order. 6 

- Archer’s attitude seems to be ‘hat of ie instrument ania which 
the irregularities of which he complains have been brought to ue 
attention of the Department. 

~The controlling fact in the case is, that no hearing has ever been 
held to determine the question as to whether or not the land in con- 
troversy is in fact swamp, and such as to pass by the grant. In all 
cases where such a hearing 1s required and ea it shoild be 
granted. . 

Jt is, therefore, ordered that a hearing. be Ainocied, in pursuance: of 
the views herein expressed, and that all the parties | in interest may 
have notice. | | 


PIERCE BY AL, Mussnr-SAUNTRY COMPANY. 


- Motion for review of departmental decision of. September 5, 1894, 
19 L. D., 136, denied by Secretary Smith, February 12, 1896. | 


eas 





WAGON ROAD GRANT _RESERV ATION —SUIT TO RECOVER TITLE. 
CALIFORNIA AND OREGON Lanp Co. 


The reservation of specific lands for the residence of an Indian tribe, provided for 
’ in a treaty in which it is declared that the terms shall be binding upon the 
parties when ratified. by the Senate and the President.of the United States, is 
operative from the date of SHIP ES the PUTO: and not from the date of its 
. ratification. pe ; 

| The ‘Suit instituted by the government crdee the provisions sof the act of March 2, 
1889, was for the purpose of determining whether the rights of the company 
under its grant had been forfeited for failnre to comply with the terms thereof, 
and the decision therein adverse to the government does not preclide an inquiry 
on behalf of the United States as to whether a vanes tract was actually 
embraced in said grant. __. 

The right on the part of the government to institute suit for-the recovery of title to 
Jands erroneously certified on acconnt of a wagon road grant, exists independ- 
ently of the act of March 8, 1887, which’ is limited to railroad grants, and suit 
for such. purpose may therefore be commenced without the pr eruualy demand 
required: by said act. a oe 


Secretary & Smith to the Attorney Yy- General, Februciry 12, 1896. 
ae | -(F, W. C.) 
~ T her ewith enclose the papers accomnpanyin 2 a letter from the Com- 
missioner of the General Land Office, dated July 28, 1894, in which he © 
submits in accordance with instructions contained 1 in departmental let- 
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_ ter of March 17, 1894, in so far‘as the large quantity: of unsurveyed 
lands within the limits thereof at this time admits-of, an adjustment of 
the grant made by acts of July 7, 1864 (13 Stat., 355), and December 
26, 1866 (14 Stat., 374), to-aid in the construction of a wagon road. from 
‘Eugene City to the eastern boundary of the State of Oregon. 

: Three lists of land accompany the papers forwarded, being as fol- 
lows, namely: list ‘4... covering tracts lying outside the limits of the 
grant certified on account thereof and partly within the Klamath 
Indian reservation; list “B,” lands within the limits of the ‘grant and 
certified on account thereof, also within said reservation; and list “GC” 
_ tracts covered by pre-emption filings subsisting at the date of the grant... 

It appears that before submitting these papers, a rule was laid upon 
the California and Oregon land company, the present owners of the 
grant, to show cause why steps should not be taken looking to the 
recovery of title to the lands embraced in said lists, to which the com-. 
pany has made answer and therein insist that: its title to the lan@d- 
within the Klamath reservation is perfect and is not affected by the 
treaty reservation for the Indians, for the reason that at the date of 
the grant the Indian title was. simply that of occupancy, in the 
nomadic sense in which the entire State was then occupied by roving 
tribes of Indians, there being at that time 110 OCH reservation. With 
established boundaries. = 

In answer to this contention I have but to say that a treaty Was COM- — 
Gluded with the Klamath Indians October 4, 1864, and by article L, 
the Indians ceded to:the United States all thei right, title, iaierest 
and claim iu and to certain country occupied by them, upon the proviso- 
7 that a certain described tract within the ceded country “shall, until 
otherwise directed by the President of the United States, be set apart. , 
asa residence for said ene ue held and regarded as an Indian 
reservation.” — 

By the 12th article of the ieaty it was proeaed that—“ This oe 
shall bind the contracting parties whenever the same is ratified by ohe 
Senate and President of the United States.” 

- It is urged by the company that under this 12th article of the treaty: 
no reservation was created until the tr eaty was proclaimed wee was 


_ not until February 17,1870. 


Under the previous ‘admin steation of this grant by this Department — 
it has been uniformly held that the company’s right attached upon the 
filing ofthe map on Febr uary 28, 18 10; showing the ceniue rocanon of the 
company’s line. 

- In the Commissioner’s report, iaeceny he statés— 

- Since serving said rule a map of the definite location of the entire road filed § in this. 
office March 17, 1869,. has beén’ discovered, and it is my opinion that this is the date 
upon which the right of the company.should be held to have attached. 

I have caused these maps to be examined and find that-the map first: 
filed March 17,1869, was a map of definite location, but that on February 
28,1870, the company, filed a second map which shows a partial construe- 
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tion and varies in some places materially from fie line of locati on shown 
upon the map of 1869. It appears that this second. map has been treated 
by the land office as fixing the limits of the grant, for the diagram in 
ase appears to have been adjusted upon the corrected line as shown : 
upou the map of 1870. 

It seems, therefore, that by its long acquiescence in the map of 1870, 
under which the rights:of conflicting claims, have. been adjudicated, the 
company is estopped from claiming any benefit under the map of 1869; 
but this I deem immaterial to. the matter here in question, for I am 
clearly of the opinion that under the treaty of 1864 the lands included 
within the reservation therein provided for were, from the date of the 
signing of said treaty, reserved for the benefit of the Indians as of 
necessity; for should it be viewed. otherwise, it will be seen that it was 
within the power of others to have gone upon the lands selected for the 
reservation and thereby ee effectually the final consummation | 
of the treaty. 

It is further urged by the company in answer to ‘the aie, that the 
reservation as finally surveyed, does not agree exactly with the bound- 
aries prescribed therefor.in the treaty... Upon this question there. seem 
to have been some doubt, but as the reservation was established by the 
proper officers of the government in accordance with the treaty, the © 
same should be respected as established unless error therein is plainly 
made to appear. The showing made does not satisfy me that any error 
has been committed, and for the purposes of this suit it must be pre- 
sumed that the boundaries of the reservation, as surveyed, are in. 
accordance with the treaty stipulation. | 

In case it should be made to. appear to the court, in the event of sult. 
being brought, that the boundaties as established are incorrect, the bill 
could be amended so as to exclude from the suit any lands eupEaoetly 
ancluded within the reservation, and for that reason held to have been. 
excepted from the grant. 

It is finally urged by the company that the entire matter is res 
adjudicata, because, under the act of Congress approved March 2, 1889 
{25 Stat., 850), suit was directed to be brought against this company, 
which suit was decided in favor of the company by the United States 
supreme: court:-at.:the: October - term .of 1892, (148. U.S. , 131)... The 
decision of the court referred to concluded with the declaration that 
“(The conclusion is clear that the title of the purchasers and the land 
<ompany is beyond challenge.” It is therefore urged that the United 
States is estopped from setting up any additional claim as against those 
holding under the wagon road company by the decision of the court 
just referred to. | 

The act of March 2, 1889, declared that suit be: brought— 

To determine the questions of the seasonable and proper completion of paid roads 


an accordance with the terms of the granting acts, either in whole or in part, the 
| Jegal effect:of. the several ‘certificates:of: ‘the Boverngrs: of. the: State of Oregon of the 
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completion of said roads, and he right of resumption of such granted janie by the 


-- United States, and to obtain judgments, which the court is hereby authorized to | 


render, declaring forfeited to the United States all of such lands as are coterminous. 
with the part or parts of either of said wagon roads which were not constructed in 
- accordance with requirements of the granting acts, and setting aside patents which 
‘have issued for any such lands, saving and preserving the rights of all bona fide 
purchasers of either of said grants or of any portion of said grants for a valuable 
consideration, if any such there be. 


It will be seen that these are questions affecting the company’s right. 
to lands admittedly included within the grant—that is, admitting the 
lands to have been granted, has the company’s right thereto been 
avoided. It was not the purpose of said suit to inquire as to which of 
the specific tracts within the limits of its grant were actually granted, 
and had the United States in its suit brought under this act, attempted. 
to set out the status of each particular tract within the grant, so far as 
any question was suggested by the records as to the company’s right 
thereto, the bill might have been justly dismissed for multifariousness. 

I am, therefore, clearly of the opinion that the United States is not — 
ee aoped by the decision upon the bill filed under the act of March. 2, 
1889, from considering the question as to whether any specific tract 
enolnden within the company’s grant was actually embraced thereby, . 
_ When it is remembered that many thousand acres within the limits 
of the company’s grant are yet unpatented, it will be seen that the | 
government still retains jurisdiction to determine which of the lands 
were actually granted. | 

From a careful consideration of the entire matter, I am e. the 
opinion that the lands embraced in lists A, B, and C, before described,. 
were erroneously certified on account of the eae and have therefore 
to recommend that suit be instituted in the proper court. to recover 
title to the lands so shown to have been erroneously certified, if in 

your judgment the same can be successfully maintained. 

It will be noted that the Commissioner in serving rule upon the. land 
company, laid the same under the act of March 3, 1887 (24 Stat., 556). 
Said act relates specifically to the adjustment of paileond grants. 

Under the provisions of the act of March 3, 1891, all. suits brought | 
by the United States to recover title to lands crn tesuely certified, or 
patented, will be barred.on March 3, 1896, unless said act shall be 
amended. The act of 1887, before referred i: directs that demand be 
made upon the company end that ninety days be allowed within which 
to comply or make answer thereto, before the institution of suit. As 
before stated, said act is limited to railroad grants, and I.am of the 
opinion that the right of suit exists in the United States independently 
of the act of March 3, 1887, and for that reason make recommendation. 
for this suit without: cae demand upon the company, tothe end 
that the same may be instituted prior to the period of re as 
established under the act of 1891. 
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CONFIRMATION—SECTION 7, ACT OF MARCH 38,1891. 
Drew v. ComIsky. 


‘The cancellation of an entry without notice to the entryman is not only unauthorized, 
but is absolutely void for want of jurisdiction, and an entry so canceled at the 
passage of the act of March 3, 1891, is in law an existing eutry, and confirmed by 
section 7 of said act, if otherwise within the provisions of said section; and the 

right of atransieree in such case is not limited to the privilege of showing that the 
entryman had in fact complied with the law. 

‘The confirmation of an entry by said section for the benefit of a transferee is not 
defeated by want of good faith on the part of the entryman or his immediate 
transferee, if subsequently, and prior to March 1, 1888, the land is sold to a bona 
fide purchaser; nor is such purchaser bound to take notice of a prior order of 
cancellation that is void for want of jurisdiction. — | 

- The case of Castello v. Bonnie (on review) 20 L.'D. » Sil, overruled, 


| Seoretary Smith to the Commissioner of the General Land Office, Febn wary 
{J. 1. HH.) - _, £7, 1896. | (G. B. G.) 


The land involved herein is the N. 4 of the NW. 4, the SW. 4 of the 
NW. 4 and the NW.4 of the SW. 4% of Sec. 34, T. 59 N., R. Ve Ys 
Duluth land district, Minnésota. | 

_ August 18, 1882, William Comisky made pre- Sion eash entry for 
the above decribed land, aud on June 15, 1883, this entry was canceled 
on the report of a special agent, that the Sits was fra udulent, and 


that the eutryman had never resided upon or improved the land, and _- | 


it was directed by your office that sixty days be allowed in which to — 
show why the eutry should: be reinstated. Notice was sent to Comisky 
at his last known address advising him of the action taken. No 
response thereto was made by him, but on August 20, 1883, John 
Comstock, an alleged | transferee, filed a. petition asking that a hearing 
be ordered to allow him to show cause why said Pony should be 
re-instated. 2 | 
‘The local officers denied anid petition, but on Comstock’s Appeal there- 
from, your office after nearly five years unexplained delay, on F ebruary 
15, 1888, ordered a hearing to allow the said transferee to appear and 
submit his testimony “showing a compHance with the law by the 
entryman aud the validity of the entry.” 

The trial was had November 25, 1888, at eek the government, by 
its special agent, and the CO. N.N elson amber Co., a Subsequent trans- 
feree, appeared. The transferee moved for a dismissal of the cause, 
claiming that Comisky had not been properly notified of the cancella- 
tion of his entry, and that the local officers were without jurisdiction to 
hear the case. .The motion was overruled, exceptions saved, and the 
trial proceeded, both the government and the ©. XN. Nelson Lumber 
Company adducing testimony. 

Iebruary 8, 1889, the local officers rendered their decision, finding— _ 


In this case the transferee is the only party in interest, having deeds indirectly 
and through intermediates of the whole interest of the claimant to the land. 


DECISIONS RELATING TO THE PUBLIC LANDS. © 175 


‘Tt is clear from- the proof that the claimant never resided upon, nor made any 
improvements upon the land, and that he filed upon the same under contract to 
make absolute conveyance to a third party, as soon as he should prove up and obtain 
the certificate, and that he has himself.paid nothing whatever, either for land office 
fees, or other expenses, or for the government price, as also provided in the contract, 


aad: that immediately upon receiving the certificate of tinal entry he conveyed the | 


Jand—under said:contract—all in transferee’s interest.. 


From this decision the Nelson Lumber Company duly eipsaica ant 
before your: office had passed on the case, the act of March 3, 1891 (26 
‘Stat., 1095) was approved, and on Juue 16, 1891, the Boston. Safe Deposit 
and Trust Company, of Boston, Masenscisetts. applied to intervene in 
said case, and asked that Comisky’s entry be confirmed under the pro- 
Visions of section 7, of the act of March 3, 1891, supra. 7 

Said company claimed that it was a bona fide ineuiibe ancer for value, 
and as evidence thereof filed an abstract of title, properly certified, 
showing that on March 21, 1885, the C. N. Neison Lumber Company 
- executed a trust deed to secure ‘the Boston Sate Deposit and Trust 

Company for a floating indebtedness amonnting to $1,200,000, embra- 
cing all lands held by the C. N. Nelson Lumber Compauy in St. Louis 
and other counties, which the said company had acquired either by 
entry or purchase, among which was the land in controversy, the title 
to which in the C. N. Nelson Lumber Company was also shown by a 
chain of trausfers from William Comisky. 

Pending the disposition of the transferee’s applieaeen for te- sustate: 
ment of Comisky’s entry, on the appeal of the Lumber Company from > 
the adverse action of the register and receiver, the plaintiff, Nicholas 
©. Drew, on August 27, 1889, was permitted to make pre- emption cash 
entry, No. 1064, for the land involved herein. 

On October 13, 1891, your office rendered a decision holding that the 
cancellation of Comisky’ s entry was unauthorized, because he had not 
been given an opportunity to defend it; that Drew’sentry was improperly | 
allowed; that Comisky’s entry fell within the confirmatory provisions 
of Section 7 of the act of March 3, 1891; and that upon your office - 
decision becoming final, said entry would be passed to patent. Drew’s 
entry was held for pa celation with the right of appeal, of which he 
availed himself, and the Department, September. 28, 1892, concurred | 
In your office decision, in so far as it held that Comisky’s entry was 
confirmed by the act of March 3, 1891, supra, but the action holding 
Drew’s entry for cancellation without notice was disapproved, and it 
was ordered that Drew should be allowed sixty days in which to show 
cause why his entry should not be canceled. 

The motion of the plaintiff, Nicholas C. Drew, for review of aia 
departmental decision, again brings the case before me. 

_ There is only one question in the case, viz: Is the Boston Safe Deposit 
and Trust Company entitled to the benefits of the Gonilematory pro- 
visions of section 7 of.the act of 1891, (supra)? 


Said section provides among other things. that all entries made under the pre- 
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emption, homestead, desert land, or timber culture laws, in which final proof and 


‘payment may have been made aad certificates issued, and to which there are no 
adverse claims originating prior to final entry, and which have been sold or incum- 
‘bered prior to the first day of March, 1888, and after final entry, to bona fide purchas- 
ers, for a valuable consideration, shall, unless upon investigation by a government 
agent, fraud on the part of the purchaser has been found, be confirmed and patented — 
upon presentation of satisfactory proof to the land department of such sale or 


incumbrance. 


The first inquiry suggested js my ann 18 whether there was a valid 
entry of the land in controversy subsisting of record at the passage 
of this act. The act itself presupposes an entry existing at that 
_ date. The entry of Comisky had been canecled by your office prior to 
’ that date on the report of a special agent, without notice to the entry- 
man. This cancellation was, in my judgment, not only unauthorized - 
but absolutely void for want of jurisdiction. See Castello v. Bonnie 
(as L. D., 354) and cases cited. It would follow, therefore, that the 
H cancellation was a nullity, and that the entry remained intact, just as 
though the order of cancellation had not been made. | 

‘It is not denied that final proof and payment had been made and — 


certificate issued; that there is no adverse claim originating prior to 
final entry; that the Jand had been sold prior to the first day of March, 


1888, and after final entry, for a valuable consideration. It is insisted, 


however, that it was not sold to a bona fide purchaser within the mean- 


ing of the act. It does not appear, nor is it material, whether the orig- 
inal purchaser or incumbrancer was acting in good or bad faith. The 


Department has repeatedly held in construing this section, that con- 
firmation is not defeated by want of good faith of the entryman and his 
immediate transferee, where subsequently, and prior to March 1, 1888, 
the land is sold to a bona fide purchaser. 13 L. D., 537, 581. 


The question then is not of the good faith of the entryman, nor of the 


_ intervening transferees, but,—Is the Boston Safe Deposit and Trust 


Company a bona fide incumbranvert 


It is suggested that although the aaaeellation of the entry was illegal 7 


and void, the fact that an order of cancellation. was of record, bound | | 
the company to take notice of the fact that an attack had been made 


upon the integrity of the entry, and that this was sufficient to put the 
said company upon may, aud that it was therefore not Ba in. good 


faith. 
I do not agree with this view. It does not appear that the company 


| had actual notice of the order. There can be no such thing as con- 


structive notice of a void proceeding, for constructive notice in law, 
necessarily presupposes a valid act. | a 

‘In the case of Castello v. Bonnie (on review), 20 L..D., 311, a case on” 
all-fours with the case at bar, it was said— 


It is conceded that such cancellation, without giving such notice, (that is, cancel- 
lation on report ofa government agent, without giving the entryman his day in - 


, court) was Improper, and to all intents and purposes so far as the transferee is con- 


cerned, it may be considered as an existing entry. 
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‘What follows would seem a bea contr adiction of the lan ngwiage quoted 
and i is not. sound. It was further said— 7 hy gee 
‘But the re-instatement of the entry y on the fenced would give the transferee oaly 
such right as he would have had i in case notice. had been given. 
This latter holding is not only i in conflict with the former, ‘but is . 
manifestly unsound. Ifthe entryman had notice of the procesdinga ss 
upon which his entry was canceled, then the land department had 
‘jurisdiction to make the order of cancellation, and however erroneous 


such cancellation may have been, ou the merits of the case, the'can- : | 


. ¢ellation would have taken it out of the confirmatory provisions of the 
act of 1891, supra, because no entry existed at the passage of that act, | 
and in that event the transferee could only show that the entrymail had 


complied with the law. “But inasmuch as it had: already been held - - 
| therein that “so far as the transferee is concerned, it may be consid: 
- ore as an existing entry,” what follows is a non- sequitur, 


+ Jam of opinion that the rights of the transferees in the case iz bar of 2 
are fully profeeted under the law, and that the entry should be con- 
firmed. | 
On parely fechinibal grounds fie: inter vening con agann, Nicholas C. 
Drew, is entitled to notice to show cause ewhy, _ OnULY, should not. be 
canceled. - 
The motion for review is denied. “The case of Castello V. Bonnie 
| foupra) is hereby overruled, SO on as it conflicts with this decision. 


TOWN LOT—OCCUPANCY or TENAN A ke 
ALDRICH v, SCHLOESSER EY AL. 


‘The occupancy of a tenant at the dimie of townsite. eutry entitles his landlord to a, 
deed to the lot so occupied. : ae 


Secretary Smith to the Commissioner of the General Land Office, Fe ee _. * 


(J. LBL) a er ee 2 a (GC. W.P.) 


The property involved i is lot 3, block 75, i oT Reno, Oklahoma Ter- 
| titory, and the case comes before the Deparment, on the. appeals of 
W. iL. Aldrich and Rudolph Schloesser, from the decision of your office 
of June 27, 1895, unfavorable to their réspective claims, 


The decision of the townsite board awarded the lot to Stiisecors 7 


| “Aldrich appealed. — Your office reversed the judgment of the townsite 
board, and held that neither party was entitled to deed. . 
The evidence shows that on February 19, 1892, James Thompson, 
whose commuted homestead entry was canceled November 26, 1892, 
conveyed the lot in controversy by warranty deed. to Thomas. T. Crit-— 
_ tenden, who sold and conveyed the same to Rudolph Schloesser, the — 
contestee; that in the spring of 1892, A. C. Springs, as agent for Schloes- 
ser made a verbal agreement with one Lee, by which Lee was to hawe oe 
— 10332—vor 22——12 eos 
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the use’ and possession of the lot, with the understanding that the fenc- 


ing which he should place: ‘ar oan: it’ should: revert to. and become the | 
property of Schloesser, at the expiration of the time agreed upon ; that 
under this agreement Lee enclosed the lot with a fence and dug awell — 
_ thereon; that early in December, 1892, Lee sold his improvements to — 
W.L, Aldvich, the contestant, for $40, stating to him at the time that 
he did not own or claim to own the lot. 

It further appears that Aldrich, in his testimony, admitted that he 
knew that Lee was only a tenant of the lot, and that he was occupying 
it under a lease; that Aldrich, after his purchase put a tent on the lot 
‘for sleeping purposes” . . ‘for travelers,” and an outhouse. 

’ Jt further appears that on December 1, 1892, G. A. Aldrich, the son 
and agent of W. L. Aldrich, entered, into an agreement | in writing with 
Schloesser, for the use and occupancy of the lot, ther eby agreeibg not to. 


give Schloesser any trouble of any kind in getting. his. deed to said lot from: the 


government, in case such an emergency should arise and further agrees to give — 


- possession at any time after ten days notice, and agrees to pay fifty cents per month: 

as lease, acknowledging at same time to be tenant of said Schloesser. 

It further appears that ‘Aldrich was in possession of the lot at the 
date of the townsite entry on January 30, 1893. | | 

‘Schloesser’s claim to the lot, under deed from Thompson, tell with 

“phe cancellation of Thompson’ 8 entry... | 

. But itis claimed that by the auprovenaats igoae upon ie lot by 
Tes and Aldrich, and the occupancy by Aldrich as his tenant, at the 


date of the sowie entry, Schloesser was in contemplation ¢ of ic ibe. : 


occupant of the lot and entitled to deed. 
In the case of Hussey v. Smith (99 U.S, 20), it was held that Hussey, — 

who was a resident of the State of Ohio, and claimed under a judicial 

‘gale of the possessory title of. Smith before the lands were entered, was 


entitled to deed. 


The court say— 


| The territor ial law of Utah (aatherued to be passed by the act of Congress before on 


ment oneal’ gave to the party entitled to occupancy or possession, as well as to the © 
occupant or occupants, the right to apply for the judgment by the probate court, 
‘upon which, when rendered, the mayor was to execute his deed. If this were not . 
so, the right would be clearly within the equity of the act of Congress and conferred 
by it. 

The rejection of the appellant’s claim and the sajnaieations in favor of Smith, who 
had not then a shadow of right to the premises, by the probate court was, therefore, 
@ gToss ‘error, ant the supreme court of the territory De it by re the 
| judgment, 


The territorial law of Oklahoma ee 6627, Stat. of Oklahoma, 1890), 
provides for deed | 


to the person, persons, associations or Sorpordtiods who shall oceupy or possess, Or 
be entitled to the right of possession or occupancy thereof, accordiug to the several 


‘rights. and interests of the respective claimants in and-to the same as they existed = ig 


in law or equity at the. time of the Sntny of such lands, or to the heirs or assigus of 
such claimants, | _ 
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' The. evident shows: that Aldrich was an 1 oceupant of the lot ‘at thé 


: date of the townsite entry. . But. it also shows. that he occupied it as eee 


- the tenant of. Schloesser. _ Consequently he was not entitled to deed: 


But I see no reason why Schloesser can not avail himself of the posses- . ats 


- gion of his tenant to ‘acquire title to the lot. Tf the vendee before... 


a townsite entry of a party in possession at the time of townsite: entry’ is. 


entitled to deed, I cau see no reason why the landlord of a tenant ocett- 
pying a lot, at the time of townsite entry, is not equally entitled to ~ 
deed. See Bowie ». Graff (21 L. D., 522). 

‘The decision of your office is ther efore rever sed. 


‘SECOND HOMESTEAD “EN TRY—ACT OF sai uaeaiic adams 29, 1894. 7 . 
CHARLES. A, GARRISON, 


‘The right to anes: a aceon homestead entry may be recognised where the first was 


canceled on acconnt of the entryman’s failure to establish residence, and. auch oi 


_ failure was due to circumstances beyond his control. es 


7 rea Yy Smith: to the Commissioner of the General Land 4 Ofte, poe . : 
(CFas ae: 0 ary 17,1896. (WwW. AL a 


e Charles Ay Gar rison has ‘appealed ot your Stfice 5 decision of July: ae 


- 3, 1894, rejecting his application, filed April 6, 1894, to. make ‘second ae 


ioneetaad entry to cover the NW, 4 a of See. 18, T, 20 N, R. 9 E.. , Perry, | Een 


| Oklahoma, land district. | | 
- Garrison’s corroborated affidavit, filed j in support. of his application, | 


shows that on October 16, 1891, he ‘made homestead entry at the Okla- 7 — 


homa, Oklahoma, land office for the NW. 4, Sec. 29, T. 13. N., BR. 5 Eh; 


| e that immediately thereafter he cleared. and grubbed one acre, “but: that i 
| owing to the delicate health of his wife, the approaching winter, and = 


his lack of means, he did not at once begin the erection of a house; 7 
that during the winter his wife'and two children were so sick as i | 
require his constant care and attention, and it was impossible for him 7 
to go to the land; that about April 5, 1892, his wife gave birth to a 
child and was attacked by puerperal foyer which confined her to her 
bed for ten months, durin g which time she required constant medical 
attention and careful nursing; that in April, 1892, Jacob Piatt filed a 
_ contest against affiant’s entry on the ground of. abandonment, of which 
affiant was duly notified, but that owing to the sickness of his wife, 
and his lack of means, he was not able to appear ‘at the trial or employ 
~ counsel to represent him, and was consequently obliged to let the case 
go by default; that his ae was canceled by the General Land Office 
on February 8, 1893; that he never, either dir ectly or indirectly, received 
from Piatt orany oeher person any reward or remuneration for his. claim 
to the land embraced ia bis former eutry. 


‘Sinée the decision of your office in this matter was. rendere d, the see 


of December 29, 1894 a Stat., ae giving the right of second entry. 
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in certain. cases, has been passed. This act, which is in amendment 
of section three or the act of Mar ch 2 4, Peed (25 Stat., 2802); prey ides as. 
follows; | cae | 


“That if aby Much settler has heretofore forfeited his or her. entry fot any of said 
reasons, such persons shall be permitted to make entry of not to exceed a quarter 
section. on any public land subject to entry under the homestead law, and to perfect 
title to. the same under the same condi tions in every respect as If he had not made 
the former entry. 


" The “reasons” mentioned in the act of March 2, 1889, are: “total or 
partial destruction or failure of crops, sickness, or Sehr unavoidable 
casualty.” 

» The present case toes not: quite fall: under. the remedial provisions of ; 
the act of December 29, 1894, because the eutr yman here never estab- 
lished residence on the jane and was not a. “settler” in the proper- 
. meaning of that term, but it appears from his affidavit that he was 
prevented from ‘establishing residence on the land by circumstances . 
7 beyond his control, viz: the. sickness of his wife and children. | 


Tn the case of James M. Frost et al., 18 L. D., 145, Frost filed sol. 


| dier’s declaratory statement for a berain tract of land in the Okla- 
hoina, Oklahoma, laud district, but was prevented, “Dy circumstances 


- beyond | his control,” from making homestead entry within six months 


: from date. of filing his soldier's | declaratory statement. One Elias. 
Berry, being informed that Frost had abandoned his soldier’s declara- 


tory statement and would not settle. upon and homestead . the. land 


‘embraced therein, filed soldier’s declaratory statement for the same 
tract. Both men subsequently made homestead. entry for the tract: 
Frost, after the expiration of six months from the date of his soldier’s 
c declaratory statement and Berry within one month from the date of. 

7 his soldier’s declaratory statement. It appearing that both parties had 
dicted i in good faith, and they being willing to settle the matter by ami- 
: cable agreement, ‘Frost applied to enter another tract, whereupon | the © 
| Department held Berry’s entry intact, canceled Frost’s entry) and per- 
mitted Frost to'make second entry as prayed for. 7 | 
~ Considering together the circumstances of the ‘present case, the 
ruling of the Department in the ease. above cited, and the act of 
December 29, 1894, it seems clear that the. spirit of the law will be 
followed and substantial justice done if’ Garrison’s application is 
granted. 

The decision of your omice Hangin: sald a anlcaHon is secocdin aly 
| reversed, 


‘ 
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oe ee . 
WaRE Vv, ‘Wrient. 


7 A contest again a homestead entry o on the sfouitid that. the enigma in his lifetime . 
. failed to live on, or cultivate the land, and like failure subsequently on the part. 
=" of the heir, must fail, where it appears that the entryman died within six months. 
“after making entry, and that his heir, prior to the initiation of contest, 1 main- : 
tained his eo under said erg by cultivation of the land, 


Seeretary Smith to the Commissioner of the ae ieial Land Office, February | Ae 


_ aa L3 eS ae W. PB) 7 


On June 27, 1892, Will. T. _ Wright made semestaad: ae No. 4754, a | 


of. the NE:: 4: of. section. 6, D..13 Nw BR. 1. W.; Oklahoma land. district, = - 


Oklahoma Territory. On May 9, 1893, J. G. ‘Ware filed an affidavit of 
coutest against said entry, are that the entryman in his lifetime 
- wholly. failed. to establish his residence on said land, or to cultivate 
the same, and that since his death, his father J. G. Wright, as his 
heir, has failed to reside on, or cultivate, or improve said tract, and: has | 
abandoned it for more than six months since the entryman’s death. 

A hearing was had, and upon the testimony adduced, the local officers 
found in favor of tite defendant, and that the contest. should be 
dismissed. 

On appeal, your : office affirmed the action of the local officer s; ‘and: _ 
dismissed the contest. Ware appealed. : 

The entry was made on June 27 , 1892, and. the entryman died’ in 
September following, less than six months after the entry was made; 
It is not shown.that he ever settled upon the land, but thelaw allowed :him 
six months: from the date of the entry in which to establish residence. — 
- The testimony fails to show that the entryman’s heir at law has aban 
 doned the land; on the contrary, it appears that in the spring of 1893; 
before any sOnteRt had been filed, he had thirteen furrows plowed on the 
claim, each half a mile long, ad since the contest was initiated he has 
had some plowing done, and a small piece of land planted to sorghum. - 

‘The heirs are not required to reside upon the land, but only to culti- | 
vate it. Iam of opinion that the facts of the case alow: a. eee 7 
with the requirements of the law. — : es oe 

The decision of your office 1 18 therefore affirmed, 


7 —. ; aoe RELATING TO. THE Janes 


as TIMBER. (CULTURE ENTRY— -APPLICATION, TO ENTER—CONTESTANT. 
| | ZACHARIAH T. Bush. | | 


Au apulieation to en ter accompanying a Liner culture contest, and pending at the 
~ repeal of the timber culture law, protects the right of the applicant until final: | 
i‘ ; action thereon. | : | 
‘The circular instructions of. August. 18, 1887, to the effect that applications to enter, : 
: _ filed with timber culture contests, shall stand rejected if not perfected within 
thirty days after notice of cancellation, are not ea ta if the application is 
bot returned to the local office. 7 


Secretary Smith to the Banana of the Gael Land Ofte February 
Beet iL) oboe FF a ap OG OUG,, o es is, Wt AB) 


In 1887, ahaa Au Hush initiated. contest. again the timber 
cules ane of Avery B. Charpie for the SE, 4 of See. 2 NN a ee 
RAL W., Garden City, Kansas, land district. “With his ee: aff. ; 
davit he filed a formal application: to enter said tract under the timber 


7 culture law. 


“On March 31, 1891, Charpie’s entry was . canceled by y your: office on eal 
7 said contest. : : 
Your office, however, inadvertently failed to return to ‘tie local office 3 


a, Bush’s timber culture application and affidavit. 


' October 8,1891, Bush made timber culture entry for said tr act. 


“By letter of October 10, 1893, your office called upon the register. and - 
receiver for report as to whether Bush had made said entry within the ac 


iuiny days statutory period accorded a siccessful contestant. 


_ The register and receiver, in reply, transmitted registry return receipt a 


showing that notice of the cancellation of Charpie’s entry was served ~ 
| upon Bush, through his duly authorized attorney, on May 1, 1891. 7 
‘Your office; thereupon, by letter of October 31, 1893, held Bush's + 
timber culture entry for cancellation on. the roan that as he had 
failed to exercise his preference right within the statutory period, his 
application filed with his contest stood rejected without further action 
at the expiration of that period, and he thereafter had no claim that 
was protected’ from the operamon of the se of the timber. calbare 
law on March 3, 1891. | | | -  e 
From this decision Bush has appealed. | a 
With his appeal he files an affidavit showing that after receiving 
notice of cancellation of Charpie’s entry he made frequent inquiries 
through his. attorney aut the local land office in regar d to his application 
to enter aid was informed that said application had not. been returned, 
but was still. pending before: the Gener al. Land: Office; that: said appli- 
cation has never been retur ned to the local office; that’ on October 8, 
1891, he filed: supplementary affidavit showing his quali cation to éntef, 


and was permitted to make the present entry; ; that since making said 
- entry he has improved. the land i in good faith and: now has ten acres in 


eultiva tion. 
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In the case of Pfatt v. Williams, 4 ie Dy 455, it was held that a. legal - 

: noplication to enter is, while pending, equivalent to an actual entry, so 
far as the applicant’s rights are concerned, and its effect is to withdraw 
the land embraced therein from any ‘other disposition. until such time 
aS it may be finally acted upon. 

Was Bush’s application to enter, filed with his contest in 1887, finally 
avted upon prior to October 8, 1891, the date of the present entry? 

On August 18, 1887, the following circular to registers and receivers 
in regard to final disposition of applications to enter filed ae contest 
was issued by the General Land Office: | 

_In view of the decision of the Hon. Secretary of the Interior, in the case of Pfaff 
vp. Williams, 4 L. D., 455, wherein. it is held, ete., ©... . . « I have to direct, 
in all cases where applications to enter (filed.by contestants upon initiation of con- 
test) are returned, upon the cancellation of the entry contested, that. the contestant 
be notified of the cancellation of the entry, and advised that he will be allowed thirty 
days within which to enter the tract upon the application filed, upon his showing © 


his present qualifications, and in the event of his failure so to do, his application | a) 


will stand rejected without further action upon your 1 part, and the tract held sub- — 
ject to entry by the first legal applicant. . £ 
This cireular provides for the rejection, without formal action, of those 
| applications: to enter, filed with contest, which are returned to ‘the local 
office and. are not: perfected into entries within thirty days from notice, . 
It does not éover or affect those. applications which, for any reason, are. 
not returned. | _ 
Bush’s right to make fniber culture entry. after the repeal of the. 


fe timber culture law. Was based upon his application.to enter, filed prior 


to the repeal of that law. Under the ruling in the Pfaff v. Williams 
— ease, said application. was, while pending, equivalent to actual entry, so 
far as the applicant’s rights were concer ned, and its effect was to with: 
draw the land embraced therein from any atlies disposition until such. 
time as it.was: finally acted upon. It, could not, of course, be acted 
upon until after final disposition of the contest with which it was filed, 


but immediately. upon the cancellation of Charpie’s.entry steps should - 


: have been taken looking towards its final disposition. 

The first step should have been its return to the local office, in order 
that Bush might have an opportunity of completing it by filing sup- 
plementary affidavit showing present qualificajions and paying the 
requisite fees. (Ellis ». Abbe, 16 L. D., 436.) 

Had he then failed to nate. entry within thirty days s from notice; his 
application would (under circular above quoted) have stood rejected 
without further action. | 
. The failure of your office to return it or take any other action look- 

ing towards its final dispésition, left it pending, and it was still pend- 
ing on October 8, 1891, when Bush, who, as shown by his repeated 
inquiries at the Jocal. office, had ‘been expecting its return, determined - 
to wait no longer, and. accordingly, made the cas ee 
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| tion upon which his right to make timber culture. entry was based, his | 
tk in making entry can not be. attributed to. negligence on. his. part. 


Your office decision. is accordingly reversed and. Bush’s entry of Octo: 
| et 8, 1891, will be considered as.a furtherance and completion of his 


| original application and will be allowed to stand. 


PRACTICE~NOTICE OF APPEAL—SERVICE. 
‘Boyun at. N ORTHERN: Pactric R. R. Co. 


Notice of an appeal dais. served on a general Jand agent of a railroad company is. 
; sufficient service on said company. | 


| ‘Secretary y Smith to the Commissioner of the ne al Land Office February 
g. I. H.) “Fe 17, 1896. en eee yee C.) 


With your office letter of November 29, 1895, was forwarded the 
record i in the case of John L. Boyle. N. orther i Pacific R, R. Co., involv: — 
ing lot 3, NE. 4 SW. 4 and 8. 4 NW. 4, Sec. 35, T. 28. N., R.8 E., Seattle 
land district, Washington, on appeal by Boyle from your office decision 
of June 12, 1895, holding for cancellation his commuted homestead 
entry, covering lie tract before aeseIets for conflict with the grant 
.for said company. 

_. A motion has been filed on bebalf of the company to | dismiss the | 
appeal filed by Boyle for the reason that the same was not served upon 
F. M. Dudley, of St. Paul, Minnesota, the person named in the notices _ 
posted in the several land offices in Washington, as the proper agent - 
the company upon whom all notices should be served. | 
-: Attached to the appeal is the following affidavit of service: | 


“Jos. W. Grégory, being sworn on his oath says I am the attorney of record for 
John L. Boyle, in the matter of his eash entry No. 15115, for the Jot 3,NE. 4 SW. 4 

and S.i NW. 4} of Sec. 35, Tp. 28 N., R. 8 E., now pending before the Degarinent of 
- the Interior, and I have this day made service of notice of appeal and specification 
of error in said matter upon Thomas Cooper, General Land Agent of the Northern | 
Pacific RR. Company, by sending,. by registered mail, postage prepaid, a true copy 
of said notice of appeal and aperidoation: of error, ae said Cooper, at his office at. 


Tacoma, Veneer pupon of which mailing is ‘hereto attached and made a part 
hereof, : 


- In support of the company’s Ss motion the decision of this Department. 
in the case of O’Connor et al. v. Northern Pacific ‘R R. Co. ae L. D,, 
247) is referred to. — 

* That case arose: ‘upon a mineral ree ‘aiicn onticed with hb 
list filed by the company on account of its grant, and hearing was — 
ordered by the local officers to determine the character of the lands. . 

- Notice of this hearing was served upon a local firm of attorneys 
who had represented the company in several other cases but. nee never 
filed a ore appestene for the EEN y 
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AG Hie: hearing the company ‘was not reptesented; the testimony. : 
taken being ex parte. | 
- It is true that i in the O’Connor case it’ was held: 


ao the absence of a designation of a particular person, notice. might be held to be 


_ sufficient, if given to any agent of the conipany resident in the State, but noticehad 


‘been given of the designation of F. M. Dudley as attorney, to whom the local officers 

_ gave notice of their decision, and, in the absence of notice to him, auniess waived by 

_ the company, I am of the opinion that no jurisdiction was aeantet« over. it, and it 
can not be held to be bound by the testimony taken. Se BE a 8 a 


In that case notice. had been served upon a firm not ‘duthorized to 
accept notice for the company, and. it could not therefore be held to, be 
bound by the service; in other words, no service had been made. While 
it might be inferred from the language used that jurisdiction could not — 
be: acquired: except by ‘service. upon the: ‘designated attorney, yet it wag _ 
not. the intention to so hold, but rather to. show that in that case no 
Service had been made to bind the company. By 


_ The company having designated a person to accept service a it, it. a * 


would seem to be proper to serve all notices upon that person, but. it , 
‘can not be. held that service papen any other proper perpen ue not bind . 
the company. . | 7 Se a 


The decision in the O'Connor case can not be snlareat upon and can 


not be held to be authority for. dismissin g the appeal now under con 
| sideration. | 
_. Under the Session tans of 1893, of the State of Wakhingion: chapter 
127, providing for the commencement of ¢ ivil actions in Superior ia 
it is provided, Sec. 7: oo = 4 - 


The summons. shall be. deeved: by deliv ering. a copy rereors: oo oe: 7 Tf . - | 


against a railroad corporation, to aly iaeny freight, ticket: or other deen thereof i 
within this State. | | 7 


| I-can see no good reason ae an. aol in ‘the mation of a contest . 
: against the company, ‘pending before the land department, might. not - 


be served upon any person authorized under the State Oy to poeery : - 


service for the company in a civil action. ; 
This appeal was duly served upon. the general inn. ee of the coms : 

pany at ‘Facoma, Washington, and the service is to my mind sufficient, 

and the moHon: to dismiss i is accordingly denied. | De 


a RAILROAD GRANT—INDEMNITY SELECTIONS—ACT OF JUNE. 22, 1874. 
- alge 3 : . si 


Sourumry- PACIFIC R. R. Co. 


By the joint cate of June 28, 1870, ‘authorizing the souuhent Pacific R. R. Co; 
_. to construct its road upon the line designated by its map of J annary 3, 1867, the 


rights of all persons. -who were actually settlers at the date of said joint-resolu> 
tion were protected ; and it accordingly follows that lands occupying such statue. ee 


« . do not afford a basis for indemnity selections uncer the act of June 22, 1874, as 
the company! had no ttle thereto. arr Me a ee 
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A decision, of the General Land Office that. on 2 relingaishment a funyena company 
will be. entitled to select: indemnity under the act of June 22,. 1874, does not pre- _ 
clude departmental consideration as to the right of the company to thus relin- 

quish, when the selections come before the Department for approval, and if it is 
,. then found that the company had no title to the maa relinquished the selections . 
must be rejected. eM 


7 ‘Secr etary Smith to the Commissioner of the Genehat Land Office, Hiaindy | 
(FLA) a eee ee re (BF. W. GC.) 


Jamin receipt of. your office letter of October 18, 1895, resubmit- 
ting for the consideration and approval of this Depar tment, list No. 3, 
embracing 237.40 acres, selected by. the Southern Pacific R.. BR. Co. : 
— under the. provisions of the act of June 22, 1874 (18 Stat., 194). 

< This list has before been the subject of decision by this Depar tment, 
being. considered .in departmental decision of April 30,1892 (15.L. D., 
460), in: which its approval was refused upon the ground that under the 
decision of the supreme court in the case of: the United States v. Mis- 
sourl, Kansas and ‘Texas Ry. Co. (141 U. 8., 358), the-alternate reserved 


sections: within the primary limits of a railroad. grant could not be - | 


selected in lieu-of lands relinquished by the company, under the.act of. 
J une 22, 1874, supra. 
- Upon. review said decision was reversed March 26, 1894, (18 L. D., 
275) and. you were directed to resubmit the list for re- eqaniiation: St 
‘is in accordance with directions here given that the list is again sub- 
mitted. by your office letter of October 18, 1895, and in said letter .a 
: history. is given of each of the tracts made the basis for the selection in. 
question, the same being gathered from the records of your office from 
which-1t- appears that the lands comprising the bases for the selections 
in question. were all settled upon and settled prior to the passage of 
the joint. resolution of. June 28,1870 (16 Stat., 386), authorizing this 
- company to: construct its road upon the line designated by the map — 
‘filed in this Department J anuary 3, 1867. | By said resolution it is. sas 3 
vided as follows: | a a oo i bee ee ee 
i That: the Southern Pacific Ralsoda: Company of California may: construct its ion 


| and telegraph line, a8 near as may. be, on. the route indicated. by the map: filed by said 
company in the Department. of the Interior on. the third day of: January, eighteen — 


-. hundred and sixty-seven; and upon the construction of each section of said road, 


in the manner and within the time provided by law, and notice thereof being given 
by the company to the Secretary of the Interior, he shall direct an examination of 
- each section by commissioners to. be appointed by the President, as provided i in the 
act makiug a grant of land to said | company, approved by Tuly: twenty- -seventh, 


eighteen hundred and sixty-six, and upon the report of the commissioners to the 


- Secretary of the Interior that such section of said railroad and telegraph line has 


oe been constructed:as required: by law, it: shall: be the duty of the said- Secretary of 


the Interior to cause patents to be issued. to said company for ‘the sections of land 
_. soterminous to each constructed section reported on as aforesaid, to the. extent and 
; amount granted. to said company. by the said act of J uly. twenty-seventh, eighteen 
- hundred ana sixty-six, expressly saving and reserving all the rights of actual set- 


. - tlers, t together with the other conditions and restrictions prewiel for in the third | 


* gection of said aeN) 


_ DECISIONS RELATING. ‘TO: THE! PUBLIC LANDS. et we 


Tn depaitawiual decision of April 93, 1875, j in. ee case at Quéen wi 
Southern: ‘Pacific “Railroad: company, it was held. that: the company’s a ae 


right under this. grant, made by the act of July 27, 1866 (14 Stat., 29%), « 
took effect upon: the ee of the ema ot designated route deel 


1867. 


~ Acting: loan the. holdin. made’ in ‘said case, the company | was 
‘requested. to relinquish, under. the provisions of the: act of June 22, 


1874, in favor of: Queen. and: several others, whose lands are ‘made the Be 
| aces for, the selections now under consideration. ~ The company duly - s 


| relinquished as requested, said relinquishments being. accepted by: your 


7 “office, and the entries.of the. parties have since been passed to patenti. = : 
+ In departmental decision of ‘August 2, 1878, in the case of Tome et ale 
Core Southern Pacific RB. R. Co. (5G. TL. on $5), it: was. held, quoting fren, ae 7 


2 the opinion of the Attorney. General: (16. Opinions, 80), that— = eas 
“1 Althou oh a erant of lands’ was. ‘made to. the company by the. act of July 27, 1866, | 


ee the. lands: upou, which it would operate were not. identified until the date of the pas-— 


‘sage of the joint resolution of June 28, 1870, at thorizing. the. company, to. construct 


ar its road. upon the line designated upon the map filed in the Interior Depar iment Jan- - 


wary 3; 1867, and that the rights of all parties who were actual, ‘sottlers. June 28; 1870; : 


. werésaved. Qualified settlers prior to June 28, 1870, may be allowed. under the home- 


Stead law. See Southern Pacific R. R. Co. v. ‘Rahall; 38 L. dD. 821; ‘Southern Paelfio . . 


oe R. Co. v. Dooley, 5 L, D., 380. 


' Under this decision the Giamianis’ in whose Boor tlie. company relin- ; | 
, quished, and whose claims were made the bases for the selections. under | 


- consideration, were duly protected by the joint. resolution of June 28, 


88 1870, and the company’s relinquishment under the act of ae ast - = = 


therefore be held'to have been unnecessary. | 


It is urged, however, by the. eeoupeny, tha as the act, of June 22, — Ac 


18 74, provides: : 


If any other. lands’ granted. be éouila in 1 the possession of an actual seitlet, wiigee : 


entry or filing has been allowed. under the pre-emption or homestead laws of the oY 
. United States, subsequently to the time at which, by. the decision of the land’ office, Sc 


thé right of said road was declared to have attached to such lands, the grantee, upon 


: _ & proper relinquishment of the land so enter ed or filed for, shall be enbled to select a 
_ an equal. quanti ty of other lands i in lieu there of, ete., . er ene a 


that by its relinquishment upon the request, of your apices its. rig elt to 


| make a lieu selection under the act of 1874 attached, and no aianee: of. 


rule affecting the question. as to the company’s eae to the lands relin- ge 


- quished, could affeet its right:to make such lieu selection. | 
_ . It has repeatedly been held by: this Department, that the right of the 
“company to select. indemnity. under the act.of June 22; 1874, will not - i 


be considered.in the absence. ofan application: to select a specific tract Pi 
in lieu of that relinquished. Central Pacific: R. R. Co. (6 Li oe eae ee ie 


Halgrin Tostenson (6 L. D. , 820). . 
- In the ¢ase of Winona, St. Peter: ve Warner a L. ‘D, éli), it was held | 


7 that a decision of the land office that on .relinquishment. the railroad 


company would be. entitled. to. select, indemnity ander the act of. 2 une 
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a2. 1874, will not preclude departmental cousideration as : to the right 
_ of the company to thus -relinguish, when. the selection comes before the 
Department for approval, and that selection under said act’ must be 


; rejected if it appear that the company aay no title or ‘right: in the tract _ 
relinquished, | | 


In the case of Harris v. _ Northern Pacific R: R, 00: (10 L. D., 264), 
: it was held that a relinquishment under the act of June 22, a con- 
‘fers no right upon the company if the Lost telinquished was in fact | 
‘excepted from the grant. . 
_Although the relinquishments covering the lands: made the bases for 


the selections now. under consideration were exécuted and filed in. ~ 


1876, the selections now under consideration were not made until dur- 


ing the years 1889 and 1890. 


— It is unnecessary" therefore-to. “determine wid: foul have. been the Bu. 
effect had the company, after relinquishing as requested by your office, 
and before the change of ruling in the. matter of the seen rights 
under its grant, made selection under the act of June 22, 1874, as no 
such question is presented by the record now before me, the selectiois 
in question having been made, as before stated, after the change of 
ruling under which these people were fully protected in their rights 
without the company’s relinquishment. | 

Under departmental decision of August 2, 1878, before referred to, 
with which I concur, it must be held that the company’s relinquish- 
ment was unnecessary for the protection of the claims embracing the 
tracts made the bases for the selection now under consideration, and 
under the previous decisions of the Department, before referred to, [ 
must hold said relinguishments confers no.right.upon the company, 
and I must therefore again return said list to ‘your office without my 
approval. 


PROTESTANT—PRE-EMPTION FINAL PROOF—PREFERENCE RIGHT. | - 
Davies v. CATHCART. 


A protest against the ullowance of pre- sistion final proof secures to the protestant 
: no preference right of entry, i in the event that such proceeding og result in cancel. 
_ lation of the pre- emption declarator y statement. 


- Secretar y Smith to the Commissioner of the General Land. Ope, Februar ; - 
(J. I. A.) gt Se : 17, 1896. a — (0, W. P.) 


J have Goma dered tie: case of John Davies: ae Robert Cath- | 
cart, involving the N. 4 of the NW. 4 and the SW. 4 4 of the NW. 4 of 
Sec. 31, T.5 N., R. 28 W., S. B. M., Los Angeles land district, California, 
on appeal by Davies from the decision of your office of April. 20, 1894, | 
_~ It appears by the record that said Cathcart made homestead. entry, | 
No. 4402, on June 27,1888, and said Davies filed declaratory statement, 
- No. 5148, on September 10, 1888, for the above- described tracts; i. ‘that 


“ 


~ 
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on. ae 5, 1889, Davies ade final proof, ag cainst the acceptance of _ 
| which Cathcart filed protest, alleging failure of Davies to comply with | 
the pre-emption law; that on a hearing. had before the local officers, 

| they recommended rhe rejection of Davies’ final proof and the cancel. 
: dation of his declaratory statement. Davies appealed. 


_.” It further appears that on December 22,1890, Davies filed affidavit ps 
of contest against Catheart’s entry, alleging failure to comp] y with the . 


homestead. laws; that a héaring was thereon had, and that .the local - 
officers recommended the cancellation of the entry. Cathcart appealed. e 
~ Your office. considered. both. appeals. in the same decision, affirming 
the action of the local officers - in the case of Catheart v, Davies, aud. — 


. reversing: it.in. the. case, of: Davies. v, Catheart. | Davies appealed to the 


; Department, and the decision of. your office in the case of Catheart Ve 
Davies -was affirmed, and in the case of Davies v. Cathcart reversed. : 


| Davies’ declaratory. statement. and Catheart’s homestead entr ‘y Were. a 


- ordered | to be canceled... A motion tor review: of this: decision: was” 


denied June ae 1893: 24,3. Ss 
_- On December 9, 1892, Davies. made ailchien at the local cae 3 to. a ys 
- enter said tracts as a. homestead: His application was héld suspended 3 


pending the determination of said motion for review. On July 3; 1893, 
‘ Davies. again tendered his application, which was. further suspended 3 


a owing to a vacancy in the office of receiver. .On August 9, 1893, Paes . 


again tendered his homestead. application. rie sa 


On July 6, 1893, Cathcart. filed homestead. appli¢ation for said tracts, a 
which was held suspended for the same reason that Davies’ application ee A 

of July 3, 1893, had been suspended... gs — 
On Mawast 17,1893, the local officars rejected Catheart’s application, | 


aud on August 18, 1893, allowed. Davies to make entry of said laud. . 
Catheart appealed. Your office reversed: the judgment of the iscal 


_ officers, and held that the applications of: Cathcart and: Davies mould, eee 


be treated as simultaneous, as each had a preference eat of. acre 
. Davies appeals to the Department... 2 | 
In my judgment the decision of your: office is erroneous. The record 
és shows that Cathcart occupied the. status of . a protestant, and not of a , 
= contestant; consequeutly he acquired. no preference right of entry by. _ 
- procuring the cancellation of Davies’ declaratory. statement. 7 


' The Rules of Practice. (1, 2,3 and. 54), ‘direct the manner in which a 4 se an 
contest may be initiated and conductéd. A compliance with these ~ 


tules: fixes the status of a person contesting an entry and claiming a | 
preference right under the act of May 14, 1880. The record fails to 


show a compliance with these rules, and Cathcart acquired no prefer- a 
ence right to the land. Davies? enMy will remain intact. poe omce - =3 


decision, is Teversed, accordingly. 
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‘TOWNSITE ENTRY IN OKLAHOMA—PARK RESERVATION. 


Orry. OF Guraem Vv. “Nicwous - Er AL. 


| The reservation of land for park pur poses is ; made abligators upon townsite trustees 7 
by section 22, act of May 2, 1890, and the'occupancy of land by. townsite. set- 
tlers prior to the passage of said act, confers no rights upon said occupants. as 
against the resery ation thereof. under a survey and. entry mace ater the passe ge | 
of said act. - 


Seer etary Smith to the Commissioner of he Genoral Land Office, February 
ae 1896, | | (KE. K, W.. 


STATEMENT.—On the 10th of November, 1892, the trustees of the 
town of Guthrie, Oklahoma, enter ed, as the townsite of West Guthrie; 


all of the W. 4 Sec. 8, T. 16 N., R, 2 W. , except a tract containing 17.9. _ 

- acres, known as Noble Park, wich was par ticularly. described by metes — 
and: bounds, and seaiecsly excepted and reserved as a public park: ie 
This reservation was also expressly excepted from the io 7 


: was issued on the 16th of February, 1893. | 
_In December, 1892, George Nichols, and some twenty or thirty other 7 
persons, ‘applied for deeds to separate portions of the said reservation, 


: ~ describing their. respective tracts by metes. and bounds, and allegin g _ 


_ improvement and occupancy: The trustees held that as the land was — 


~ not embraced in their entry, they were without: jurisdiction to consider - 


these applications, and no action was ever taken on them. But on the 


Pn Sth of June, 1894, the trustees applied to enter the. land as a townsite, ; | 
for the benefit of the occupants thereof; and on the 15th of August; 9 
1894, the city of Guthrie applied, through its legally constituted authori- 


ties, to enter it as a park reserve.- The register and receiver forwarded 


~ poth of these applications to the Commissioner of the General Land 


Office, and asked for instructions, On the 11th of January, 1895, the 
Commissioner of the General Land Office i gnored the application of. the © 
_ trustees, and mstructed the register and receiver to accept the applica. 
— tion of the city of Guthrie, which they did, and ‘the entry was made by 

the city on the 18th of ie same month. On the 28th of March, 1895, 
the said applicants for deeds, George Nichols and others, filed a protest 
against the entry, and asked that ‘the trustees be required to make deed 


to them. On the 13th of April, 1895, the Commissioner of the General _ 


- Land Office overruled this. protest: and: petition, and. the ad 
appealed to the Department. 

In the city of Guthrie’s application: to enter it is sion that the city. 
of Guthrie is a duly organized municipal corporation; that the said 
Noble Park contains more than ten and: less than twenty acres; that it 
_ is situated within the limits of the said city of Guthrie, ‘and that the — 


oe same was surveyed, platted, and expressly selected and reserved. as 


a and for a public park when that part of the city known aS West uh 3 | 
rie, mM 1 which the said park is situated, was. entered. 4s 


| “DECISIONS: ‘RELATING TO. THE ‘PUBLIC. LANDS. lot 7 


In hers decision refusing to take jurisdiction the trustees: say tnat it 
was impossible to lay off a park, as required in section 22 of the act of © 
Congress of May 2, 1890, without distur bing sume occupants; that they 


endeavored to. disturb as few as possible; that the. ground. actually ee 


selected had fewer people on it than any other portion of the Arak; 7 
and that they made the first survey of the land. - a 


OPINION. —The setting apart of one or more reservations ‘containing ee 


in the aggr egate not less than ten nor more than twenty acres was’a > | 


a statutory requirement with which the trustees were compelled to com- : i ee 
ply. Iti is provided in: Sec. 22 of aad act of Congress: of - ay 2, 1890, | 


26 Stat., 81, that— 


hereafter all suryeys for townsites in said qe shall ‘coniaie poscevatiann : 


— for parks (of substantially the same area if more than one park) aud. for schools and — a 
other public purposes, embracing in the aggregate not less than ten nor ‘more than . ate 


_. twenty acres; and patents for such reserv ations, to be maintained for such purposes, 
shall be issued to the towns respectively when organized AS ‘municipalities. . 


And it was said in the decision of the Department in the case » of oe 


| McGrath, et al, 20 L. D., 542, that— 


The trustees of a townsite are ‘not authorized. - (haked: deed +o a lot aver the tract — 


| has been surveyed-and platted into lots-and blocks, streets. and alleys.. Rev. Stat.. a5. sere me 


438; 26 Stat., 109. By this. proceeding: the. streets and. alleys are dedicated to pub- — 
die use, and. the trustees have no authority to execute a deed to.any portion | of either 


a street or an alley. .To make such survey and plat. and dedication of streets and _ nt 
alleys is not: only the right of the body of the occupants of the site moving together, aan 


but it is a requirement of the law which they must comply.with before. they may 
enjoy its benefits; and no. individual occupant can acquire any right to his particular — 


| ‘ claim prior to such survey and dedication. as against this right and requirement of 
all the occupants asa community. The reason for such surveying and. platting, and. - 


dedication of streets and ‘alleys, is too obvious to require explanation. Without 


such care and contribution there could be neither order; SyAbemy poy enionts) nor. - 


: beanty. 
The same must be said of pavia? The. applicants contend sn thiais | 
protest that they established occupancy prior to the passage of the | 
‘said act of Congress of May 2,1890, and had thereby acquired vested — 


rights in their respective lots of which the law-could not deprive them, ou 


But this contention is not well taken. The survey and entry of the a 


_. townsite were not made until after the passage of the act. The sur- pe 


vey and entry could then only be made under its provisions, and by : 
their prior occupaucy the applicants had acquired no rights as against — 


its requirement that not less than ten nor more than og acres — te 2 


should be reserved for a park. | 
The decision of the Commissioner of the General Land. Oftee: Is 
AEC Loe SuE ac = ee ae 
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we i 


| thereto; that since the year 1874 he had known the defendant Bruer. -_ 
and that during that time he, the defendant, had never occupied or _ 


mY de S. ANCELED ENTRY—REINSTATEMENT—ADVERSE RIGHT. 


| PEELING D BRUER. 


ws - claimant ‘under 2 canceled entry is not antitled to teiustatement: after the ise of E — 


years and in the presence of au intervening adverse right, where his entry is can- - 
 celed on account of supposed conflict with a prior claim, and he thereafter fails 
| to appeal from a denial of his application to contest the validity of said claim. ~ 


Seer ee Sniith to the Commissioner of the General Land Office, February 
Pi | | 17 1896. 2 ge Whe * (BE. M. RB.) 


is Aa ease , involves the N. $ of the SW. 4 and Sw. 4 of NW. 4, of See: 


18, T.110 N., R. 29 WwW. , Marshall land district, Minnesota, and is before | 


rie Department upon ‘motion for re-review of the decision of the Depart-_ 
ment of July 18, 1895, adhering to the decision of April 18,1895. 


The record aiowe that Bruer made soldiers’ additional homestead: 
entry for this land on January 12, 1874, and that on November 24, 1876, 


the land was claimed by the State of. Minnesota as swamp land under - 


‘the act of March 12 , 1860. 


— March 18, 1878, fie ee was held for cancellation for sGuniet with we 


| the swamp ladd selection, 


© From that decision the defendant took:t no caipedl 


- Subsequently, on October ay) 1892 ee office canceled the. selections 


of the State. 


» January 12, 1893, Henry Pehling aaa fiotieioaa Satty for the tract. 


| Subsequent 6 the allowance of this-entry, the cancellation of Bruer’s 


entry made in 1878, was rescinded and Pehling was called upon to show — 
cause why his a should not be canceled for conflict with that of 


7 Bruer. 


» Pebling, i in his answer to such notice to show canse, : set out that he 


| had made his entry in good faith without. knowledge that Bruer had 


- any legal. rights. or equities to the tract, or that he laid any claim 


improved the same; that he had made i inquiry as to the status of the 


tract and had been informed by the local officers that it had previously 


béén selected by the State of Minnesota as swamp land but the selec-. 4 | 


tion had been canceled in 1892; that the land was government ane | 
= and that, relying upon this, he had made the entry aforesaid. on 


_ In your office decision, rendered on August 12, 1893, the entry of 
Pehling was canceled in favor of Bruer, and upon. opeal, the decision 


of this Department of April 18, 1895 (20 L. D., 363), reversed the action 
of your office and held. that Bruer, having failed to appeal from the © 


: — _ decision of your. oflice in 1878 canceling his entry, could not then be 
heard to assert any title or interest in and to the land. 


. On July 18, 1895, the case being then before the Department con 


motion for review (21 L. D., 65) and it being urged that Bruer had no 
notice of the decision of your office of 1878 -canooling his homestead 
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re it was saa that fant question was iniproperly maisedt in the motor | 
for review and should have been presented when the case was before the 


7 Department upon appeal. — 


In the motion for re-review the defendant eee to this holding | 
and ur ved that no notice having been given to Bruer of the decision of _ 
that date, and Bruer having made an affidavit on January 11, 1879, in © 
the local office, in which he denied the reception of notice, that such 
decision was without force or effect, as determining his rights, and that 
it can not be expected of him to appeal when he had no knowledge of 
any adverse action. 

The affidavit 1S as follows: 


STATE Or MINNESOTA, 
County of Brown, U.S. Land Ofie, New Ulm, Minnesiia; 88: 

Henry B. Bruer being first. duly sworn upon his said oath, deposes ana says that 
he is the identical Henry B. Bruner who on the 12th day of January A. D. 1874, has 
; made application for entry under the homestead laws of the United States approved 
| “May 20, 1862, and March 21, 1864, entitled “An Act to secure homesteads to actual 
settlers on the public foment ” upon the north half of the southwest quarter of sec- - 
- tion No. 18, in township No. 110, of range 29, containing 80 acres, at the U. 8. Land 
office at New Ulm, Minn., and received certificate for fees from the receiver for the 
payment of fees for said application marked final receiver certificate No. 2222, vp pHs | 
cation No. 7972, 3 : s | 
That ever since said application he has been in possession of said tract of sane | 


: and. made considerable improvements thereon, 


. That never until this day, this deponent. has any intimatiod that his said ent 7 
"was suspended on account of said tract being swamp land reverting to the State of | 


ec: Minnesota; that he desired to contest said claim and wishes to: be permitted to offer 


proos a8 to the character of said lands. 
-_ ' HuNRy B. Bruur 


| “Subseribed and sworn rr before me this 11th ce of r Ja: anuary. A.D. 1879. 
-"  C. C. GoopNow, Ree. 


“Tt will be. noted that. ‘hie ‘affidavit denies reception ‘of notice of the 


decision of 1878, and asks that opportunity be given him to contest the 
~ claim of the State as to the character of the land. 


Assuming, for the sake of argument, that the contention is fit that 
no legal notice was given to Bruer of a decision of 1878 canceling bis _ 
entry, and that in the absence of such ‘notice the decision. was without © 
force and effect, as determining his rights to the land in controversy, it 
can, nevertheless be said that if action were taken upon his application 
to contest the claim of the State, and it were rejected, and from such 
rejection no appeal was filed by him, his rights would, by such failure » 
to appeal, cease and determine. 

In reply to a communication addressed to your office on January 8, 

1895, as to what action, if any, was taken upon the application of Price 
to contest the selection of the State,. your office forwarded a copy of the 
annotations appearing upon the records of contests .in the swamp land. 
division, chronologically set out as follows: 


To R. & R. Mar. 13, 78, held for cancellation, to notify parties in interest, and. 
allow sixty days for appeal. 


10332—voL 2213 __ 
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J uly 11, 78, R. & R. report due notice given, 4 the time allowed. for appeal expired, . 
and no appeal filed. - 


To R. & RK. Joly 30, 78, final saucenation sedereds ‘and Tetieseend: papers: sranea - 
. to div. C. N, 95781, Feby. R, 79, R. & RR, transmit Aidey pSeap pleat on, of Brner to - 


| submit ey ideuce: 1s to ch aracter of li and. 


To-R. & R., April 17, 1879, application refused. 
Swamp elaim rejected Oct. 22, 1892, * Ie we 


Prior to this time a letter having been addressed G te oa au} office for : 
eviclence of: service of notice of the decision of April 17, 1879, the locak 


. Officers replied that the decision on file in the office was srilonsed’ as 


follows: “ April 17, 1879. Henry Bruener. | Baasen notified April 22: 


60 days. ” No denial was made by Bruer of the reception of notice 


of the rejection of his application to contest. The law presnes.that — 
everything that should be done was done, and in the absence of a denial. 
by Bruer, it will be assumed that the notification given of the rejection | 
of his application to contest the claim of the State was a proper one. 
It is found that from the date of the rejection of his application | to con-— 


- test—which was. subsequent to his knowledge that action had been. : : 


| taken upon his entry—up to the year 1892, he has done nothing before | 

the land office, or here, in assertion of any rights to the land. Can it 
be said that after a laches extending over a period of fourteen ye cars, 
he can present such a case vow as would entitle it to favorable recép- 
tion? Ido not think so. Whatever rights he inay have possessed, he 
has lost. At the time the entry of Pehling was allowed, the land was. 


unappropr iated public domain as: far as the tract-books of the land. Ms 
office or your office show, and the defendant. having acq wiesced for so. 
long a period in the adverse action of your ones wal not be now heard 


eo assert any rights 10 the. premise So 
The motion is denied. | 


"HOMESTEAD ENTRY—COMMUTATION-PERTOD oF RESIDENCE. 
GARDN NER. ED a v. WELSTEAD BT AL. 


The requirement of foutteea months’ realtones after sake as a pre- evehiisine to the 
- commutation of a h- mmestead entry made ‘after the amendment of section 2301, 
R. S., must be observed even though settlement was made prior to the amenda- 
tory acts and an entry so made, and commuted, without such compliance with. 
‘law, can not be equitabl y confirmed for the benefit of tr ‘ausferecs, where the com-' 
-*. mutation was made before, the. expiration of fourteen months from date of pole 
tlement. | : 


Seeretary Smith to the Commissioner of the Gener al Land Office, Panracaes y 
: - of 17, 1896. jae OS (PB. dC.) 


“Tt appears: by the record ae me that George WwW, Welstead pre: 
-— gented his application to make homestead entry, alleging settlement 
- December 20, 1890, for the Nw, 4 4 of the NW. 4 of Sec. 6, T. 36 N., BR. 
| 9 E., Win Wisconsin, land flisteice J anuary 17, 1891. This ane 
- cation was not allowed until June i, 1891, No reason is given for its 
| being withheld. ‘He commuted the same to cash a Au gust 18, 1991. _ 
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“By his final proof it it is: siden that he éomienced building December ae 


= 20, 1890, and established residence January 10, 1891. 


On June 9, 1893, P. Gardner et al. filed affidavits alleging that the 
: entryman did not coniply with the law as-to residence and improve. 3 


men ts, and that at the time of the entry they and others w ere occupying 
said: land as a townsite. . On these affidavits, together with the report 


_ of a special agent, your office, by letter of July 26, 1893, ordered’ a. 


- hearing, which was accordingly had, when G. 8. opi in iaevened, 
showing ‘purchase of the land from The, Rhinelander Lumber aad 
Shingle Company, which had purchased. it from the entryman. The 


». » local officers decided. against the contestants, holding that they had. - 
~- no'adverse interest in the land, and recommended that the proof be : 
allowed to stand. The contestants appealed, and your office, by letter. 


of Mareh.17, 1894, affirmed the finding of the local office, as against the 


“months from date of entry, .as required by section. 6 of the act of 
March 3, 1891 (26° Stat., 1095), and gave hin reasonable time in which 
-~ to make supplemental proof showing coin pliance with the requirement, 


- and upon his failure to do: 80, held. his enLly for. cancellation, . Both a 


parties have appealed. 


~ From ai examination of the testimony T am. satisfied that your office ee 


_ contestants, but. decided that the final proof had. been prematurely . : 
made, in that the claimant haé@ not resided upon the land fourteen — 


+ 


has fairly and sufficieutly stated the facts, and I see no reason for | 


disturbing the judgment. 


Iti 18. contended that inasmueh as Welstead Settled on ries aud medeii. | 


| : bor 20, 1890, his rights. should relate back to that.date, and he should _ 


ee be permitted to make. commutation proof under the law.as it stood at 
the date of his settlement. | This question was considered at length in’ 


the case of Matthew Benson (18 L. D., 437). The facts in. the case at 


‘bar are very like those stated in that case. An examination of the. 


records in your office shows. that one August L. Lehman made home- 


stead entry of the tract. involved in this controver ‘SY together with eo 7 
other land, on December 20, 1899, and the same was on relinquishment 2% 


~ eanceled May 29,1891. It is Avan therefore, so far as disclosed by the 
record, that W elstead’s right did not attach prior to May 29; 1891. Th 
| the Bensou Case it was decided (syllabus): | 


A homestead entry made since the amendment of section 2301 R. s., ean not be | 


 commnted without fourteen months residence and cultivation from dite of ee s 


- even though settlement was made prior to the pass: ige of the amendator \ act, 


This case is distinguished . from those of Herbert Hi, Augusta. (21 : 


L. D., 200), and Francis A. Lockwood (Id., 491), and Charles: E Tomp- 


kins et.al. (Id., 203), in that in those cases fourteen months actual resi-. 


dence, though part of the time was before entry, was held a substantial — 
compliance with the law, and where the land had been transferred to a - 
bona fide transferee, the entry might be. referred to ee board. of equi- a 


oe. table alj udication, 
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In the case at ist it will ee observe that Welstead claims settle- | 


ment from December 20, 1890, and final proof was submitted August i 7 


18, 1891, which was about ei ght months after settlement. 
out office judgment is. therefore affirmed. 


RESERVATION—EXECUTIVE ORDER—CONSTITUTIONAL QUESTIONS. - 
WILLIAM A. BARNES, © 


A reservation of lands declared by executive proclam: ation, subject to Congressional 
action and subsequently ratified by Congress, is operative from the date of the 
proclamation. : : 

Executive orders promulgated by the President, Ti acts of Congress, are presuma- 
‘bly constitutional,.and will be so regarded by the Department until declared 
unconstitutional a a court of competent jurisdiction, ? 


, ‘Secretary Smith to the Commissioner of the General Land Office, F Hebe uary 
fear Ss ss (17,1896. (C. dW.) 
— On March 13, 1894, William A. Barnes made application at- the: land ia 
| office ati Perry, Giiaionma: to enter, under section 2289, U.S. Revised 
Statutes, the NE. 4, Sec. 13, D22N. ,R. 6 E., which application was 
rejected, because included in prrere ‘Preserved from, entry. Barnes. 


appealed from the action of the local. ones and on J ue 30, 1894, 


| your office affirmed said decision. 


‘Barnes has appealed from your office Pere and the only question. ~s 


presented by the appeal involves. the constitutionality of the acts:of — 

Congress of March 3, 1893 (27 Stat., 640), and of May 4, 1894 (28 Stat., 

71) and.of the excedtive order based : on the first named act. _ 
The President i in-his proclamation of August 19, 1893, reserved sec- 


ke tions 13 and 33. not otherwise reserved or disposed of, in the former: 
Cherokee Ontlet, for the purposes therein mentioned, subject to the. ~ 


action of Congress. The reservation of said sections was made pursu- 
ant’ to Sec. 10 of the act-of Congress of March 3, 1893, aforesaid. Con- 
gTeSS by act of. May 4, 1894, ratitied the reservation of these sections. 
The land applied for is fnoladed 4 in said reservation and for that reason 
held not to be subject to entry: | 
It is insisted that the order of reservation could in no event take 
effect before the date of the ratifying act; but I do not think the posi- 
tion well taken. Coustruing. the two ee of Congress together, the 
one authorizing the reservation to be made, and the other ratifying it 
after it was made, results in the reservation becoming ‘effective from 
_ the date. of the proclamation of the Président in which said reservation 


was made. Executive orders promulgated by the President, and acts 


of Congress, are presumably constitutional, and will be so regarded by | 

> this Department, ‘until declared anconsuendoust by a court of compe- 
: tent jurisdiction. Wenzel v. St. Paul M. & M. R. R. Co. a L. D., 335); ° . 
Heirs of John E. Bouligny (6 L.D., 18). 7 Sto | 

| Your office decision is. appr oved. 
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| PRACTICE—MOTION TO DISMISS CONTEST-REHEARING. 
| HAYES ». RICHARD. - — 


Where the local office sustains a motion to dismiss a ‘contest, filed by a defendant 


who submits no testimony, and such action is reversed on appeal, the case ~~ 


should be remanded for 4 further hearing before the local oftice. 


; Secretary Smith to the Commissioner of the General Land Office, Pelpiare 
ees o | 17, 1896. | oo fe D.) 


~ The defendant in the case of Hayes v, Richard has filed his motion 
‘for a reconsideration of departmental decision of J anuary 19, 1895, 

~ involving the W.4of the NE. 4 and lots 1, 2 and 3, Sec. 24, T: 88  B, 1L 

‘E. , New Orleans land district, Louisiana. _ | 


“The defendant, Richard, made timber culture entity for the land J uly _ 


7 11, 1883, and on August 10, 1891, after due publication, he made final - 
proof before the clerk of the district court of the parish of Acaiia. o% 
Hayes appeared at the taking of such final proof and filed a protest | 


| against its ace eptance, . cross-examined Richard and his ory and es 
- offered witnesses against Richard’s claim. 


August 11, 1891, “Hayes filed his affidavit of contest against Rich: 
ard’s timber ‘Gnltise entry, but in such general terms that it would 


. | hardly warrant a hearing, but ou August 22,1891, he filed an amended 


affidavit charging specifically that Richard had failed to comply with 
the timber culture law during the fourth year. Notice on this affidavit 


was not issued until October 17, 1891, ae November rue 1891 for sey 


hearing. 
| August 27, 1891, Richa d filed a siindasinnent of ie timber cul. 
_ ture entry and applied to make homestead entry of the land.. It 
appears that he did this because of the advice of the register who says 
he informed him that his final proof would be reiected for reasons the. 


a register then gave to Richard. 


November 28, 1891, your. office dinectea: that ‘Richard's Vemectead | 
| entry be alinwod but that order. was made without. know ledge of the © 
contest, indeed; the papers relating to the homestead entry were filed — 
in the.General Land Office sometime before the notice was issued on. 


the affidavit. After the evidence at the hearing (Richard being pres-. _ 


ent but offering no evidence on behalf of his timber culture eutry), 
Richard moved to dismiss the contest, which the local officers did upon 
two grounds stated by them. . 

Since then, appeals, motious. for review - and ies have been 
mace, and. decisions made thereon, but it is not necessary to on 
late them in the view taken of fie case. . 

‘Richard had resided, with his family, on the. kind for eight years at 


| Ais time he relinquished and applied for. homestead entry: and ‘had ;put: | 2 


all his labor during that time upon it, making valuable i impr ovenients: : 
thereon, and treated it as. s his home. ne he filed his relinquishment 7 
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he acted under ie advice of tlie eennent land aflicets and swears 
that he had no knowledge of the affidavit of contest, and the register . 
says that Richard had no means of kuowledge. : 7 a 

It appears clearly that Richard’s relinquish ment not aay was not 
because of Hayes’ contest and before sérvice of notice of any contest, 
but was in utter ignorance of its existence. . The relinquishmeiit, then, | 
was made in good faith and his years of residence and cultivation of 
the land as an actual settler thereon, seems in equal good faith.’ 

Upon the hearing the local officers dismissed Hayes’. contest and 
Hayes appealed, and on December 23, 1892, said appeal was sustained ;_ 
the dismissal was reversed and said homestead eutry held for-cancel- 
lation. Richard then moved for a review of this decision, which was 
refused June-1, 1893, and Juue 13, 1893, he filed a petition for a recon: 
sideration of saa aéciuinns of Deconber ony 1892, and Jue 1, 1893, 
asking for a rehearing ou the grounds that he had been misled: by 
the-advice of the register and by the cancellation | of said. timber eul- 


ture entry, and the al lowance of his hoinestead entry, and alleges that a ae 


he can prove his compliance with the timber culture law if allowed. 
Your office deci ision of July 29, 1893 » SAYS? a: 


In the light of the circumstances reported by your office, ane of the facts dis. 
closed by the said final proof, I think that justice deinands that Richard should be — 
. afforded an opportrnity to show that he had complied with the requirements of the 
timber culture law, if it be a fact that he did make such compliance. . 
I, therefore, revoke, set aside and vacate both ihe decision of this office, of eee: we 
ber 238, 1892, holding said homeste: ad entry for cancellation, and my action of Junel, 


| - 1893, denying a motion for a review of that decision, and direct that . you fix: a day. 


_ for a hearing, duly notify the parties ther oot and serve upon each 0 of them a Copy of 
this lec tsiou. . ee , - 

At said: hearing: you Ww ill. pr oceed 3 as in seinay y hearings in 1 contest cases, aud take: 
such angen as shall be submitted relative: . 

Fi 
timber cues laws ‘dau ing the four th year after his: entry , and . 
Second. — Relative to the question as to whether the relinquishment of said timber, 

“eulture entry was the result of Hayes’ contest, or was the voluntary act of Richard, 

made without a knowedge of the pending contest. " 
~ You will, after the taking of the testimony, 7roceed under the rules ot practice to 
render your decision thereon, notify the parties of such decision and tn due time 
transmit the record to this office as in other cases. 


August 1, 1893, Hay es appealed from. said decision orderi ing a 
rehearing, statin seven grounds of error but they are all embraced in 
two general propositions: First, that the Commissioner abused his dis- 
-eretion in revoking his former decisions and ordering a rehearing; and 
second, because the testimony shows ‘au utter failure on the part of 
Richard to comply with the timber culture law. 





failure of Richard - comply + Ww ith the requirements of the a 


On January 19, 1895, this Department. sustained Hayes’ appeal and 


i reversed your office decision 6f July 29, 1893, ordering a new hearing. | 
May 6, 1895, Richard filed his motion for review of the decision of : 
: J anuary 19, 1895, Stating or several grounds sof error r only part us which ef 
7 need be considered. | a | ee 
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-Tti is urged on. behalf of Hay es and a gaitist al acieanine Q, that Richard | 
iad his day in court and risked his case on. the evidence offered by 
Hayes and the. motion to dismiss the contest for re ASONS | stated 1 in said — 
~ motion. - | a a a 2 om 
-A careful review 7 of the record and. the facts in this case shows. that 
: Richard 1 is an ignorant man and: acted under the: advice of a eovern- 


ment officer in relinquishing his timber culture entry; that he had lived 


on. the land for. eight years continuously, at lis hone, and putall his — 
labor on improving it; that the: final. proof, and the evidence taken at. 
the hearing together, leave the case in a state of honest doubt: without. 


considering the report of the special: agent whieh appears among. the 
‘papers; that although present at the hearing in person and by attorney, 
he still ‘acted on the belief that the register’s advice was sound and that — 


after relinquishing his timber culture entry on the record, his homestead | 
entry would be.good and would save the land. °~°- 0 i | 
Your said office decision of J nly 29, 1893, Says: | 
Tn view of the peculiar éircuiristances surroundin g this ease, and especially of the - 
‘facts. set forth in your said report of June 23d, 1 do er think that this office was in — 


am possession of sufficient evidence at the date of its said decisions of December 23, h 
| 1892, and J une Ist, 1898, to ausly the actions then taken, i 


bs and or dered a rebésring: as hereinbefore stated. | 
- Without: passing. npol the sufficiency of. the evidence on, the charge 


i: against the timber culture. entry, it at least. presents such a case as — 


comes within’ rule of practice 72, and it cannot be held that any 
- abuse of discretion was committed in the office decision of July 29, 
. 1893. -At the hearing, while Richard did not offer testimony, he nocd 
_to dismiss the contest after the evidence of contestant had been heard. 
That motion being sustained, he was not called upon ‘to offer p1OOr I to 
‘sustain the timber culture entry. 


, Where the local ofii¢e sustains al motion to ees filed by a defendant who sub- 
mits no testimony, and such action of the local office i is reversed on uppeal, the case 
— should be reinauded. for. the farther action of said office. Bradford v. Aleshire (18 i 
«iL. D., 78). : 7 oo 

Departmental scion of J anuary 19, 1895, is ‘vacated and set aside 
and your office decision of J uly 29, 1893, is ‘approved. The case will 
be remanded for a » rehearing : as therein stated. Po ge 2 ef 
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PRIVATE CLAIM—SCRIP—ACT OF TONE 22, 1860. _ 
2 | MANUEL Garcr, 


oA private iad claim havin been contvned in its auneirsty by Svaieial proceedings 
| under the act of June 22, 1860, and the acts amendatory | thereof, and a decree 
7 entered that the claimant should have patent for a specified number of acres, 
found by the court to have been unsold by the governinent, ‘and scrip for the — 
. remainder, and it appearing that a part of the lands so confirmed in place had 
‘in fact been disposed of by the government prior to said decree, additional serip 
may issue to cover said deficit, i accordance with the intent of section- 6, of 
said act, and the manifest purpose of the court. | 


Secretary y Smith to the Commissioner of the General Land Office, February ae 
Cae. 3 88 ~ Ne BA I89e, 28 ee. (G. 0. B.) 


Your office letter (@”) of December 18, 1895, ations to the Spanish. 
grant to Manuel Garcia, made. September 1, 1806, by the Spanish 
.intendant Morales; also to the judgnient of a United States district. 
court of Louisiana, rendered May 15, 1874, wherein the petition of the 
heirs of Manuel Garcia, praying for the confirmation’ of said eran was 
allowed, and the grant confirmed, _ : ; 
The suit appears to have been instituted on. the 28th ans of August, . 
1872, under the act of June 22, 1860 (12 Stat., 85), extended by the acts ; 
of Max'ch 2, 1867 (14 Stat., 544), and June 10, 1872 (17 Stat., 378), said 
heirs claiming confirmation of their title to certain ‘tracts of land 


Se embracing 15,000 arpents. 


_ It appeared at the trial that all the land embraced i in ithe wane to. 
. Manuel Garcia had been disposed of by the United States, with the | 
_ exception of 621. 53 acres; and the court decreed that patents for that 
residue “must be issned a the. plaintiffs: under: the Lith section of the . 
act of 1860,” and for the remainder of the grant (12 128. 47 acres) - 


certificates of location must be + ewe to the Slama uncer the sixth section of said 


act, for every legal requisite of title having been established by said claimants,. their — 


right to the land granted to their ancestors must be aclnownetaeds and the title 
confirmed. 


On eee this oer Was, ‘affirmed by the United States supreme 
court on J anuary 22, 1877. ~ 

Jt appears from your said office jeter tliat the mandate of the 
supreme court has been satisfied as to the 12,128.47 acres, scrip having» 
issued for that amount, and certificates of location. filed therefor. At 
) appears, however, that of the tracts which had been confirmed in place, 
amounting to 621.53 acres, patent. only issued for 458.22 acres. The 
mandate of the-court could: not in full-be-carried-out, for the reason’ 
that of the lands confirmed in place 128.11 acres thereof had long prior — 


‘to the filing of the petition been disposed of by the United States. — 


| There was an error also made by the court as to the area of the NE. e | 
gf the SE. 4 of Sec. 30,T.3 S8., R.3 E., Greensburg, Louisiana, which ; 
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Was given ag the court as containing 75. 18 acres , while it actually con- oe 

tained 39.98 acres, a discrepancy of 35.20-acres. . 

- It is thus.seen that there.was a deficitof 163.31 acres; in. other ons 3 

| the court confirmed . to the heirs, as lands:in place under the grant, 
621.53 acres, and directed patent: to issue therefor, and your office can 
“not carry out the mandate, because there i isa deficit of ae. in plate of 7 
163. 31 acres. | 

It appears s that one of the heirs of Garcia, chews her attor ney, has 


applied’ for a patent for this residue, and your office is of opinion that 


“the heirs and legal representatives of M anuel Garcia are entitled to — 
additional scrip for 163.31 acres,” but in view of the former holdings of 
your office to the contrary, the ee is submitted to this Depart, - 
ment for-a decision, etc. | te oe 

It is apparent that the court sae eaihed Bie validity of the Garcia | 
grant to the full extent of 15,000 arpents, or 12,750 acres. It was also, - 
doubtless, the purpose’ of the court to award to the heirs of Garela 
“certificates of location” equivalent in acreage to the full quantity of. 
land within the limits ‘of the grant then disposed of by the govern- 
meut. Had all the facts been before the court, it can. not be doubted 
that under section 6 of the act of 1860 (supra) the court would have 
directed “certificates of location” for 12,291.78, which, with the 458, 22 
acres In place, would have filled the full measure of the grant. - | 

Section 11 of the act. of 1860 (supra) provides, among other things, 

“for certain proceedings in the district court of the United States, 
wherein the lands claimed may lie; it also provides that, if the decree 
be against the United States, al appeal shall be entered to the supreme 

court of the United States, ete., | 

which decision shall be final, and patent shall therenpon issue, if” the claim shall be 


adjudged valid; for so-much of the lands claimed as remain unsold, “and for Se nineh 
as may have been.sold, the provisions of section 6 of this act. shall aun 


Section 6 of said act provi ides: 


That viene vet it shall appear that lands claimed, and the title to which may be 
_ confirmed under the provisions of this act, have-been sold in whole orin part by the 
‘United States prior to such confirmation, or where the. surveyor-géneral of the diss : 
. trict. shall ascertain that the same cannot be surveyed and located, the party in ~ 
whose favor the title is confirmed shall have the right to enter upon any of the pub-— 


. ; lic lands of the United States a quantity of Jand equal in extent to that sold by the. : 
o government: Provided, That said eutry be made, only. on lands: subject to private - 


° entry at one dollar and twenty-five cents per acre, and as far as may be possible in he 
_ legal, divisions and subdivisions, according to. the SULVveyS | taade Py the United ae 
| States. ; a ae _? . 


The fact. that the saan seensiinaled the acreage. of the land 3 in. 


place, and. perforce of: this: cireumstance: underestimated the quantity - 


of land for which certificates of location. were to be: issued, should not. 
result i in defeating the. main purpose of the court, namely: to confirm | 
the graut as’ a whole, and to secure to the heirs the fall quantity of ie 

Jand remaining m n place ancl indemnity for the residue. Ege: 
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| I ne section 6 of said act. (above quoted) clearly g gives the heirs of 
Garcia the right to the quantity of land applied for. The mandate of 
_ the court will, therefore, be carried ont by the i issnance of scrip for the 
(163.31 acres, and entry will be. allowed ou lands ‘subject. to private 
~ entry at one dollar and twenty- nye cents per a ‘acre as far as possible in. 
~ legal divisions and subdivisions, | . Se ae ae 
| _ The decision of POUL office 1 is s accordingly appro oved, 


RAILROAD GRANT-INDEMNITY SELECTIONS SPECIFICATION oF LOSS. 


‘Sr. PAUL, MINNEAPOLIS AND MANrroBA. Ry. Co. Vv. LAMBECK,. 


Indemnity eleceiuns nccoupanied by designation: of loss in Iilk, aul prior to the 
specific departmental requirement that lost lands should be arranged tract. for 


tract with the lands. selected, oper ate. to protect the. right of the company as eo 


against subsequent, applications to enter, made- prior to said requirement, and 
the rearran goment of losses i in accordance therewith. 


Seer etary. Smith to the Commissioner of the Generat Land Office, Fobra | 


. GLE) ary B75 1898, RW 8) 


I have considered. the appeal filed on. pehalf of the St. Paul, Minne- | 
apolis. and: Manitoba R uy: Company, from your office decision ‘Of sep- 
tember 24, 1894, holding for cancellation its indemnity selection, list 
No. 15, as to ios 16 and.17, Sec. 7, T. 12 2 N., RB. 381 W., St. Cloud. Tavd | 

district, I Minnesota, with a view — allowing the homestead. jappiepaen 7 


oe of Joseph Lambeck. 


-. Phis land, it appears, is. within the indemnity limits: common to the - 
‘grants for both the.main line and the St.Vincent Extension of said — 
| road, and: was: selected on account of the grant for the St. Vincent. 
“Exteriston: November 13, 1885, Its list of selections was accompanied — 
| by a list of losses equal Tn amount to. the lands selected. but y was ee 


ee € ALT: anged tract. for. tract with the selected lands. : 


.. » While-in this condition, to wit, on September 3, 1891, Tambecr ten. | 
. dere a homestead application. for the land, which was rejected by the ~ 
local. officers for conflict: with the. ‘eompany's aca ha and. he es 
- appealed toyour office, > Le . 

Under the directions given ‘by. ie Department in its decision in the | 
ease of La Bar v, Northern Pacitic R. R. Co. (17 L. D., 406), this com- 


pany was, during the month of December, 1893, ealled upon to ~ - 


rearrange its: indemnity selections so as to designate, tract for tract, = 
the lands lost, in place, in lien of. which selections had been made. - 


Acting under this call the company on June 6, 1894, filedits re-arranged 


~ list in which the same losses were used, but re arranged to show. the - 
losses tract for tract with the lands selected - in. its list filed. Noveinber | 

a 188d; -° cre Ne eo a ae Sava. & ep aed Gu3 
Your office decision holds. that the ising selection’: as. s originally. 


_ presented was. invalid, and: recognizes the. intervening right of Lam- an, 


: beck. 


, ee ee Wie 
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pies to. the decision: of this Departinent in this ¢ case Sof. La Bae Ve <_ 
“Nor thern Pacific R. R..Co. » Supr ‘a, there was no specific requirement — 


- that the lost lands should be arranged tract for tract with the selected . a 


me lands; the circular of 1879 merely requiring | the designation of. losses 


- made the bases: for the selections. 


Tam: ‘therefore of. opinion that. the amas siohess were: ily pro: ik ae 


| tected under the selection as made in 1885, and -as they have since. 


: complied with the requirement in re-arranging their losses so as to 
slow a specific loss for each tract selected, no ri ights were acquired AS ee, 


| against the grant by the. presentation of Lambeck’s application i in 1891. a 

| No other’ sufficient: réason being assigned | to avoid: the company’s. | 
; selection, Iimust reverse your office decision and sustain the action oF a 
the local officers i in tooeine Lambeck’s s application. 7 


——$—+ 


_ APPLICATION TO ENTER—CONTESTANT’S PREFERRED RiewT. ge aaa a 


| Srare. OF CAntroRNTA, V. ‘Ruxyes. 


Rppiieiieus to enter filed subject: toa ~eontestaii ts s pre pfewed right of entry bale: : the 


precedence i in the order of filing, y if the contestant { as to. exercise his. DEN eee _* 


- Secretar; y Smith t to the Commissioner of the Gener al Lund Or, Februar of - ae : 
ee 1, (1896. - eee te E.) an 


This is an appeal By the State froin your moive ‘iecision of December Cas 


se 28, 1894, affirming the local office in rejecting the school land indemnity a 


mn selection by the State of California of the NE. 4 of the NE. 4, and the | a 


| . SE. 4 of NE. 4 Sec. 18, Tp. 5N., R. 10 W., 8S. B. “M. , Los Angeles, Cali- 


fornia. The selection was rejected bevause covered by the ee apne ss 


-  eation of Albert I. Reeves. - 


The record shows that one Cora L. Mathiagon sbiciea: the cancella- 


7 tion of a desert land entry covering the N. 4 and SE. 4 of said Sec. | - 
~ 18, and that she was notified of her preference right on snaust 16, 1894. 


: On August 10,1894, before the above notification but after the decision “ : 


% in favor of Mathiason, one Albert Reeves applied to make desert, land. 5 


entry of. the N. $ of the section. This application was held to. await) | - 


the expiration of the thirty days. allowed Mathiason within which to. Be 


exercise her preference right. On September 13, 1894, she made entry - 


of the SE. 4, the W. J of the NE. 4 and the B. $ of the NW. fof said | oe 


section, leaving the E. 4 of the N B. 4 of the section vacant. On the — 


same day, but just prior to. the entry ot Mathiason, the State of Cali- _ 


fornia presented: its selection of the E. $ of the’ NE. ¢ , Same section. : 
Action on this was suspended to. await the action of Matineon, and 
— also the application of. Reeves, ee of. whom were. held to Baye rights. 


- superior to the State. | | 
-Mathiason having exercised Ree ri ight, and left part of the Te cwov- r SA5 
ered. oy # the application of Reeves vacant, the local nee notified. peuees ga eee 
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and on October 16, 1994, ie came in and changed his application to 

conform with the record, ane his entry was allowed for the KE. 3 of NE. 4 
ut said section. 

The ‘State selection for. the B, of the NEL. i was then’ eeisetad, and — 


_ até appealed. On December 28, 1894, your ofléa. affirmed the local office. 


The successful contest. of Mathiason gave her the privilege of enter- 
ing the land within thirty days after she received notice that the con-. 
‘Wested entry had been ‘canceled. The application of Reeves held for 
him all land in his application subject only to the right of Mathiason. 
‘Had the land been segregated or reserved, the application of Reeves: 
should have been rejected. A contestant’s pr eference, however, is not 


a segregation of the land, but merely a right to be prefer red -for thirty 7 | 


days as against others than the government. Such a suspension of the 
land to entry does uot prevent the filing of other applications for the 
land any more than the filing of a declaratory statement, and should 
the successful contestant: fail to exercise: his or her privilege, t the next 
application in the order of filing has the preference. 3 
In the case under consideration Reeves was clearly entitled to make : 
entry of so much i in his application. as was not segregated by the entry. 
of Mathiason, as his application was prior to the selection ¢ of the State. 
| _ Your office decision | is firmed. | 


RAILROAD LANDS—ACT OF JANUARY 28, 1896. : 
. CIRCULAR. | 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, © 
| Ww ashing gto, D. S oe 20, 1896. 
- Rrorsrers AND Rucervers, | | 
San Francisco, Stockton, and Visalia, Cal.; The Dalles, La- Grande, 
and Oregon City, Oregon; North Yakinu, Wale Walla and | 
Vancouver, Washing gton, ° : 
7 GENTLEMEN: Your attention is aaiica to dive ache Congress approved 
January 23, 1896 (Public, 2 No. 8), which is as follows: | 


- That ¢ ‘An. Act to amend an Act entitled ‘An Act to forfeit certain lands heretofore 
granted for the purpose.of aiding in the constr nection of railroads, and for other pur- 
poses,’ approv ed September twenty- ninth, eighteen hundred and uinety, and the sev-. | 
eral: Acts- amendatory thereof,” approved December twelfth, eighteen hundred and | 
| ninety-three, be, and the same is her eby, amended so as to read aS. follows: 
~ <That section three of an Act entitled. ‘An Act to forfeit certain lands heretofore 
- granted for. the purpose of aiding in the construction of rai! ‘roads, and for: other» 
purposes,’ approved September tw enty- -ninth, eighteen hundret and: ninety, and the 
several acts amendatory thereof, be, and the same is, amended so.as to extend. the 

time within whieh persons entitled to. purchase lands forfeited by said Act shall be 
permitted to purchase the same,in the quantities and — upon the terms provided i im 
said section, at any time: pr ior to. January first, eighteen hundred and ninety- seven: 

Pr ovided, ‘That actual residence upon the. lands ae persons. claiming the right to 
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: purchase the same shaty not be ee where such. lands have eee fended. eulti- 
vated, o1 otherwise i improv ed by such claimants, and such persons shall be permitted. - 
_ to purchase two or more tracts of such lands by legal subdivisions, whether contig- 
| uous or not, but. not exceeding three hundred and twenty acres in the aggregate, ” 


| In view of this legislation, actual residence upon the lands by per- 7 
sons claiming the right. to purchase the same under the act of 1890, © 


 supra,is not required where such lands have been fenced, cultivated, 


or otherwise improved .by such. claimants, and such persons shall be 

permitted to purchase two or more tracts of such lands by legal sub. | 

divisions, whether contiguous or not, but not exceeding ee hundred 
and twenty acres in the aggregate. | : 

‘Very respectfully, ~ : BE. F. BEST, 

a Assistant Commissioner, — 

Approved February 20, 1896, i. | ae — 

HOKE SMITH, ‘Secretar, Y. 


HOMESTEAD CONTEST—CONTESTANT—CULTIVATION, 
REAS v. LUDLOW. 


The law does nee require a persou who contests a boniostond entry on the ground of 

| abandonment to possess the qualifications of anentryman. Until the contestant 
seeks to avail himself of the preferred ree attendant myer success a qualifi- 
‘cations will not be considered. a 

‘Planting a crop with no expectation or intention of securing a return therefrom i is | 
not compliance with the homestead law in the matter of cultivation. 


Secretary Smith to the Commissioner of the General Land Office; February 
: 21, 1896. . > (J. McP. ) 


Harley Vv. Reas has ja eaied to this Department from your decision. 
“HH” of July 17,: 1894, dismissing his contest against homestead entry 
No. 7216 made by Charlas S. Ludlow June 24, 1889, for the SW. 4 of 
Sec. 28, T. 21 S., BR. 29 E., M. D. M. , Visalia, California, land district. . 
AS the record discloses that a question of jurisdiction was presented 3 
by the defendant durin g the progress of the trial, it 6 will first, be con- | 


_ sidered... 


Harley V. Roe: the contestant, was @alled. as a switnées ae ‘the : 
defense, and asked. his age. He stated that he was born Febr wary 28, 


1878 Whereupon counsel for Ludlow moved that the. contest: be. dis a : 


paced, for the reason that Harley V. Reas, the contestant, was under 


the age of twenty-one years on the 3d day of October, 1893, the day on — : 


which the affidavit of contest was filed, and that when said contest was. 
filed, and notice issued that said Reas was a minor; that he did not 
appear by guardian, nor as the authorized agent of the government ; 


that said Reas was incompetent to prosecute this suit. in. the anna Faas: 


| Office, and that all proceedings. taken were null and void, as such an: 
affidavit would not confer jurisdiction on the local officers. 7 | 


The action: of the local officers in overruling the motion to dismiss. = 
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Was correct “The. law does not tequire a : person Gontesting a homestead _ 
entry, on the ground of abandonment, to ea the qnalific ations of 
an entryman. | ’ : 
Until such person ae to avail himself of ay het oncad eae 
- accruing: ‘to a. successful: contestant, his qualification will. not be con- - 
- sidered. es | 7 ae 
‘There is no Ser LOS conflict as ‘to the facts i in: the case. — 
It appears that Charles 8. Ludlow, the claimant, sue cessfully con: 
tested-a previous entry embracing the land in controvers sy; that upon 


the conclusion of the former suit and the cancellation.of the entry that 


had soho existed, Indlow, on June 24, 1889, niade homestead. 
entry No. 4216, for the land, and in iDeconiter 1889, erected thereon.a- 
small but. ‘eoatenabie ace made ot lumber and costing about $26, 
| excl asive of the labor expended on its constr wetion ; that lie remained 


ou the land at the time his house. w: as built some two! or three weeks, 


and began to dig a well, which on account of the difficulty encountered. 
in the work necessary to its completion he abandoned and instead: 
~ eleaned out a spring from which to procure his supply of water. 

After the completion of his house Ludlow did not resice continuously 
on the laud. He paid occasional visits. thereto usually at intervals of 
several months, aud on these visits’ he remained only afew days. He 
plowed and planted to wheat for several seasons a small portion of the 
land, much Jess than an acre in area, witly no intention of reaping aiy- 
thing, but merely to comply with what he:supposed was. the require- 
ment of the law.. None of the land was.fenced, ard it seems that the 
stock of: the neighbors ran-at large, renderin g it impossible to raise a 
crop on this land without fencing the portion cultivated. . The tract is 
hilly and mountainons, partially timbered, difficult to put ina farm-like 
condition, and is better adapted to grazing than for agriculture. The 
claimant was aman of weakly constitution when iis entry was made 
and in December, 1891, he was stricken with partial paralysis, which 
rendered lim unfit to do any work for three months, and since that 
time he has been unable to. perform continuous manual labor. . He is 
unmarried, and his physical infirmities render it uns afe for him to reside 
alone for any considerable period. He was poor financially and could 
— not hire the enclosing and improvement of the land, as the. cost. for 

fencing and ¢learing the tract was. beyond his. means. He was not 
strong enough to do the work himself and assigns this, with his financial 
inability to hire the work done as an excuse for his entire failure. to 


— gomply with the Jaw i in the matter of cultivation. a 
The Joval officers held that under the circumstances of thie case. 
Ludlow should not lose his Jand. You coneurred i mn their conclusions. 7 


The homestead. law under whieh Ludlow. made his entry require five | 

- ean? continuous: residence and. cultivation to entitle the entryman to 
patent, ‘It declares that an abandonment of the premises for a period. 
: of six ‘months by the entryman will work. a forfeiture of. his rights. : 
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oe Tee the.act, of May 1 1880, gives to the party who’ sticcess- 


_. fully contests a homestead onty a preference right to make entry for - Aree 
— said land within a prescribed time. Reas, the contestant berein, has a 
~ brought this contest for the pur pose of procuring: the aneeltian of oe 


- ce this entry. If lie has established his charges, he is entitled, under the — | 


ee law, toa judgment canceling Ludlow’s entry. Itis not a case wherein os 
. only the rights of the entryman and the government are ‘coricerned, | 


‘but one in which the contestant has an inter est conferred on him by i : 
statute. ey, ee : SO ae = : te 
Did, therefore, indies abandon: the land within ‘the meaning of the 
statute? If so, his entry MUst be canceled. rea®. as : : ms 
‘That. ‘he did not cultiv ate. and plant. to crop. any pare of die land 
- with the intention of harvesting, is admitted. by the. defense. — ‘Accord- ie 
ing to the testimony of Ludlow the planting: of a small. portion. Of 2? 
~Jand—much less an acre—for ‘several seasons, to. wheat, was for the | 
purpose of complying with the letter of the fa, AS aie: land. was _ 


unfeneed and subject to the depredations of the stock running at large are. 


in the community, it was not expeeted that any crop could be grown... 
Is the mere planting of a crop, with the knowledge that it will be 
destroyed; a compliance with the law in the matter of cultivation? I 
think not. The fact that the land is. diffiult to reduce to a state of 
cultivation is no excuse why some effort should not be used to comply. | 
with the requirements of the statute. Ludlow knew the character of 
the land, and his financial condition when he made entry.of the land. 

He knew also the condition of his health, which, it seems, even then: 

prevented him from doing heavy manual labor, According to the tes- 
_timony of his brother Ross, he had been ‘more or less a “charge”. on 
the family for a period of six years prior to the hearing. - His infirin- 


- ity, therefore, antedated his entry, by two years. 1t is true that. the - 


testimony. showed: that since December, 1891, lis condition was much- 
‘more unfortunate than it was sieecdim tua tice and indicates that 
a would be unsafe for him to, remain alone on his homestead. -But it — 
_ is also true that, after the initiation of lis claim, and prior to Decem- | 

| ae 1891, when he was stricken with partial paralysis, from the effects 


of cer he had not recovered at. the date of the hearing, | he had not 


complied. with the law, either as to residence or. improvements. . He 
- had only paid occasional visits to the land, and so seldom were these 
visits, and of such short duration, that his near neighbor s, who were. 


frequently on the land, and near “his house, had never seen him, on. a 7 
the land, with the Rana BoADS of the. ine his house was) as 


erected. 


_ Whatever. the hardshi p. to the entryman: may y be, rhe vondicons up a a. A ae 


which he made his entry, imposed by the legislative department. of the. 


government, have been broken, and rights recognized by the law, other a ras 


‘than those of the entryman- and the government, have intervened; | 
therefore your See must be reversed, and ais s entry: canceled. 
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TIMBER: CULTURE ENTRY—APPLICATION | ‘TO ENTER-EQUITABLE 
ACTION. 


TXOKIER v CHampuns, 


An application 't to make ligmestead entry of ind see cnad by tL ‘sivesnae timber cul- 
"ture entry, under which final proof has not been made within the statutory 
- period, does not confer upon the applicant the status of an adverse claimant 


entitled to be heard a as against subsoquenl ec baore action on the munper eul- aan 


ture en try. 


Se ecretary Smith to the ommissionen of the eoisal Land Office, ebrwar yo 
| Bt, 1896, - E. B.) 


The land involved is the NW. 4 1 section 33 T..3 S, k. 14 W. Kirwin, 
Kansas, for which Louis L. Chambers made timber culture entry No. 
5274, May 29,1879. John Zickler presented his application to enter 
the same fond as a homestead May 31, 1892, which was received by the. 
local. officers subject to Chambers’ timber culture entry. The local 
officers notified Chambers of their action, and allowed him sixty days 
to show cause why his entry should not be canceled for failure to make 3 
final proof within thirteen years from the date thereof. | 
On July 8, 1892, Chambers appeared with his witnesses to make 
final proof, and on the same day Zickler appeared by attorney and 
moved for a‘stay of proceedings and a hearing in the premises. The 
local officers overruled the motion, accepted Chambers’ proof, and on the 
same day, issued their certificate for the land in his favor.as a basis for 
patent thereto. ZAickler duly appealed to your office contending that 
he was an adverse claimant; that Chambers had shown no sufficient 
excuse for his failure to make his final proof within the statutory period, 
and that a hearing should have been allowed to enable him (Zickler) to 
disprove the excuse alleged by Chambers. On November 8, 1893, your 
office atfirmed the action of the local office and held that “Chambers 
entry may be adjudicated upon equitable grounds.” | 
In his appeal to the Depar tnent Aickler assigns error in the decision 
of your office as follows: | | - 4 
First; Error in holding that the defendant had a right to make proof, and be sub-: 
ject to adjudication while an adverse right to land existed. ' 
‘Second: Error in not allowing a hearing to allow plaintiff to contradict the state- 
ments of. the defendant as to (why) he failed to make proof within the statutory 
_ period as Peaey alleges that the defendant did not PHONe up as he desired to avoid 
‘payment of taxes, ; ge : 
The proof submitted by Chambers Sidwe a CO mpliance with the law 
in every respect except. upon the single point of submitting the same 
_ ‘within the thirteen years allowed by the statute. In his affidavit. before 
_ the local. officers July 8 , 1892, Chambers testified that the reason he did 


- not submit his final Door within the statutory period was because.-he 


_ had applied for and was granted by the local officers in 1883, an exten- 
: sion tor-¢ one yn of one time for DIADENS, on account of the Alling of — 


cae 
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his trees by dry weather, atid that he thoug ght ié was, thereby sented 


+ one year longer, within which to make his final proof. Two.witnesses _ 


corroborate him as to the killing of his trees which they state were 


replanted. 


In addition to authorizin gan extension of the time for plantin g trees, | 
which is ordinarily included within the first four years after entry, the ~ 
second section of the act of June 14, 1878 (20 Stats. 113), among other 


‘things, specifies the affidavit to be wade at entry-and™ provides that no 


final certificate shall be given or patent issued for the land entered until 
the expiration of eight years from date of entry, but that when eight 
years have: expired, or at any time within tive years thereafter, upon 
furnishing the proof therein required, the proper person, as therein indi- 
cated, shall receive a patent for the land. The third section of the act 
reads as follows: 7 az iS Se ae & 


. - ‘That if at any time after the fi filing of said affidavit, ie prior to the issuing of. the | 
patent for said land, the claimant. shall fail to comply with any of the requirements 


of this act, then and in that: event such land shall be subject to entry under the - 
. homestead laws, or by some other person under the provisions of this act: Pr ovided, ; 
‘That the party making: claim: to said land, either as 2 homestead settler or under this 


act, shall’ give, ab the. time of. filing his, application, such: notice to the original 


elaimant as shall be prescribed by the rules established by the Commissioner of the . 


General Land Office; and the rights.of the jpae aes shall be determined: as in other 
contested cases, ; 

AS this section was. . intended, in a proper case , for its application, to. 
work Q: forfeiture, it will be strictly construed aguinst any ‘other per- 


soi” seeking thereunder to oustatimber cultureentryman. It evidently | 
a contemplates that the validity of the subsistin g entry may be attacked © 


only by the institution of a contest. See. paragraphs 28 and 29 of the 


| regulations under the said’ act approved July 12, 1887 (6 L, D. 284), 


‘Zickler did not attack Chambers entry in any way, so far as appears, 


~ when he presented his application. He has never filed any affidavit 
‘except his own prelininary homestead affidavit. He alleged nothing — 


: against. Chambers’ entry at that time, nor gave him any notice as re- 


quired by the proviso to the third section of the timber culture act 


aforesaid. The notice to Chambers to show cause was given by the 


local officers, apparently suo motu, and was just such notice, in sub- 


stance, as they might properly have given without aly one offerin ga 


- 


pomes ead or timber culture affidavit for the land. | 

~The only defect in Chambers’ entry was the failure to make final 
Dior during the statutory life thereof, and that was a matter of record. 
The filing of the application, alone, by Aickier, gave him no adverse 
right’ whatever against Chambers’ entry. “While it: stood intact of 
record the entry was an appropriation of the Jand against all claim. 


aunts. Zickler could not attain the status of an adverse claimant until | 
‘he. had instituted. a contest against the entry in accordauce with the 


rules of practice (Rules 1 to 3), In a case similar to this (Walker v. 
Snider (on review) 19 L. D. 467) involving a homestead entry, although 
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Walker presente a homestead apilioation ata an ae 


affidavit of contest, he was still held to be only a protestant agaist — | 


Snider’s entry. Zickler must be regarded as occupying the same 


position as to Chambers’ entry. The. defect in his muy is a matter | | 


between him and the government alone. | : 
The allegations in Zickler’s appeal that Ciambee had been wave i 


by some one that he must make final proof within thirteen years not- ~ i 


withstanding the extension of a year in the time for planting trees, 
that he delayed making final proof to avoid pay ing taxes on the laud, 
and that. his’ entry was made for a speculative purpose, unsupported — 
as they are by any evidence whatever, pand j in the presence of the good 
faith shown gener ally by Chambers, ¥ ae properly ignored by the local 
officers and by your office. The hearing asked: while Chambers’ final 
proof was being made, without any foundation Jaid- therefor, was 
properly refused by the local officers. The decision of your office is 


affirmed. Chamber er entry will be submitted to. the boar a of equitable ae 


| adjudication. 


—— ee 


TIMBER CULTURE ENTRY-COMMUT. ATION EXTENSION OF TIME FOR 
PAYMENT. 


‘THEODORE A. SLOANE. 


No provisions "i; law exist for ain the time within. Stan payment inay be 
made in the case of commuted timber culture proof. 


. Seoretary Smith to ou Commissioner of the General Land Office, Febr wary | 
i 24,1896 (OG) 


On, Tae sg. 1887, Theodore A. Sloane ‘ade Haabee culture entry for - 
_ the SE. 1 of Sec. 13, T.21 8., R. 66 W., Pueblo land district, Colorado. — 
By. sour office letter of June 14, 1892, the contest of one Martin — 
Hughes agaist said entry was Giemicced: and the case. was. a ‘ 
closed by your office letter of March 30, 1894. _ . . 
September 12, 1892, Sloane made final proof (commutation) duly cor: 
roborated by sritieseee: shoxwi ing: compliance with law for four years 
next following date of entry and destmucnen pr the trees the third year | 
by extreme drought. | | 
April 11,1894, Sloane Was notified that i secld be allowed tan days — 
within maneli to pay for the land. May 21, 1894, Sloane, through his 
attorney, made application for an extension of thirty days, ou account 
of temporary financial embarrassment, in which to furnish the purchase 
money. May 22, 1894, this request was granted, and Sloane was noti- 
fied at the same time that a failure to furnish the purchase money and: 
complete his entry within.the time specified would cause the rejection 


of: his final proof. No further action having been taken by either: 3 


Sloane or his attorney, the final proof: was accordingly rejected on — 


ee a 1894. An appeal was taken Te Ss office, and Ly letter of 2 ; 
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October 2,1894, you sustained the action of the local office. The. basis. 
of your decision was “that no provisions of law exist for extending the. 
time within which payment may be made, in - the case of commute’ 

proof ‘under the timber culture act. | 


» A further appeal bvin gs the case to this Depar tment, and the follow-. 


_ Ing errors. are assigned: 


1. In not finding that claimant’s failure to pay the pHs of said land was due to 
unfortunate circumstances beyond his contro]. 
2. In not holding that it was within. the discretionary power of the Department. to 

make extension of the time to enable claimant to make payment for the land. 


Sloane claims that he has tried his best to comply with the pean 
culture law, aud that he spent over $190 iu fencing, breaking, planting, 
and taking careof this land. There is uo evidence to contradict this 
| statement and it is probably true. He does not explain, however, his 
failure to take any action, either in complying with the law or showing 
his inability to clo so, avi the. thirty days allowed him within which _ 
to pay the purvhase money. In view. of the circumstances it may be a. 
hardship to cancel his entry, yet this Department, in the absence of. 
any remedial legislation in such cases, is unable to grant him relief. 
~The relief songht.is not within the discretionary power of the Depart-. 
ment. No relief of this claracter has. been or can be extended to any” 
- class of entrymen without due authority of-law. No‘such authority 


Ee exists, for an extension of the relief sought i in. the. case at bar. Coun- 


gress, at. various times, has passed remedial acts for the’ benefit of 


e entrymen, but by reference to said acts it will be seen that legislation 


has been confined to homestead, désert land and pre- -emption entrymen, 
who, by.re ason of failure of crops for which:they are iv no wise respon- 
sible, have. been allowed an extension of time within which to make © 
payment. The lauguage of the acts is specific and the reasons for their’ 


passage are clearly stated. Thas, a joint resolution of Congress, Ae 


* approv ed September 30, 1890 (26 Stat., 684), provides: 


~~ That mllenevet it shall appear by the filing of such evidence i in the affiees oe any -_ 
register and receiver, as shall be prescribed by the Seeretary of the Interior, that | 
any settler on the public lands, by reason of a failure of crops for which he is in no .. 
wise responsible, is unable to make the payment on his homestead or pre-emption . 


claim required by law the Commissioner of the General Land Office is hereby 


authorized to extend the time for such vey ment for not sai a one year from the 
date when the same becomes due. 


Again, the act: of Congress, approved July 26, 1804. (28 Stat., fan 
provides: a a ee 


That the time of making final proof and payment for all tad located under the 
homestead and desert land laws of the United. States, proof and payment of which 


- has not yet: been made, be, and the same is hereby extended for the period of one — 


year. from the time proof and payment would become due under existing law. . 

-. That the time. of making payments on entries under the pre-emption act is hereby 
_ extended for one year from the date when the same becomes due in all cases where | 
: prep een: ony men are’ unable to make final payments from causes which they - 
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can ‘iat eon trol: evidence of such niabiity ¢ to ii » subject, to the regulations of 7 the 
Secret: ry of the Interior. a: . . 3 . 
The instructions issued ‘under the ate: ‘Peeolation of Congress of 
September 30, 1890, were directed to be followed under the act of Con-_ 
2QTeSS approved J uly 26, 1894, except that under.the latter act, instead 
of setting forth the facts relating to failure of crops, the applicant for 
such extension was required to set forth the causes which render him 
unable to make the necessary paymeut. But there was no change im: 
the act itself of the designation of lands to which the act was intended 
to apply. There was, in these acts, a specific enumeration of lands 
located: under the homestead, desert land and pre emption laws. It 
will thus be seen that this caedial legislation is s limited to the classes 
of cases above specified. . fa 
_ It has been decided by the. Deoatinent in varions cases that final 
proof and. pay ment must be made at the same time (3 L. D. , 188), Lottie 
Merwin (5 L. D., 221); Ida May Taylor (6 L. D., 107); RB. M. Barbour 
(9 L. D., 615); In Morris Collar, (18 L. D.,-339), it was held that the 
timber ealtare act does not contemplate. all extension of ‘the statutory 


period. within which final ‘proof is required. As final proof and pay- 


ment must. ‘be male at the same time it follows that there can be no 
extension of time within which ee is T required. 
Your. decision i is hereby 1 affirmed. 


RAILROAD GRANT_INDEMNITY SELECTION-FINAL 2 R 00 ¥F-SPECIAL 
NOTICE. . . 


SourHERN PaciFic Rk. R. Co, 0. Furernn. 


During: the pendency of an application to select a tract as indemnity under a railroad — 
— grant, no action should be taken on vane final proof of | a settler without special’ 
_ notice to the company. | , | 


Secretary y Smith to the Commissioner of the General aaa Offtee, Febr mary : 
eae) - 21, 1896. | o>) (BLM. RB). 


This case involves the S. 4 of SW. 4 of Sec. 15, 7. 23: Bs, R: 30 E., 
Visalia land district, California. 

The record shows that on January 5 9, 1891, the aeaeiont in the 
above entitled case rendered a deciee fisaeniae the pre-emption 
claim of Mrs. Nancy A. Flippen to the above described land until final 
action was had by the local. officers upon the appeal of the railway com- 
pany from the rejection of is application to select sald tract, as indem- | 
nity, by the local officers, per list No. 23. 

On January 10, 1895, your office. decision was rendered, dismissing 
the appeal of the company from the rejection. of said. list No. 23, it 
| appearing that the company had presented. a new oe of selections 

embracing the lands covered by said list. CS _ 
~The land in controversy covered by the pre- split: ‘ating of Mrs, : 
_ Flippen, is embraced, so your office decision states, in list No. 56, 
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| uae selections, approved on May 10, 1892. The rights of the 
company, however, relate back to December 9, 1885, the time of the 
filing of the first. application to select. said janie: ne : | 

On March. 6, 1836, the pre- emption claimant filed a devisvetary state- 
ment for the tract in question, together with the NW. 4of the NE. 4, 
the NE. 4 of the NW. 4 of Sec. 22, and after publication of notice sub- 


mitted proof thereon. on October. n 1886, alleging settlement in Jé anu ~ 


ary, 1885. 
In the former judgment of this ¢ case (as L D. ,18) It was said: 
The lands within the indemnity: limits having Gen restored, the. right os file for 


said tract depends upou the validity of the selection of the company. If that is — 
“avalia for any reason, then Mrs. Flippen : can be permitted to make pre- emption 


7 entry of the Jand. - ‘The company having an appeal pending involving its right to — 


‘said tract, no action could be taken withoub special notice to it. Southern Pac, , 
‘Railroad Co. v. Reed, 4 L. D., 256.’ Indeed the proper practice is to suspend the filing 
and proof until the. final disposition of. the appeal of said company now pence 

before your office. — xy 

Mrs. Flippen, however, may be aiiowed! to intervene under =the rules: of practice, 

In the appeal from your office decision of February 19, 1895, in favor 
of Mrs. Flippen, the railroad: company urges that it had never had its 
day in court, and that it.was entitled to special notice, being an adverse 

party of fecord, of the making of final proof by the defendant. 
Jt appears that under the judgment. heretofore rendered by the 
Department in the case, the railroad company is entitled to such notice, 
and the case is therefore remanded’ with direction that you instruct the 
local office to notify the parties that a period of thirty days will ’be~ 
granted within which the railroad company will be allowed to introduce 
evidence to contradict the testimony of the witnesses .of Mrs. Flippen 
at the time of her offering final proof, and at such time she will also be 
allowed, if she so desires, to submit proof in behalf. of her claim, after 
which fide the case will be treated by the local office and your office as 
special. . 

The opinion aneie from. is accordin gly: epanand. 


RAILROAD GRANT—WITHDRAWAL—HOMESTEAD ENTRY. a 
SoULNERN PACIFIC R. ‘R. Co. v. PALM ET AL. is 


An entry Sieweal at @ time eH the land i 18 ae ueduod: iin withdrawal on gen-. 
eral route is not void, but voidable, and, if: subsequently on the readjustment of 
the grant, tu ‘conformity with the constructed line of road, the land falls within | 
the’ iideninity limits, the’ edi thy may stand w ith a view to equitable action thereon. 


: Seoretary Smith t to ‘the Commissioner of the Beata Land Office, February 
=< | 4; 1896. io 2 : (EB. M. R.) 


| This case . involves the Nw. +4 of See. a, T.16 S., R. 14. EK. and the | 
Ww. 4 of the SE.4 and the E.4 of the Sw. of See. a0; T.238., B:17 
ae Visalia Jand district, California. "2 
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The ard shows that on . November 15, 1887, Andrew: Palm caer 
homestead entr y for the ‘first described tract, and on the 18th day of 
‘February, 1889, Willard C. Welch, ee made timber culture entry for — 
the last dexeribed tracts. Subsequently to the allowance of these 
entries the Southern Pacific Railroad company filed its formal protest 
against their allowance. : 

On December 22, 1894, your office rendered a decision in which vivae 
sustained the entries of the defendants. | . 

It appears that the land covered by thé two entries is within the 
-primary limits of the grant to the Southern Pacific Railway company, 
under the act of July 27, 1866 (14 Stat., 292), as is shown by the with- 
drawal madein behalf of that road in 1867, on the map of general route. 

November 12, 1889, a map showing the definite location of the com- | 
‘pleted section of the road. opposite this land, was filed, when it was - 
ascertained that upon the re- adjustinent of the: grant in conformity to_ 
the road as coustructed, the tracts in question fell outside of the 

primary, but within the indemnity, limits of the railroad. fo 6 

It will thus be seen that at the time the entries were made the — 
:lands were withdrawn and not subject. to appropriation under any of 
| the public land laws. From this it would follow that the entries when 
| allowed were er roneously so allowed, but the question for disposition 
here is, whether, owing to the sibsonuent falling of the tracts within 
the indemnity limits where the entries. have been already allowed, | 
-even though erroneously so, Such. entries ‘should uot be allowed to: 

‘stand. The equivalent to this pr oposition is: was the allowance of an. 
entry upon lands withdrawn for any purpose, a void or voidable act? — 


-. Tram of the opinion that it was merely voidable, and I so hold. 


The authorities cited -by the applicant are only’ to the extent of 

“saying ‘that there can be no disposition made of lands. covered by a 
‘withdr awal. Certainly there can be no fitral disposition of lands dur- 
ing: the existence of such withdrawal, and were the lands still with- 
drawn. the entries would have to be areata but such is not the case. 
The railroad company’s rights under the satideawal have terminated | 
so far as these tracts are concerned. Nor can it. be said* that because 
_of the mere fact that there is a deficiency in the grant to the Southern 
Pacific Railroad company, uo selection is necessary within its indem- 
nity limits. The case of St. Paul and Pacific v. Northern Pacifie R. R. 
Co. (139 U.S8., 1), only held that-as between railroad companies, such ~ 
‘selection was unnecessary where the stant was deficient. This being 
‘the case, the entriés therefor having been erroneously allowed, and 
‘being ther eby only voidablé and uot void, they attached at the imoment 
the Jands_ fell. within - the. indemnity pelt of the Southern: Pacific 


— Railroad company. It appears that these eutries when final proof is 


— made upon them, inasmueh as they were erroneously allowed, could | be - 
‘roferr ed to the board of equitable adjudication. ae 
| The decision appealed from is ere affirmed. 
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INDIAN HOMESTRAD—CITIZENSHIP—ACT OF FEBRUARY, 8, 1887. 
“ “TURNER v, Horarpay. 


| An Dyaiae born within the United ‘States who has abandoned. the. tribal relation, : 
and adopted the habits and. customs of civilized life, is a citizen of the United 
States, and as such, entitled to the exercise of the vights accorded onder the 
general homestead law. sa 


| Seer etar. ry Smith to the Commissioner of the General Land orice, February .. 
| 21, 1896.0 (TA) 


J have ou ideiell the antear of William I. apner from the decision . 
of your office of June 23, 1894, dismissing his protest. against the com- 
‘mutation final proof offered by J ames H. Holliday. on his homestead | 
entry made November 18, 1891, for the SE. 4 of Sec. 10, T. 50 N., Rk. 37 ; 
__W., Marquette land district, Michigan. - 

. The tract in question. is within the limits of the failroad a of land | 
restored to. the. public domain by the act of March 2,1889 (25 Stat., 
~ 1008). May 1 1889, William H. Turner presented pre- emption aceite. 


tory Statentonrit, alleging settlement April 17,1889, and James H. Holli- — - 


day presented homestead application. Both applications were held to a 
ae await decision ou the claim of the Onton: agoll and Brule River Rail- 
-. road. Company to said land, and were allowed on November 48, ‘1891, 2s 
after decision adverse to said company. _ : 2. 

Holliday | offered commutation proot February 3, 189 , agains whieh 
aries protested, alleging that he is the prior settler. | : 

. Hearing was had before the local officers and inuch testimony. Was 
gabinitted on the issue raised by Turner’s protest. Testimony. Was. ‘also 3 


~ introduced showing that Holliday is a Lake Superior Chippewa Indian 


and was born in 1862 in the State of Michigan, of which State he is 
now a resident;. that. he has received a patent, to eighty acres of land - 
asa member of the’ Chippewa tribe of Indians; that he pays no taxes © 
on said Jand: that he has adopted the. babits and customs. of civilized. 
lifes. and. that the Chippewa Indians have. dissolved their tribal rela- | 


_ tions and are not subject to the control of any chief. . 


‘The local officers found, that Holliday is the prior. settler, and held 
that he is a qui alified eutryman. They therefore recommended the dis- 
-_ missal . of. the protest, auc the acceptance of Hi Mliday’s conmnutation 
proof. Tee | : ae. | 
.* On the contestant apnea your office, i in the’ aeoiaion: Meee fom, + 


held that ‘Holliday: is-a qualified homesteader under section 2289 of the . 
Revised Statutes... On the question of the respective settlement rights i 


of the par ties, your office found: that Turner, staid :on the land about: 


two weeks in July, 1889, since which time he has maintained a residence 
elsewhere: and that Holliday - is.a bona fide. settler. on the: land. The 


| decision of the. local officers was: therefore affirmed. 
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The appeal ASS signs error in holdin g: 


‘1. That Holliday i is qualified to. make homestead under section 9289, ous : 

Statutes. | ’ 
2. That Turner’s residence on the land for two" weeks in J uly, 1889, is s not a ‘sulii- : 

cient compliance with the req uirements of the pre-emption laws. | 


Turner has abandoned his residence on the land and anne be heard 
on his claim of prior right. 

The first assignment of error is based on the. astamntion that Holli- 
day is not a citizen of the United States. Under section 6 of the act 
of February 8, 1887, (24 Stat., 388) Holliday is a citizen of the United 
‘States. He isa bona fide resident on the land, and is entitled to patent 
on his commutation proof. Turner’s protest at be dismissed, The 
eee appealed fr om 18 accordingly affirmed. 


RAILROAD LANDS—SECTION 5, ACT. OF MARCH 8, 1887. 
BROWN , WYMAN. 


The right of one Hela under a contract of pivolaes from a railroad company £6 7 
a perfect title under section 5, act of Mareh 3, 1887, is not aff ected by the fact that 


said contract is neither acknowledged nor recorded ; nor can the subsequent | 


' purebase of a tax title to said land by the applicant be regarded as such an 7 
abandonment of. his contract as would oo his right of purchase under. said pe 


: Seeretary 4y Smith to the Onmeni dione of. the Gener cob Land Office, February : 
7 : 91,1896. (WL) 


I nave soamidoned the appeal ot Richard J. ‘Brodi from. your office 
decision of April 5, 1894, ae for. cancellation his homestead entry — 
covering. the 8. 1 of the NE. 4 1, Sec. 35, 1.3 S., R. 70° W., Denver land — 


district, Colorado, with a view to. allow he application. of Moses 


— Wyma to purchase said Jand under the fifth section of the act of en | 
3, 1887. | 

This land is within the Gears of the Santa to fie Union Beeiic Rail: | 
road Company and on August 30, 1892, Brown tendered a homestead 
application for this. land, which. was eofased: by the local officers. for 
conflict with said grant. 

Upon appeal, your office decision of April 4, 1893, reversed ies action | 
' of the loeal officers holding the land to be erespted from the grant, - 
which decisiou became final, aud as a result thereof Brown made home- 
stead entry for the land in question July 21, 1893. 

Prior to the acceptance.of said entry, to wit, on. June 27, 1893, Moses 
‘Wyman gave uotice by publication that he would on August. 9, 1893, 
_ Inake proof of his right to purchase this land under the fifth se of : 

the act of March 3, 1887 (24 Stat., 556). | a 2 

At the time set Browii apres and. protested against the allowance = 

~ of the purchase ”y Wyman and neering was: aay held. | 
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. There seems. to be little dispute as to the facts in the éase, Wyman. 


= Pais his. right: to. ‘purchase: upon a contract entered into with the 


_ company for the purchase of the entire NE. 4 of said section 35, which om 
has act bears date of J uly 2, 1883:. aoa 
This paper does not appear +0 ever ‘liaye been idencwiedeed: although: | 


: signed by the land commissioner of the company and countersigned. by. 


. the secretary. thereof. It recites that at the time of enter ing into-said 


- , contract he paid in cash SOL. 23 on account of said purchase, which was Sos 
- made at the rate of $3.50 per acre. Under the terms of the agreement * 


the’ money was to be paid in eleven. annual payments, the last. falling 
due on July 2, 1594, Wymau claims to have: made the: anual pay- = 
‘Tents up to rl including. July 2, 1892. , 
Brown does not appear to:have ever. established ‘an: actual ern 
upon the land, although certain improvements appear to. have been 
made thereon at his iistance. He objects to the evidence of. purchase 
offered by Wyman upon the ground that the instrument was never . 
acknowledged nor r cor ded. prior ‘to the date of. his ‘Honiestead : entry, 
and further, that while Wyman was, under the’ térins of: the agreement, | 
required to pay the taxes. upon, “the land, it appears.that.in,,Qetober,. _ 
1892, he purchased a tax title, for. this land from Jefferson county, for 
the taxes of 1887 and accruing taxes, aud that after that pate he made $4 
no further paymeut to: the railroad company. 
. It is clear that Brown has uo such right under his homestead mre 
as would defeat Wyman’s claimed right;of purchase, in the event that 
he has established such. right under the terms of tlie act of 1887.. The 
fact that the contract of purchase was not acknowled ged nor recorded 
does not, to my mind, in anywise interfere with the right of purchase 
under the act-of. 1887, nor does the fact that ‘in 1892 he purchased. a 
tax title to this land constitute such abandonment of his contract. as-. 
would prevent his claimed right of purchase under. said: act. | | 
., From a review of the matter I therefore affirm your office decision, - 
and upon: completion of DURIAES, by ‘Wyman, Brown's entry awl be 
| canceled. | fs ae 
‘CONTEST—RES JUDICATA—ACTION ON BEHALF OF THE GOVERNMENT. | 
i MooRES, v. SOMMER. | i 


Though a autext will not be allowed on a question that has fomied the ‘basis ‘6G a: 


prior adjudication between the same parties, such fact will not prevent the a 


. government from canceling the eonry in. mesHon if it is cleanly illeg al. 


- Secretary oe to: the: Commissi ioner. of. the: Generat band Office; eprudied: oe 


1b 8 ee ge i annals 


The jana invol Vea in this appeal is tle NW. 4 ee section 27, Ty 12N 
R. 3 W., Oklahoma land district, Oklahoma Territory. - 

_ April 24, 1889, one Samuel LL. Beidler made homestead entry of. this us 
an land. 
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May 31, 1889, Christian r. Sommer applied to content Beidier’s entry: 
June 7, 1889, one Lucien U. Barlow, filed an affidavit ot contest alleg- 


ae ing that both Beidler and Sommer were sooners. 
- ‘October 28, 1889, Beidler relinquished his entry, vides pon Samer aA 
a. applied to. male homestead entry. His application was rejected by 

the local officers for. the reason, endorsed on the application, that he. 


- -informéd. them at the time of: applying to. enter, that he was in the Ter. — 


ae ritory opened. to settlement: on April 22, 1889, and. that: he settled on. 


the land in question. before anybody could: reach the same from any 
- rae on the boundary of. the Territory. . 7 . 

_ From that action he appealed. to your office. a - : 
November 27,1889, one James H. Carter’ was allowed to make home- 
‘stead entry, subject to the rights of Sommer. _— ee 
‘There were several other claimants, and other contestaitts, bite aso 
: rights are-now asserted through: or r under thom, their record need NOt. >< 
be set out. _ oO ee ee Sie ae - 3 Zine ae - 

| On January. 21. 1390, your voffiee: gugyéntied action. on ‘Sommers : 

| appeal from the rejection of. his: application . to enter the. Jand, and — 
ordered a hearing to deter mine the rights of all the parties. and claim- 


ants. At the hearing the local. officers dismissed Barlow's. affidavit of th 


- contest, and he appealed. 


- On December 22, 1890, Car = welinguished ie entry, W ‘hereupou one | < 
wv elleston. H. Belcher Was allowed. to make eutry. | 


In February; 1889, the. Joval officers | rendered’ Hooton holding that - 


the relinquishment OL Beidler, the. first. entryman, was the result of ~ | 


| -Sommer’s -eontest; that Sommer is a qualified. entryman, and. recom-. 


mended that Beleher’s’ entry be canceled, and that Somnier’s homestead - 


entry be allowed. Belcher relinguished. his entry May 20, 1891, and at | 

the same time Thomas A Moores, presented a homestead applie: ation, | 

— which was: rejected by the local. officers, ak om whieh ‘action Moores 
‘appealed to oe office. | | | 


On January 22; 1891, your office sonic ee the cen of a. 


Sommer, Barlow and Moores, and affirmed the action of the-local — 


_ officers, dismissing Barlow’s affidavit of contest, and rejecting ‘Moores’ 


-. homestead application, and their decision rec seguamenne ae Sommer’s 
homestead application be allowed. 7 : 3 ss 
Barlow appealed to the Heetennare but Moores did not 

- In considering the ‘questions involved in this appeal, the Department, 


~ under date of August 19, 1892, after setting out, at. length the facts as_ 


they, appeared of record, ‘affirmed the decision appeted from, and 2 


. said— > 


% I think adee is ruling of Taft a _ Chapta aus a D. 593), Sommer was a a qualified 
entryman at the date he presented | his: application, fel as shown by the record 


before. me, was the first qualified person tr tender aun aap) ibatton to enter after ‘the 


cancellation of Beidler's entry. 9 . = 


On September 16, 1892 , Moores was sallow ed to make hom estead entry, 
subject to Sommer’s preference 1 right. : | 
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| “October 1, 1802 Somers homestead: application was: s allowed. 


On October 2 25, 1892 , your office: transmitted a-motion on-the part of Se | 


| Thomas. J. Moores for a review of said decision of the Department ren-— 
dered on the 19th of August, 1892, and January 19, 1893, ‘said motion 
was denied by the Department (16 L. D. 60) for the reason Moores had 
no standing here, having fniled to appeal from. your office decision 

adverse to him; but.said, among other things: | : : | 


With the motion for review, copies of a large number of affiday its are filed, the 
affiants nearly all testifying. that Sommer was in the-Territory of Oklahoma prior 
-to the 22d of April, 1889; that he was thereat 12 0’clock, noon, on that day, and that 
he made settlement on the land in question ‘inmmediately: after that hour, and in vio- | 
lation of the statute and the President’s proclamation. That. question can not be 
properly determined upon ex parte affidavits, on a motion for review, but should | 
be settled by contest. . So far.as appears the entry of Sommer has never been con- — 


_ tested, and a contest. could net, therefore, bo. prevented on the ground that. he nad, on 


already defended his. entry agains6 the same or-similar. charges. *°* 


While in the motion before me Moores’ makes’ a showing which, if made ae a con- : 
 testant, would require the entry man to satisfactorily defend his entry, or submit to: | 
_ its cancellation , he does not make a oS which entitles him to have’ the decision . 

eomplained of reviewed. and reversed, Pe 


On February 16; 1893, Moores entry y was cena celed: 


eS On February 21, 1393, he filed a protest against. the cancellation of 7 . 
his entry, and a contest: against. Sommer’s entry. _ | é 


In his affidavit of contest he alleges that Sammon was in » Oklahoba | 
| Territory at 12 o’elock, noon, of April 22, 1889, and that he took advan- 


ao tage of his presence in the Territory by settling on the land in question. aro 


| immediately after 12 o'clock on. that day, and before anybody could: | 
‘reach the land from any point outside of the limits of. the Territory ; = 
and further that Sommer has abandoned the land for more than AR 
months, - i 


These ] papers were oglectioa’ ist the cca pore S, who agsigneil. as ae Ee = 


reason for their action, that: the question had_ eon adj dicated, On. ; 
~ Moores’ appeal the action -of the local officers: was. affirmed by your 


office, on June 24, 1893. A motiou for review was denied on. October ge % alee 


20, 1893. , i 7 
Moores’ : appeal from thie decision of your efice brings fhe. case béfore 
me for determination. 


The appellant. assigns a number ot ieuinesions of error but. there .-~ 


1s only one question in the case, —Have Sommer’s s Tights. become final 
by adjudication? - | ie a 
The acdinitted facts of otits case disquali ty sini wiider the ruling. of the _ 
| Supreme court of the United: States-in the case.of Sinith v. Townsend,. | 
_ and under. .the ‘present: holdings: of- the Department;. but if his rights 
have been finally adjudicated | when a different construction of. the 
law obtained,. the decision men fixed those Pcie NS: ean not now be 
disturbed. ak wae | ee | 
It is urged, Perrier | of Fog ee i 
Ist, ‘That Jah rule, res ey, does not apply to this case for the | 
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7 reason that a different cause’ of action is S presented, and differ ent. 
parties now appear. . 3 

2d. That said depar imental iecision of August 19, 1892, wv was obtained 
by fraud on the part of Sommer. ° 

3d. That by said departmental decision of J anuary 19, 1893. in effect, | 
a hearing on Moores’ charges was ordered, and that this 18 but 4 con- 
tinnation of the original controversy. 

4th. That the present affidavit of contest charges abandonment, and 
that a hearing should be ordered on this charge. 

The doctrine of res judicata has always been observed by. the opate 
ment; indeed, it has been broadened here by depar tmnental holdings to 
the effect that an entryman cannot be required to defend his entry 
more than once against the same or similar charges, thus, in effect, 
eliminating. that feature of res judicata, which requires identity « of par- 
ties. But does. not this case come within the more technical rules of 
the doctrine itself? Here is identity in the thing sued for, of the cause 
— of action, of the parties to the action, and of the quality i in he persons, 
‘The same Jand is in controversy. Moores was a party to the original 
action, the cause of action was the alleged disqualification of Sommer 
for precisely the same reason as now alleged, and the parties are acting 
substantially in the same capacity. It is true, that Sommer at that 
time was not defending an entry, but he was doing what amounts to 
the saine thing,—defending his right to make eutry, and Moores Was a 
party, he having at that time an application to enter the land, which 
depended for its force on the disqualification of Sommer ; and all these 


matters were determined by your office at. the same time. Moores did 


not appeal from your office decision, but his failure to exer else lusright 
to do so does not make. the decision of the Department avy the less 
_ binding upon him. | 7 
I find nothing in the record to eee tiie charges that said depart: 
mental decision of J anuary 19, 1893, was obtained by fraud. It is true 
| that Sommer admitted in the alee that he settled ou the land in ques- 
tion on April 22, 1889, and before anybody could reach the same from’ 
any point on ‘iG ponudary of the Territory. It is a'so true that Som- 
mer on the witness-stand stated that his settlement began on the 23d 
day of the month, instead of the 22d. Whether by changing this state. 
ment of fact he intended to bring himself within the rule of ‘advantage | 
gained” does not appear; but it is urged. that they were inconsistent 
statements, and one or the other.false. An examination of the evidence 
‘on this point.shows that the statements are not necessarily inconsist- 
ent, it appearing’ that"he did actually go to: tlie ‘tract’ in conttoversy 
on the 22d, but performed no act of settlement until the 23d. Besides 
all these: facts were fully brought. to the attention of the Department, 
at the time the aforesaid departinental decision of. Aug ust 19, 1892, was 
rendered. This appears conclusively from the opinion itself, it being 
_ therein found: ‘ He(Sommer) was on theland in controversy afternoon 
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on April 29, and. probably with the ication of selecting it. On the | 

23d he hauled some building waterial on it with the intention of build- | 
ing. ” Nor am L able to agree with the contention that the effect of 

the decision .of January 19, 1893, was to order a hearing. There was — 
~-no question of Moores’ right to contest Sommer’s entry before the | 
Department at that time, it being simply a question as to his right to 
be heard on his motion for review of a departmental decision, he having 
lost his standing before: the Department by failing | to appeal from @ 
decision of your office adverse to him. The holding in said decision, 
that a contest. would lie against Sommer’s entry on the ground of... 
“soonerism” is purely dicta, and coneludes 10, man’s eee is it 
authority for any action based thereon. 

There is one remaining question: Should a hearing be ordered on the | 
charge of abandonment? This charge does not- appear to have: been — 
directly passed ou in any of the decisions heretofore rendered. An 
exalnination of the record, however, shows that it was in issue at, the 


~ original hearing herein, and that. ‘Sommer Was - -examined and. cross: = 


em examined thereon, and the evidence: shows tha* he had not. abandoned. a 


the land: The present charge of abandonment is. indefinite, and it is 
Impossible ta. ascertain whether it relates to abandonment ‘before or : 
since his entry. If. it-was before, the question has. been adjudicated, - 

it being ‘a well-settled rule that all questions that were in issue aT 
might have been adjudicated can not be made the grounds of ov sub-, 
sequent action. - 3 


+ It follows that a contest - by ifoores does not lie aguinst Sommer's a 
oe eEEY and the same is hereby dismissed. . 


‘It is clear, however, that under the decision of the supreme cou in 
the case of Smith v. ‘Townsend (supra), that Sommer can never perfect 
- title to the land in controversy. He could not offer to make final proof 
without committing perjury. The dovtrine of. res judicata | has no asta :; 
cation as between Sommer and the government, . i a 

I have therefore to direct that his entry be canceled, ae bie jand’ 
.° disposed of to the first legal applicant. The entryman will technically , 
be entitled to notice to show cause. Be se eae Tee 3 

_ Your office decision is so modified. 


oe ai = eet ee on 


PR ACTICE-NC OTICE OF CONTEST— SERVICE BY REGISTERED MAIL. 
Jounson De ‘Bosaren 


Notice of contest, served on qendent defendants by: reg istered mail 18° not personal 
service within the meaning of Kule 9 of Practice. ° 

Objection to the jur isdiction of the local office, on the eround that the notice of the. 
contest was not properly sérved, is not waiy ed by proceeding to trial after a 
motion to set aside the service is overruled and exception taken. 


Secretar) y Smith to the Commissioner: of the General Land Office, E Febr ULTY 
21, 1896: ae (Ei. E. W.) 


| STATEMEN On the 30th of August, 1892 Hi. C. Bozarth made desert 
land entry. of the SE. 4 Sec. 22, T.14 N,, ae 18 E., at North Yakima, 


a = Washington, and on ne 3ist. of August, 1893, O.W. Johnson filed affi- 
_davit of contest, allegin @ that Bozarth had failed to expend one dollar 


per acre; or any other sun, in reclamation or improvement of the land, » 


— -. or to make proof thereof, within one year from the date of his entry, 


as required by the act of Cong ress of March. a, 18! Ns. 7 
After some proceedings. not necessary to jecite here, a hearing: was 


set: for April 4, 1894, and notice served on Bozarth by registered mail. 


At the a0) earing Bozarth appeared speci ially by attorney and moved to 7 
“quash the notice for the reason that it liad Ot been leg gally served. The 

7 register. and receiver held: that. sery rice: by reg istered letter constitutes: 

| personal: service, aud overruled the motion, to. which Bozar th excepted, 

and c: aused his. exceptions to be noted of record. ‘He then filed a motion 

for a continuance of the case unt! 1 the 10th of April, which was granted, : 

When. the case WAS called.ou that. day he appeared in pers on and by. - 


| attorney and cross eX amined J olinson’s witnesses, but declined to offer. 


any testimony himself. The register and receiver. found for the con- — 


testant, and recommended cancellation of the entry. Bozarth appealed, a 


and the 31st of October, 1894, the Commissioner of the Gener al Land 
Office affirmed the dlecisiou or the register and receiver, holding that 
the se:vice of the notice by eae mail was not personal service 
within the meaning of the rules of practice.and gave the Department 

no jurisdiction over the person of the con testee, but that Bozarth waived 
this defect in the service by participation in the proceedings after his 
motion to quash.was overruled, that the proof showed that the entry- . 
man had failed as charged in the affidavit of contest to make the expendi- 
tures required by law, and that the entry should be- canceled. Tfrom 
this decision Bozarth ae appealed to the Department, alleging that 
the Commissioner erred, (1) in holding that he waived the defect in the 


service by participating in the proceedings after his motion to quash = 


ae had been overruled, and (eae in considering: the testimony offered 7 
J Os and holding the. entry for cancellation. _ | 
‘aoe the Commissioner erred | on both points. 7 ‘The motion 2 
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quash was. ‘improper ly overruled. Rule 9 of the Bales of Practice: | 
requires personal service of notice of contest on resident defendants, 7 
and the Department. has held in the cases of United States 7. BR aymond, , 
4D, D.;, 489; Driscoll.:7, Johnson, 11 LL. D., C04, Elting ». Terlume, 18 
L. D., “586, Mott v Coffinan, 19 L. D., 106, pnd other cases, that service 
by registered mail is not ‘personal service within the meaning of the 
rule. And in the eases of Milne ». Dow ling, and United States v7. Ray- | 
mond, 4 L. D., 378and’ 439, the Deis en has expressly held that 
abjedion to jurisdiction is not waived by proceeding to trial: after — 
- motion to set aside the serv. ive is overruled, and exception taken. This 
rule is also distinctly recognized in.the cases of Elting v. Terliune, 18 
L, D., 586, and Mott .v. Coffinau, 19 L. D., 106. It is true that the 
Department assumed jurisdiction in both of these cases and. rendered 
final decisions on their merits; , but it was expressly stated that.this was 
done under the supervisory y administrative authority, vested: in the 


Secretary, and because in each case there had been a full trials and ace 


complete reco}: d sent up, and it did riot appear that the rights. of-either 


party” would be prejudiced by an immediate final ‘determination.: ye | 
* this ease, however, there was nota full trial. The contestee stood upon. Poa 


his eae to the & Service - oo and declined to introduce oe i 
mony, 7 ge ae 
— In the case. of Harkudss Dy: ‘Hyde, 98 U. 1 8. 416, the. supreme ¢ ‘court E 
of the United States says: ce 


‘The right. of the defendant to insist u pon the a Ditties ‘6 the illeg malig of th F eee - 


_ vice was not waived-by the special appearance of counsel for. him to move the 9. 
. dismissal. of the action on that ground, or w hat we consider as intended, that the — 


service be set. aside; nor, when that motion was overruled, by their answering for — 


him to the inerits of the action, - Hlegality i in a proceeding ¢ by which jurisdiction is. 


.. to be obtained isin no case waived by the appearance of the def endant, fur the pur- 


| — pose of calling the attention. of the court to such irregularity ; ; nor is the. objection. be 


waived when being urged it is overruled, aud the defendant i is thereby compelled to- 
-answer.. He is. not: considered: as. abandoning his objection because ‘he does. not 
submit to further proceedings w ithout contestation: 1t is. only where he pleads to — 
the merits in the first. instance, without, insisting upon: the illegality, that the ob- tag 
jection is deemed waived. 


And as vaniadicuion’ had not been obt: vined,. ‘either by service or 
waiver, it follows that. the decisions of. the offices: below on the merits 
of the case-were without authority, and must be set aside and vacated. 

.The decision of the Commissioner of the General’ Land Office ‘is 
reversed, and the case will be remanded for notice and hearin 8 accordin g 
~ to the Rules of eeu | 


O. w. Morris. 


Motion for review - departmental decision of December 4, 1895, 21 = | 


ie Dd. , 482, , denied by polo ys Smith, Aevmany? 21, 1896. es 


d ' 
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2 RAILROAD GRANT—SECTION a ACT. OF. APRIL 21, 187 76. — 
NORTHERN PAcIFIC R. R. Co, U, “MoFappen. 


The confirmatory operation of gedtion 1, act BE April 21, 1876, is not datented by an 
order of cancellation that becomes final for waut: of appeal prior to the pa ssage 
: of said act, nor r by the notation of. said. order on the Tecords after the passage 
a thereof. . 
The roling announced in ‘the ease of the Northern Pacific: Re R. Co: 3 20 L. D. 191, 
modified. , a a oe ne, . 7 
Secretary. Smith to the Commissioner of the Gonna Land Office, February | 
(Cie A: 6 ee RB W896. (RW, 8) 


I have considered the pétition for warded with your office letter of 
October 23, 1895, filed on behalf of George ©. McFadden, invoking the 
supervisory power of this Department and asking further consilera- 
tion of the case of the Northern Pacitic R. BR. Co. v. George C. McFad- 
den, involving the N. 4 of the NE. 4, Sec. 31, T.7N., BR. 2 E., Helena 
land district, Montana. 
This case was first considered in depar tmental decision of May 18, 
1895 (L. and R., 308), upon appeal by the Northern Pacific Railroad 
Company from your office decision of November 15, 1889, holding for 
re-instatement the homestead entry of McFadden as to the tract above 
described, 
This land is within the limits of the withdrawal upon the fling of 
the map of general route of the main line of. said road, which map was 
filed February 21, 1872. 
‘The order of withdr awal issued by your office on account ther eof was 
received at the local office May 5,1872. Prior to the receipt of said 
order of withdrawal, to wit, on March 5, 1872, MeFadden was per- 
mitted to make homestead entry, by the local officers, covering the E. $.. 
of the SE.4, Sec. 30, and the N. 4 of the NK. 4, Sec. 31, T.7 N., R. 2 E:, 
which entry was field: for cancellation by your office ise of N avamber 
20, 1874, as to the tract in the odd numbered section, for conflict with 7 
: ‘ihe: withdr awal made on account of the railroad. grant, and the entry 


oe - was formally canceled by your office letter of May 2, 1877 


On April 29, 1879, McFadden made proof upon the ening: as to the 
tract in Sec. 30, for shaeh he received final- certificate and upon which 
patent has since issued. a 
The line of the company’ s road was definitely iosated bopsere this : 

land July 6, 1882. On July 6, 1883, the local officers transmitted an 


- application by McFadden for the re- dnstaboment of his entry as to the or 


tract in the odd numbered section, said application being based as 
the provisions of Sec. 1 of the act of April 21, 1876 (19 Stat., 3D). 
Upon this application nurierous proceedings: were had r esulting i in 
- your office decision ot May 15, 1889, which held, as before stated, that 
the entry by McFadden should bercinstated. 
From this decision the compan ‘2 appealed and in departmental deci. ) 
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scion na May 18, 1895, before releried to; your office fiseisign was 


‘reversed and. the application for re-instatement denied upon the ground 
that as McFadden failed to appeal from your office decision of Novem- 
‘ber 20, 1874, holding his entry for cancellation, the same became final 
at the expiration of the time allowed for appeal and that the act of . 
entering upon the records the formal concellation of the entr y was not 
necessary for the finality'of the judgement. of cancellation, so that it 
was held that McFaddén’s entry as to the tract in question was call- 
celed’ prior to the act of April 21, 1876, supra. 

This action was taken under the aeOLiey of the decision of this 
, Department i in the case of the Northeru Pacific pavone eo uEnY, (20 
L. D. s19!). 3 

“MeFadden filed a. motion for review “of said. decision but as nothing 
new was set up therein the same was. accordingly denied oy ee - 
mental decision of July 20, 1895. - 

The present petition is in the nature of a motion for re-review and i is 


; based upon the ground that no notice was ever received by McFadden _ 


of your office decision of N ovember 20, 1874, holding ‘his Senbys 108 can- | 
: cellation, 
- This motion was ae served upon the company. aia it has filed: its 
answer thereto, go that the. case may be cousidered in its. . present | 
condition. 
As before stated, t the desision of May 18, 1895, orem ing the action 
of your office in holding. for re- instatement “McFadden’s entry. as to 
the tract in the odd- numbered section, 1 was based upon departmental 
_deeision of March 12, 1895, supra. | 
In that case the Northern Pacific R. Kh. Co., attempted to list, on 


| Paoeonat, of its grant, a tract formerly embraced in the entry of one 


Silas H. Murray. Murray’s entry was mnade after the filing of the 
‘map of general route but before notice of. the oe of withdrawal | 
| ther eon was. received at the local office. | 
~ On November 22, 1874, his entry was held for canealineen for con- 
flict with the company’s evant and although ‘he failed to appeal there. . 
from, his entry was not finally canceled eee the records until March : 
4, 1890. 

- The company listed the land Docewibor 21, 1836, its list being rejected 

by the lozal officers for conflict with 1 Murray's entry, and this action 
was sustained by your office decision of March 4, 1890, in which it was 
held, following the decision in the case of said company ‘against Burns 
(6 L. D., 21), that Murray’s entry was capable of confirmation under 
the act of April 21, 1876 (19 Stat. » 39), and it ther efore served to except. . 
the tract from the grant. — | 

- The company appealed, said appeal being considered in the decision 
of March 12, 1895 (supra), in which the decision in the ease of North- 
ern. Pacific R. R. Co. ». Burns (supra) was overruled, and it was held: - 


‘The confirmation of entries under section 1, act of f April 21, 1876, ‘is solely 8 the a 
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benefit of the individual aleinant <oniiergae pon. hie compliance. svith is atid: 


was not intended to confirm the entry absolutely, as against. the right of the com-. 
pany, so as to except the land from. the g grant inl favor of any other settler, 


This was the only question cousidered in said ec ase, and the holding 7 
thereon is adhered to. Murray having been afforded an opportunity 


to apply for confirmation under the act of 1876, and having failed to 


_ respond, no question was presented by the record as to his right of : 
confirmation, not was it material when the jud gment, holding his entry — 
for cancellation became final, or wh ether the entry by Murray was to 


be considered as canceled. or ‘uncaneeled at the date of the filing. of the fa. 


| company’ smap of definite location. 


In the case of Southern Minuesota Ry. Co. i ‘Bottomly a im D,. 208), - | 


- Bottomly’s entry was held for cancellation. by your office decision of 
‘March 14, 1874, and upon appeal the same was affirmed October 23, 187 4, 

Correspondence was opened with the company looking» to securing 
‘its relinquishment under the act of June 22, 1874, and the judgment : 
was never executed, that 1s, the entry was never ale canceled upon | 
the records, and by departmental decision of October 31, 1885, said. 
entry was held to be confirmed uuder the act of April 21, 187 GO. 

Tn the case of Knapp v. Northern Pacific RB. R.Co. cu L. D. pe it 
was held: | a, 

An entry made in aeea faith hy an actnal settler within the limits of a railroad 
grant prior to the time when notice of withdrawal is received at the local office, and 
under which dne compliance with law is shown, is confirmed by section 1, of the act 
of April 21, 1876, and the cancellation of snch entry, prior to the passage of the act 
‘will not defeat the confirmatory operation thereof. © | 

It has been repeatedly held that a. settlement made before notice of 
the withdrawal is received at the local office is protected by the act of 
pellan 21,1876 (supra). See Jacobs v. Northern Pacific R. RB. Co. (6L.D., 

223); Kimberland v: Northern Pacific R. R. Co. (8 L. D., wae and 
Catlin v. Northern Pacific R. BR. Co. (9 L. D., 423). | 

In view of these repeated rulings attending the protection granted | 

by the act of April 21, 1876, to settlement claims and to entries ordered 
canceled, and actually noted. as caneeled upon the records, I must hold . 
that the cancellation upon the record of Mcladden’s ae in 1877 7 does 
not bar extending to him the protection granted by the act.of April 21, 
1876. I therefore recall the previous decision of this Department, and 


for the reasons herein given, your office decision of November 15, 1889, | . 


holding for reinstatement McFadden’s entry as to the tract In the he 
numbered section, is affirmed, and so far as the decision ot March 12, 
1895 (20 L. D.. 191), may be. in conflict herewith, the same will not be = 
followed. “The company’s s claim to this tract will stand 1 rejected. | 
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ee RAILROAD GRANT—DIAGRAM OF LIMITS. 
ie McLuan ®. Unton Pacurre R R. Co. 


The limits of a railroad: prank: 28 Howe on a agian deeounieed for a, oe ee of | 
years by the General Land Office, and upon which the grant has been pr aotically 
adjusted, will not be disturbed. | 


Seer etary aes ith to the Commissioner of the eer al Land Office, February 
: : (21,1896. @ s | (F. W. ©.) 


I have considered the appeal from your office decision of November 
11, 1893, sustaining the action of the local officers in rejecting the appli- | 
cation tendered by Kenneth. McLean to enter the SW. 4 of Sec. 31, 

‘T.13 N., R..14 W., Grand Island land district, Nebraska, for conifict 
— with ‘ie: grant; for tie Union Pacifie Railroad company. : | 


This case was first considered by your office in its decision of Desem. _ 


ber 16, 1890, in which the rejection of MeLean’s application for conflict 
with ae an for said company was sustained for the reason that 
e. according to the recognized. diagram showing the limits of said. grant : 
_in the neighborhood of. this land this tract. was included within the 
| limits, the records. showing no claim to the land at the date of the 
attachment of rights under the company’s grant, nor was there any 
allegation made Py. MeLean. oft a claim sufficient to except the Jand from 
said grant. | | 
In his appeal - to this Denar tnient MeLeaa Piiesel that this tract’ was 
without the limits of the grant for said company and in support ther eof | 
he filed a letter from the laud commissioner of the company, dated 
7 April 22 1896, in which it was stated that: “Said land is not within 


_ the limits of the grant to this company and is therefore not our land.”. _ 


On June 2, 1892, said appeal was considered by this Departinent 


7 and i in view of the allegations and showing made by McLean, the. case 


- was:remanded to your office for an investigation as to qlietlier said — 
tract is in fact within the limits of the grant for said company there 


appearing to be a discrepancy between the: plats on file in your office 


and those in the local office.. In said decision it was suggested that 
Mchean mInight have an opportunity tosecure the company’s relinquish- 
‘ment wider.the provisions of the act of June 22, 1874, 

It appears that the matter was: laid before the company and its 
relinquishment requested but that it has refused to relinquish in favor 
of McLean. 

Upon consideration of the atestiones as to whether the land was in 
point of fact within the limits of said company’s grant, your office 
decision of February 8,1893, held the land to be without. the company’s » 
grant and rejected its. alain to the s same, but upon motion for review, 
| said decision was reconsidered i in your office decision of November 11, 
1893, and the previous decision of your office. rejecting M cLean’ S appli- - 


“a cation ok conflict with ane ey s grant was adhered to. 
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- Upon the question as to the iseation of. this laud mate regard to. the 


several diagrams prepared by One ire the nee appears to be _ 


_ the facts in the case: | | 
in January, 1866, ‘the Union Pacific paleay company filed ifs map 
of definite location of the second hundred miles west of Omaha, oppo- 
site which the land in question is situated. According to the limits 
adjusted to said map of location. this land was found to be within the 
limits of the grant and the local olcels were furnished with a diagr am 
showing the same. | 

On June 19, 1866, the company filed a map of anion ded definite loca- 
tion of the on indeed miles west of Omaha, which was accepted 
by the. Secretary of the. Interior and forw arded:.to. your office. with 
fi directions to adjust the limits of the grant: according to the ene shown 

on said. map. _ 

It appears. that theres is a jog or set- off in the sur veys between town- 
ships 1? and 13. north, which at the point nearest the land in question 
amounts to nearly one and a half miles. This set-off is not shown 
upon the paper on which the limits were adjusted to this amended map 
of location, which limits include the tract i in question within the com. | 
— pany’s grant. . -_ | 
This dine: as seen, has poet recognized by your office and. the 
| grant practically adjusted thereon. | 
The terminal of the second hundred miles is but a Bion dance: 
~~ west:ot the.land:in question .and: upon: the: filing of. the: location: of the 
third hundred miles west of Omaha, the diagram prepared In your 
office upon said third hundred miles, shows the limits of the grant car-_ 
ried east of ‘the eastern terminal of the third hundred miles and the 
western terminal of the second hundred miles. Upon said diagram, 
however, a line was drawn due north and south at the point of junction 
| between the second and. third hundred. miles until it met the outer - 
limits of the grant where it was joined with the limit shown upon the | 
‘diagram for the second hundred miles. This continuation upon the 
diagram adjusted to the third hundred niles shows the land in question 
to be just without the limits, but the same does not appear to have 
been the recognized diagram in usein the adjustment of. this grant, the 
same being recognized only as to the portion of the limits shown thereon 
west of the terminal line drawn between the second and third hundred 
miles, : : 

- It appears that since this case was rotund to your office’ you have 
had a new diagram prepared upon paper properly representing the 
actual condition of the government survey and the limits reduced to 
the smallest legal sub-division eut by the outer limits of the grant. 
According to this diagram this land is without the limits of the com-. 
pany’s grant and, as stated in your office decision of November 11, 1893: 


_ It also shows. other tracts to which the company’ g title has never. eet questioned 
to be outside said limits and on the south side of the line of the road it shows & 
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- quantity of ana to be inside the iataral limits of the. pit: which the compan y: has 
never claimed, and which probably, has been disposed of to individuals. | 
According to this new diagram it is also'shown that this land would | 
‘be within. the limits of the grant upon the first location, even upon the - 
 ehanged condition and an accurate adjustment. | 
«Tt will thus, be seen that to disturb the limits shown upon the dia- 
gram recognized for a quarter of a ceutury in the adjustment of this — 
gr ant would result in confusion of title and after a careful considera- 
tion of the matter I am mnwilling: to give my consent to the mpronored 
change in the limits. a ae 
In the case of C. W. ‘Aldeadk (13 a D. 572) | it was hela that a dia- 
gram showing the limits of the railroad erant prepared concurrently 
with the filing of the map of definite location and upon which the with- : 
- drawal is ordered, will not .bé disturbed after. such. withdrawal has — 
stood unquestioned tor a tong term of years and rights: have vested. 
thereunder. | 7 
According: to the showing made McLean is not entitled to any par- 7 
_ . ticular equity as he does not appear to have acted upon the company’s | 
-. information furnished him to the effect. that the land was not within. 
the limits of its grant and not claimed by it. While it is true that he 
‘ thereupon tendered an application’ at the local office, the same was 
‘rejected by the local officers and he was. then advised that the land was : | 
within the limits of the company’s grant. aoe 
After a carefrl consideration of the matter I must affirm your office | 
| decision and the application by MeLean will stand rejected. | | 


RAILROAD LANDS~SECTION 8, ACT: OF SEPTEMBER a 1890. 
WARD'S Hers: v. -LABORRAQUE. ; 


. The right of aucolraee accor ded a liceusee by section 3, act of September 29, 1890, is 
i "transferable, and inheritable, ang may be exercised on behalf of the heirs of @ 
‘licensee. | 
: The records of the Depaninont disclose the fact that the Southern Dacite Railroad 
- Company issued a circular inviting settlement upon its lands, and judicial notice _ 


of such fact. may be taken in the disposition of cases: involving the nights of 


alleged licensees thereunder. | 
Neither the circular issued by the company inviting settlement, nor.the application 
of the settler thereunder, t taken alone, constitute a license; but the ne Ww hen 
taken together, establish the right of the settler as a Tieenaes,« Ps 
‘The tenant of a.licensee has no right AS ah puns that canbe set ‘up to defeat the 
possession. of the Heensec: : 


Secretary y Sm ith to the Coniinisstoner of the General anh Offee, Faeiary 
. Ot1896) 3°" 6. (0. J. Gs) 


A motion has been filed for review of departmental decision of Decem- — 
ber 4, 1895, involving the NW. 4 4 of Sec. ac 14 = c E., San Fran- 
isco ana district, California. 
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> The land in qriestion: was included within the grant to the Southern 
- Pacific Railroad Company, forfeited by the act of Popgrces approved 
September 29, 1890 (26 Stat., 496). | 
N oiwithetandi g said. departmental decision of December 4, 1895, | 
was a formal affirmance of the concurring. conclusions of the Ideal office © 
- and your office the mm record: was s exainined and ¢ ear efully considered | 
at that time. 3 ae | 
_-) The record in this case is as follows: Benjamin R. Dewan! wert into 
es possession of this land In pursuance of a published invitation of the 
‘Southern Pacific Railroad Company. Devaul’s application is of record 
in the office of said company. In 1875 and 1876 he- conveyed by quit 
¢laim deed all his possessory right, title and interest in the land in| 
- controversy to William B. Ward. Ward resided on said land with his” 
_ family from 1875 to 1882, when he removed to section 17, same township | 


and range. He, however, continued in possession from 1852 to 1890. — 


On April 11, 1890, Ward apelied to the railroad company to. purchase 


said land, aad his application was duly acknowledged by the agent of. 


the company. Under the act of September 29, 1890, this application 


could avail him nothing, as said application was filed subsequently to 


January 1, 1888, but it may be oo as an een on his intention re 
vat that time. _ 
During the summer of. 1890 guises Was much ancantaiiey as to what | 
: disposition Congress would make of these railroad lands, and as to_ 

what status would be accorded persous in possession of them. In case 
these lands were restored to the public domain without. giving those in 
possession an opportunity to secure title thereto by purchase, it was 
well known that there would probably. be a rush of settlers and “j jump- 
ers” anxious to enter them. In view of this condition of aifairs, about 
July 25, 1890, Mrs. Laborraque, the defendant herein, at the request of 
Ward, ioved upon the land and occupied the buildin gs thereon. Mrs. 


"4 ‘Laborraque’s son, John, Was: employed by Ww ard, and as Mrs. Labor- 


raque could not speak English, the transaction was arranged by her : 
-gon. It is shown that at the time Mrs. Laborraque went ou the land in. 
contr roversy there were improvements thereon valued at $1, 000, consist- 
“ing of a dwelling house, barn, dairy house, water pipes, fencing, ete. 


| William B. Ward died in October, 1890, soon after the passage of the — ; 
‘forfeiture act. Mrs.. Laborraque Gon pied to reside on thelandand | 


: her son, John, continued in the employ of the Ward family. _ 
On June 21, 1892, Clarissa L. Ward, in behalf of the heirs of William 
B. Ward, applied to’ purchase. the W. 4 of Sec. 15, T. 14 8. B.7 i K., 


und er the provisions of section three of the for foitare: act. 


On ay 27; 1892, Marie Laborraque made homestead entry for the — 
NW, 4 and one D. J. Maukins made homestead. d entry for the SW. 4 of , 
satd section. . | 
~ On July 27, 1893, a ee was had to détennine: the rights of ey 
‘respective parties. Mankins relinquished his entry, and on the proof | 
submitted the heirs \ were allowed to pa chase the south west einer eee 
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“Upon. the evidence ailduced the local office rendered decision findin oo 
“that the plaintiffs had established their right. to purchase the land: in 
controversy and. recommended the cancellation of Laborraque’s entry. 

_ An appeal was: made to your office, and by letter of June 6, 1894, you 


: 3 concurred. in- the finding of the local office. Upon. further appeal your 


office. decision was affirmed by departmental deciston of December 4, » 
1895. 
The defendant, Mrs. he ha claims that she went on this: land | | 
with the understanding that in.the event of its reverting to the govern- 
ment she would be at liberty to exercise the right of entry. Mrs. — 
Ward, on the other hand, contends the agreement was that in case 
William B. Ward could ‘not secure title either fromthe railroad com- 
pany or the government, then Mrs. Laborraque could have the land. | 
---In his motion for review. counsel for defendant alleges that it was 
error to hold that: Mrs; Ward was entitled to 0 purchase i in the name of | 


| 7 the heirs of: William B. Ward, 


Ward was alive at the date of-the passage of the act. of Sentai 40 


q 29, 1890. If at the time of his death, he was in possession of this land | 7 


and was entitled to purchase the same under section three of said act, — 

' then that ri ight descended to his heirs. Such a right is a desvendible 
and inheritable one. Reith v. Miles (19 L. D., 44". ) However, the fact 
of whether or not Mrs. Ward is acting in élie capacity of executrix or. 


administratrix, in the abseuce of a showing to that effect, is a. matter 


| between the government and Mrs. Ward, and can inno way affect ; any 
rights which Mrs. “Laborraque may. have: Her yvights must depend | 
~ upon the showing she makes, regardless of the capacity in which Mrs, 


. Ward-is acting. The lieirs are the only third parties who.can properly - 


¥ object to the form of Mrs, Ward’s. application. It must be presumed . ~ 
‘that Mrs. Ward made her application in the interest of the heirs, nae | 


4 ae your office decisiou. title. will enure to tliein. 


‘Counsel . also claims that it was: error to. find - that Ward was 1 


~ “possession of the land under. license from the railroad eompan As 2. 
) | | ri it vil pany. a 


previously shown William B. Ward came into possession of this land — 
by purchase from, Benjamin R. Devaul. Devaul.lad.a possessory right 
by virtue of his acceptance of the circular invitation: of the railroad. 
company to settlers to go upon these lands. In Eastman.z. Wiseman - 
(18 L. D., 337) it was held that this is. a transferable right. Lt cannot 
be denied that Devaul had such a right nor that he trausferred it to 
Willian B. Ward: But defendant claims that the proof of:such license 
is insufficient. . Citing the case. of EKastman v. Wiseman ) SUPT A, defend- 
ant argues that. the circular issued by the railroad company inviting 
persons to settle on these lands should be put in evidence. | 

- The records of this Department disclose the fact that sneha cireular 7 
7 ag the one her ein referred to was ixsued by the: Southern Pacific Rail- 
| -.voad Company. . For: this. reason judicial: notice. may be’ taken of the — 


Same. In the recent case of Gates et al. v. McHIvoy (21 L. D.,515) the 
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| applicant.to-puréhase claimed to be in possession by virtue of the pub-_ 


lished invitation of the company. He also claimed to have received the 


acknowledgment by the company. . But he had mislaid the circularand — 


_ the letter of the company acknowledging receipt of his application, A ~ 


| certified: copy, however, of his application to purchase from the ra ilroad 
company, was Guitodueed! It was. held that said applicant established 
such a license from the company as 18 contemplated by the act of Sep- 
tember. 29, 1890: In the more recent case of Moore v. Maguire on 
re-review, (824 L. & R. 482) a copy of the circular issued by the South- 
ern Pacific Railroad Company was put in evidence and is-set. forth In 
_ gaid decision. In view of these decisions, and others, it is seen that 
. the Department has taeeD and may take judicial ene wees of such a 
circular. 

. By taking such sania notice of the diroiilar ion of ihe com- 
pany it must not. be inferred that it is the intention of the Department 
‘to hold that said circular alone constitutes the applicant’s license. To 


hold thus would be to break dow n the distin ction between the two classes 


of persons enumerated in section three of the act of September 29; 1890, 
namely, Ist. Persons. who ‘are in. possession” of such. lands, dudes 
deed, written contract with, or license from, the State or corporation to 
shiche such grant was made. or its assignees.” 2d..Persons who ‘‘may _ 
have settled said lands with bona fide intent to secure title thereto by 
purchase from the State or corporation.” Such holding would place the 
persons of the second class on the same footing as those of the first, 


which was clearly not the intent. of the act. But there must be some- | 2 


thing more. There must be an acceptance of the terms of the cireular, 


-by way of an application, on the part of the settler. _ “Without such. 


application the company would ‘have no means of knowing the exact — 


tracts desired or claimed by each particular settler. m, Moore v. - Maguire, ; 
supra, | af , 

- The rulings of the Meparhient| mn at case of Eastman. v. Sliding 
supra, are undoubtedly correct. In that case it was held, inter alia 
(syllabus)— | 


> The provisions of section 3, of the forfeiture act tof Sephewiier 29, 1890, according —_ 
a. preference right of entry to persons who are in possession of forfeited lands under 
: ‘‘license” from a railroad company, extend t0 one who takes possession of, and | 

improves such lands under the circular invitation of the com pany, and in accordance . 
with said circular applies to purchase said lands of the company. oo Se 


From the above it will be seen that there must be a mutuality or 


‘combination. of acts in order to constitute a license. First, act.on the - 
| part of the company in issuing their cireular inviting settlers. to. take 


possession of and improve these lands on .the’ conditions prescribed — _ 


therein; second, act ol the part of the settler.in accepting the terms: of 
said circular and applying to purchase saidlands. Oneis not complete 


without the other. Neither the circular nor the application, alone, can 


be regarded as. constitutin g the settler’s license; but a combination of 


the two insures his tight. And so soon as these acts on the part ofthe. - | 
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company ‘and ‘the applicant: are performed, the proof of oh a ficende 


becomes a‘mere:matter-of evidence. ‘This evidence may. consist of the > 


“personal acknowledgment. by the company of ‘the:settler’s application, — : 
‘Or evidence that ‘his application is of ‘record .in the. office of the com- 

pany, or. it may be derived by necessary:implication ‘from the circum-. 
stances surrounding the settler’s epomplianiee: with the terms of the 
circular invitation. 


In the case at bar the evidence that the application. of licensee 


Devaul is of record in the office of the company, is not only proof that 
he made. application but also proof that he had received the circular 
invitation of the company, and had gone into possession of the land in | 
compliance with its terms. This constituted his license, whetherhe had — 
ever gotten.a reply from the company or not. His right being trans- 
ferable it cannot. but follow that the.trausteree Ward was in possession 
of the land in question under license from the railroad company. | 
The cases of James ©. Daly, on review (18 L. D., 571), and Brown-v. 
‘Anderson (21 L. D., 193), must not be construed as being in conflict: 
- with any ruling i in the case of Bastman v. Wiseman, Supra. ‘It-was not 
held in the latter ¢ case that the postal card which the settler received. 


. from the railroad company constituted his license, by implication. or other- 
_ wise, but that it was evidence of the existence of a license to said settler. _ 
_ In the first cases, above mentioned. a wrong interpretation was put upon 


— the true ruling in the Eastman v. Wiseman case, In that particular. | 
As to whether or not William B. Ward was in actual possession of | 


the land in question at the date of the forfeiture act, the evidence is 
-. very plain that Mrs. Laborraque was merely his tenant, and therefore 


cannot be regarded as a settler at the date of the ae of the for- 


: - ‘feiture act. There is no evidence that, previous to that. date, Ward 


had in any manner parted with his Feit of possession. To hold that 


see - he had, would be to hold that le knew, at the time-he put Mrs. Labor- _ 


ee raque on the land, he could not gain title either from the railroad com-. 
pany or the gov eriivenes There was too much conjecture, prior to the 
passage of the forfeiture act, as to what action Congress would take in 


the matter of the disposal of these lands, to arrive at such a conclusion. 
It is entirély too remote to claim, whatever may have been the opinion 
in-the community as to the final disposition of these lands by the gov- - 
ernment, that Ward had.-concluded that he could not secure title to 
thein in any way, and ‘that he would therefore surrender, for nothing, 
the possessory right he had purchased and the valuable ‘nipro ements 
he‘had made. Hence, it must be concluded that Ward was in posses- 

sion on the-date ot ‘the ‘passageof the act of September 29, 1890, and 
‘thus qualified to purchase under said act. It is.a fioaicdane feature 
that Mrs. Laborraque did not make her homestead application untik 
7 nearly two years after the passage of the forfeiture act. a : 
Upon. the above showing. I see no reason for changing the depart: 


‘amental decision already rendered. ‘The motion for review is therefore a! 


a : denied. 


e ne ; | pair wen oe - UBLID, VANDA. 


- “TIMBER AND STONE ACT-IMPROVEMENTS—ALIEN ATION. - 
‘Kixesron, v, Eoxwan, 


The presence of improvements on a ‘tract of land will ‘hot. Seiwa: it oui disposal ia 
under the aét of June 3, 1878, if said improvements are not made and Merowarned 
under a bona fide occnpation.of the land. 
A contract or agreement that does not affect, in whole or in part, the title to the land 
is not within the inhibitory provisions uf section 2 of said act. 


| Seer etary So nith to the eames of the General Land Office, February 
7 “i, 1896. , | (C. J. G.) 


This controversy 1S: ith relation to the 8. i of the NW. 4 a and lot 1 of. 
See. ‘13 and lot 4 of Sec. 14, T. 66 N., R. 19 W., Duluth land district, 
Minnesota. 
~—Ond une 15, 1893, ‘die eae on Lawhich fig plat of sur vey sibs coe this 
land was ‘fled t in the local office, Henry. Eckman filed. timber-and: stone 


: Application to purchase said land, under the act of June3, 1878 (20° i 


. Stat. , S91), as amended by the act of August 4, 1899 (27 Stat., 348). 


“On the same day Lestina A. Kingston filed. inber and stone applica- aaue e 


tion for the same land, which was at first held subject to Eckman’s_ 
~ application, but Jater, on a Angust 25, 1893 she was allowed to inal, 
her filing. , : | = 
On September 16, 1393, ‘Bekman gave sonics of | his nton to Gare 


final proof. and. payment for said land. ‘Said notice issued. and was duly pee 


_ published in a newspaper for ten consecutive weeks prior to the time 
set for submitting ‘proof. December. 18, 1893, was the date fixed for. 


making said proof. - Kingston was joroiea appear and show canse — 


why Eckman should not be allowed to make final: proof and pay ment 


for. the ‘land described, and her filing be. canceled, ee a = : 


sonally served with. notice. : b, 
On December 18, 1893, ete one in. “person and by. ee. 
attorney. and filed” pr otest Le sainst the pocenieuees of. final proof by ‘i 


ee Eckman. 


The allegations of Kin eston’ § protést, as set for th i in your office deci: 
‘ sion, are substantially as follows: That Eckman obtained his priority 
by physical force and intimidation; that his application did not prop- 

erly describe the land, and that he was not identified at.the land 
office, as required. by law; that the affidavit was. not such as required 
by law; that the affidavit by said Eckman of “no improvements of 
"any Boia fide settler” on the land, was substantially false and was a. 

quibble. aud evasion of the law; that the proof of the citizenship of 
Eckmaieavas not suchas requir ed by. law,. and that:the same was irreg: . 
- ularly filed; that. Eckman was not at. the date. of filing a resident of 
~ Duluth land: district, and was not entitled to the benefits of the timber 
| and stone act in said district; that. there were valuable impr rovements 
on the land belonging to the petitioner; - that Eckman Was & trespasser 
fechive oy seize the valuable ‘improvements « of protestant and that he i, 
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Wils ‘tani g said land on speculation and had entered into an ‘agreement : i % 
‘with other ul au eve them all. interest 1 in, said Jand. or the timber ee ae 


thereon. 


- On December 19, 1393, the (canopy in 1 the ¢ case was fate: both the nee 
_ plaintiff and: defondeir being present in person and. by their attorneys. = 2% 
- Upon examination of the case, after the testimony was submitted, 

the local officers | rendered dissenting: opinions; ¢the. register. finding in eee 


_ favor of the defendant. and the receiver in fiver of the plaintiff. “Both, 4 . 


| “par ties: appealed from these. decisions, : and by office Jetter of October. 20, 


1894, you affirmed the finding of the register and dismissed plaintifi’s ee 

protest. A further appeal by. the plaintiff brings. the case to this 
‘Department. The errors assigned, fifteen in number, in said appeal = 
are practically the same as those on which the appeal: to your office was. . 


_ based, aud follow in the line of the allegations of ae filed previ ous Ae 


ae to the hearing. 


Ideem it unnecessary to easing Sabi error mallee in. 1. plaintifi's 


appeal. From an examination of the record I find the facts in the case — : oo 
_-are fully and fairly stated by the register and your office, andl reference Te wee 


- is hereby made to said decisions. J-am of the opinion that the. rulings 


ot your office on each of the errors assigned are fully sustained by th ee 7 


‘ evidence in the case. Reference, ees will: be made to the follow- - 
ing ‘specifications, namely + | -_ | : 


1. If was error to find that there was. no. eeattioae to show ibiat appellee eeevened on 


_ either physical force or intimidation to obtain priority of: application ; that the 
| application of the appellee was. prior in point of time to. th at-of appellant. 


2. It was error-to hold that at date of appellee’ sa pplication there were no improve ae 


‘ments as required by statute upon the land belonging to any bona fide settler, other- 


wise than those made by or belonging to the ee “or that this fact, if estab-— Pes 


lished, entitled appellee to an entry. | . | . a 
_ 8. It was error to hold, in substance, that. the contract: prove en. in the. econ 
(Exhibit “B") was. objec tionable in Jaw; and that said contract could not properly’ 


_ be construed as requiring appellee to pay. “giniber or land for legal s serv ices pperiouned aos 


or tu be performed, in v iolation of the. statute. 


- There is no evidence to show. that Bekman secur ed ae of ‘ailing a 


- by either physical force or intimidation. — In view of the rushing and 
— crowding on the morning of Jt une 15, 18 3, it might have been danger- 


i ous for Mrs. ‘Kingstow to take a place i ill line. The evidence shows that. - 


- four other women who were endeavoti ing to. secure filings were accorded =. 
_ first places in the line, The ‘allegation. that Mts. King gston was. pre: oo 
vented by physical force or intimitation on the part, of Eckman from 
—inaking a prior tiling on this particular land is: entirely too remote. 
There seems to: be no. question that ‘Eckman’s: filing: was prior in point a 


of tinre: His: application is Ne. 914; Kingston’s' sis ‘No. 1274... The blue _ 


pencil tnarkings on the respective. ‘Applications show that. E ekman’s. a 


was presented No. 33, while Kingston’s was pr esented No. 60.. 


Jn determining priority of applications the statements. ot the jocal orice.’ con-. oo o 
tained in their repott made in the ordinary conrse of business, are entitled to > due as 


eres weight and. consideration. MeDonald et ul. v. Hartman et al. a9 L. D. mel 
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Mrs. Kingston alleges that there were: valuable improvements on the 


; eral in controversy. belonging .to her, aud on‘that account Eckinan’s 7 


application was a plain evasion in terms of the letter and spirit of sec- 
tion 2 of the act of June 30,1878, which requires the claimant to swear, 
at the ‘time of filing, that the land applied for “contains no miniug or 
other improvements . . . . . savesuch as were made by or belong 
to the applicant.” Eekman testifies that he inspected the land June 9, 

1893, and saw. no improvements. As the prior personal’ inspection of 
land required of an applicant under the act of June 3, 1878, does not 
necessarily require said applicant to pass over the land in question, it 
may. be that Eckman did not notice the improvements which were 
_ alleged to exist on said land, Grace ». Carpenter (14 L. D., 431). The 
testimony shows that there were the remnauts of a sinall shanty on the - 
land, with neither floor, rvof, deor or window; there was.no.clearing or 
cutting of timber, éxecpe the timber cut to build the shanty, which at 


~ one time contained a roof and door. The evidence shows that the shanty. 


had not been occupied for about four years. The preponderance of tes- 
timony is to the effect that the shanty was unfit for habitation, and it. 


: | was the only improvement. on the lan dl. 


7 Apart, however, from a consideration of this ditegea improvement, its 
‘Gondiiion and value, it is not the improvement of a bona fide settler, as — 
contemplated by section lof the act of al une 3, 187 8. Mrs. Kingston 
a does not claim to have settled on this land. She e only claims to be the | 
owner of the improvements thereon. 

In Wright v. Larson (7 L. — 559), cofhesing, to the act of June 3, 1878, 
it Was held that— 


| A settlement for the: purpose of: securing the inher on the. land, or : for any other 
purpose than establishing a home, is not a bona fide settlement within the meatene 
of said act. . 


In MeDonald v. JS aramilla (10 ia D., 2 “6, it a8 held ie 


In the absence of an actual settlement, the ownership of improvements on public . 
land .. . . does not confer any rights under the Seu mont, laws, nor with- 
draw the land from. entry by another. =. z: 


In Stone v. Cowles (on review, 14, D., 90), it was held that— 


A settlement reat is not acquired by the ee of the prior possessory right of - 
another. 


And in the case of Miller ». McMillen (id., 160), it was held that— 


‘The presence of improvements on a tract of land will not exclude the same from 
disposition under the act of June 3, 1878, when said improvements were not made 


| af and maintained-under a bona’ fide occupation of the land. 


‘In Hammel v. Salzman (17 L. D. , 496), petite to section 2 of the act 


‘ | of June 3, 1878, it was held that— 


| it would be a strained and unwarr rantable interpretation to place upon the term 
et uninhabited, contained in this section, that such land should not be purchased, if — 
perchance some one > lived thereon, HoweNer lacking i in good faith such settler might +i 
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be. If such | construction were ree upon the. act, it ee ould follow that none of ; 
these lands, could be entered under its evident intent, where. any form of settlement 
existed, however fraudulent and illeg al the residence might be. Gane 


By reference to the cases herein cited, it will be seen that Mrs. Kiner : 


| ston cannot be considered as a bona ‘fide settler, and that the improve: 
ments claimed by lrer, regardless of their character and value, cannot 


- operate to exclude these lands” from. purchase. It must also be con: | . »: 7 
cluded that the allegation in Eckman’s affidavit as to there being no | 
improvements of a bona fide settler on said lands: was true, », Whether ete 


- regarded from the standpoint of fact or of law. ? | 
In regard to the third and last specitication of. error to which I. desire: | 
to refer, have exawined,the contract alleged to.be in conflict with:sec- 
tion 2 of the act‘of June 3, 1878. The portion of section 2 ‘which this 
cohtract is alleged to violate: reqiires that the timber and, stone appli. 
cant shall make oath as follows— | - 
and that he has not, directly or indirectly, made any agreement. or eon act, in any 
way or manner, with apy person or persons whatsoever, by which the title which he 
might acquire from the government of the United Statea should inure in whole, or in 
part, to the benefit of any person except himself. 

The only agreement or contract forbidden by ie statute is cone be 
which the title may inure in whole or in part to the benefit of any per- 
son except the applicant himself. If the agreement:or: coutract is not. 
of this character, it cannot be iu violation of the statute. ~The statute 
itself makes a epediae designation, of the kind of, agreement. or. contract id 
that.is forbidden. It will be observed. from its lang guage t that the agree- 
ment or contract which may inure. to the benefit of some other person 
than the applic wit, must, affect in whole or ill part the title tio the land. 
Under the statute of frauds such title can only pags to-a str anger by 
some instrument in writing. Hence we must conclude: that, the terms 
of this agreement were not intended to go to the ‘extent. of affecting 
any title which Eckman might acquire from the governinent, and we | 
must also conclude that these parties were to be paid for their services — 


as set forth in the agreement, whether Eckman secured. patent ty this ae 


land or'not: It must be held that if Eckman intended. to make. such. a — 

— coutract as that, any title which he might acquire should | inure to. the 
benefit of these parties, that fact can only be proved by a formal con- — 
veyauce:, The instrument uwnder-consideration cannot-be regardéd as — 
such. Itis permissible to read this instrument i in the li ght of surround. : 
. ing circumstances. : | | owe as 
The daty of. the. suet in sack) cases is to ascertain, oe what the: partiea secretly: | 


intended as contradistinguished from what their words. express, but what. is the — 
"meaning of words. they have used. (Greenleaf on Evidence, Vol, 1 p. 323). 


And as further ‘proof that the agreement. was of. this character and 


was not intended to affect’ Eckman’s title, evidence was introduced to a. | 
show that the services of these parties were paid for in. accordance with a oe 


_ the estimate and. agreement set, forth in the instrument. The claim - 
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| a oe to ‘be worth $3, 000 aud the parties were 5 paid $100, ‘The 


| su actually paid, as. compared with. the worth of the property, i is too. 


ie small to throw suspicion on the transaction. | The contr act shows that 
all the money Was to be Dead before the issuing of the patent, and it _ 
owas so pad. oe : : 

The ovidlence in this. case. favslier tenia to oe that Mrs. Kingston’s 
application was made in the interest. of and: for the benefit of her 
_ husband, A. G, Kingston. It is shown that he purchased the shanty 
for her aud paid the entry fees.. Mrs. Kinston says that “Mr. Kingston. 
gave me the money to purchase the land and the shanty.” . 

- Your office decision is hereby affirmed: - 


RAILROAD LANDS— SECTION 5, ACT oF MARCH 8» 1887. 


| “ANDRUS Er AL, v. BALCH. 


ie ae In ies exercise , of the right to sects title ‘under setion ? 5,. act. of veer 3, 1887, it is 


not: material whether the purchase from. the | company was made. before or after . 
the passage of said act, if made in good faith. believing the: title to. be good, and 
~ before the land purchased: Was: Boe ne be excepted from the grants a 


oe , Secretary Smith to ‘the Commissioner of the General Land Offtes, 3 Febr wary. 
| oi I. H.) 2 at 24, 1896. Pe ne a ve KBs Ws: O).. 


au Dawe coneaes ed the appeal filed « on. behalf of. a Pp, ‘Andrus et aly 


S re your office decision of March 21, 1893, wherein you rejected es 
tain homestead. applications. for. conflict with the application of Henry — 
~— F. Balch. to. purchase, under the provisions of section 5, of the act of . 


March 3, 1887 (24 Stat., 556), the S. } of the NE. 4, the S. dortheNW.4 


and 8. § of Sec. 17, 1.47 N., B.4 W., Ashland land district, Wisconsin. 


Said section is within the overlapping ten- mile limits under the grants 


; Pes made by the. at of May 5, 1864 (13. Stat., , 66), to ald i in the construc. 
tion of the road now. known as the. Chicago, St. Paul, Minneapolis and 


Omaha (Bay field branch), and the Wisconsin Central Railroad. 
~The land was also within the fifteen mile or indemnity limits under - 
the grant. made by the act of June 3, 1856, to ald: in the construction 


~ . of the first ‘mentioned road. The company’s map of definite location 


of the Bayfield branch was filed July 17,1858, which being prior to the 
passage of the act of 1864, which enlarged the grant from six to ten 
sections per mile, the right within the additional four miles is held to’ 
have attached upon the passage of said act of May 5, 1864. The map 
showing the line of definite location ot the Wisconsin Central was filed - 
~ in November, 1869. Your office decision states that the records of yout 
office show that on duly 2, 1858, Win. Soffing filed unoffered® declara-. 


we _ tory statement No. 506, for the S. 4 of the NE. 4 and N. $ of the SE. 4 
of said section 17, alleging settlement June 29, 1858, and that July 12, va 
: 1858, J ohn, Bheley ied unoffer S Celeron statement No. ole, for the 
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oy sw. 4 a aid section, alleging: settlement May 6; 1358. gl von 


a ts appear that said: filings were still of record, theanceled:. ‘ re 
Under the acts of July 14, 1870, and. March 3, 1871, said filings eine OF Kee 


for unoffered lands did not: expire until July: 14, 1872, which was subse- | oe 


_ quently to the dates of the attachment of rights under the rants. for eee 
- said companies, under the act of May 5, 1864. + 2 
It would appear, therefore, that the. S. 4 of the NE. 4, ee N. i of the mie 

- Sb. t+ and SW.+4 of said section, were excepted from the. operation: of 

ae the grants for both of said companies. 


Your office decision further held, however, that the remainder of the 


- - tracts covered by. Balch’s application, namely, the 8.4 NW.tand S$ : 


_ SE. 4, of said Sec. 17, were also excepted from the grant to the Central Ee 


Company under: the previous rulings of this Department which held _ 


that the reservation for indemnity purposes, under the act of 1856, was. _ 


sufficient to defeat the grant for the Wisconsin. Railroad Company. 


> Such holdin g is he'd to have been error by the Supreme Court’ of: the. 


United States in its decision of June 3, 1895, in the vase of Wisconsin © 
Central Railway Company v. Wm. O. Forsyth (159 U.S., 46). - | 
. Within the common ten-mile limits the Omaha and Wisconsin Cen- 
tral Railroad companies entered into an agreement to partition the. 
-lands and under this agreement the lands in this township, namely, - 
_ 47 N., RB. 4 W., were awarded the Central Company. In 1884 the State » 
duly patented ‘the lands herein involved to the Omaha Railway Com: 
pany, and, in accordancé with the agreement entered into-between the 
companies, the Omaha Railway Company on April 15, 1884, conveyed. ‘ 


these tracts to Henry F. Spencer, who in turn conveyed ‘the land herein ea. 


applied for to Balch on April 2, 1887. | 
_. Under the former rulings, these lands being supposed to bea part of : 
that. appertaining to the Omaha grant, not being needed in. its satis- 
faction, were ordered restored and it was under the notice given of 
- guch restoration that Balch applied to: purchase. the lands under the - 
fifth section of the act of March 3, 1887, and submitted his proof show- .. - 
_ ing his qualifications on April. 11,1891. Balch’s proof, it appears, was 
made without. giving: notice, by. publication, of his: intention to. offer 


‘the same, but on the day the proof was made protests were filed on 


behalf of A, P Andrus et al., covering the lands: applied for by Balch. 


hs _ Hearing has since been held and the showing made evidences. that _ ; 2 


none of the protestants have any such right, in themselves, as would I: = 


| prevent Balch from purchasing under the act of 1887. 


The land applied. for is opposite the. constructed portion of the Wis- a 
_-consin Central Railroad, and as these lands were, in partition between 
the two companies, ‘awarded to the Central Company, and as the records. 2738 
_ fail.to show any claim sufficient to defeat the grant of the Central 9 
‘Company to the S. § NW. and 8. 4 SE. 4 of suid section 17, the same: 
would appear to have in ate to the company under its grant, and for . es 
that reason the application by Balch, and any eoutcane homestead ~ oe 


2 applications oor said tract, are @ rejected. 


~~: 
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It but remains to detaining: whether Baleh i is mentibied to purchase 
aides the act of March 3, 1887, supra, the S. 4. of the NE, 4, the N. 4 of 
the SE. 4 and the SW. § of said section 17, covered by his application 

and seu n to have ey ‘excepted from the grant made to aid in the 
construction of the Wisconsin Central Railroad. 

The local officers held that he was not entitled to make such pur. 
chase as he had purchased of the Central Company, aa er the Dassae® 
of the act of March 3, 1887, 

Your office decision found that, as there had been. a sale inade by the 
Omaha Company to Spencer prior to. March 3, 153%, Balch was pro- 
tected through said purchase. 

The history of the transaction between tN Omaha Company and 
Speneer shows that the transfer made was not.a sale by the Omaha 
Company, but a transfer for the benefit of the Central Company in. 
- accordance with the Drevious agreement entered into between. the 
companies. | 

Balch purchased vous the Centr al Company 2 after the passage of 
the act of March.3, 1887, and. the auesHon therefore arises: ages this 
fact bar the right of purchase? ) 7 3 - 

The sale seems to have been made in good faith seliegne the title t to 

be good and for a valuable consideration. | ae 
In the case of Sethian ®. Clise (17 L. D., 307), it wa shown that cer- 
tain lands excepted from. the Utiion Pacific R. RB. Sait were, by that 
company, sold on, Mareh. 15. 1884, to..Genordo Lasasso and Sabbato 
Sungaria. “These parties traasferredl their contract of purchase to Peter : 
H. Sethman on April 19, 1887, and after the lauds were held to have’ 
a been excepted from the grant, Sethian applied to pureleee ne the © 
_ provisions of section 5, of the act of March 3, 1887. ; 
-. The question was raised as to whether the original purchasers from. 
. the company were qualified patties, and ae the. record. made this 
Department held as follows: ; = 


. AS seen. he: etofure, their aaaitie ations. are not: impor tant: if the purchasers from | 
them are qualified. There,is uo abstract with the record showing the transfers of. 
_ the tract, or the assiguiments of the contract of purchase. 

It is asserted by counsel for Sethman in their brief, that ‘‘After several assign- 
ments of the original contract with the railroad company, it was, on April 19, 1887, 
by its then owners, assigned to Peter HH. Sethman, who fully paid for the land and 
completed the contract, and the company, by deed dated April 19, 1888, and acknowl- 
edged August 27, 1888, finally conveyed the tract to him.” The question arises as to 
whether Sethman, having purchased the tract alter the passage of the act of March 
3, 1887, will be allowed by the terms of the fifth section thereof to purcliase the 
evi from the government? Suid act directs the immediate. adjustment of railroad 
‘gtants, and the fifth section, it seems, was intended to afford a means by which. cer- 
tain purchasers from the roads, who should, by reason of said purchases, have — 
acquired equities in the lands claimed by them, havethe privilege of saving their inter-. 
ests by giving then preferred. Tights to purchase | said tracts from the government, 


and to save their interests more completely from loss it was provided by the fourth ~~ 


| section of the act that they might recover from the railroad companies the purchase 


G 
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‘price thereof. The prime object of the act was to provide for the adjustment of - 


.. land grants made by Congress to aid in the construction of railroads, and to recover 


- lands erroneously. patented to said companies. Congress contemplated the imme- 
diate adjustment of these grants, and while willing to- afford means for recovering | 
‘from said companies lands to which they were not actually entitled, or lands not. - 
earned by them, bat claimed by them under their respective grants, it was unwill- 
ing to destroy the equities of said companies’ grantees, or those whose title was held 
- through them; hence the fifth section sou eht to protect such transferees. a 
. Attorney General Garland gave an opinion on certain questions proposed to him © 
on the third, fourth and fifth sections of this act on November 17,1887 (6 L. D., 272), : 
speaking of the act, on page 275 he says: ‘The whole scope of the law from the 
second to the sixth section, inclusive, is remedial. Its intent is to relieve from loss 
settlers aud bona fide purchasers, who; through the erroneous or wrongful disposition 
of the lands in the grants, by the officers of the government, or by the railroads, 
have: lost: their right or’ acquired equities, which in justice should be recognized. 
si The whole remedial part of the law was passed with a recognition of the 
fact that the railroad companies had.sold. lands to which they had no just claims.” 


In my opinion it was the intention of Congress that the adjustment of these gr ants, a, 


~ should be begun at once and completed as soon as possible, yet experience has shown. 
that making these adjustments was not the work of a day and Congress must be held 


1o have known that much time ¥ was: ir ca employed before the end should ‘be = 


reached. 

> The act directed the manner of wakes adj stments, and it was . the evident inten- 
tion of Congress, as expressed in the 5tli section of the act, that when in the adjust- 

ment of these grants it was ascertained that land had ee bought from the railroad 

companies for which they could convey no good title, such buyers or their trans- 
ferees, if bona Jide, should be allowed to purchase the tracts claimed by them. And 

- it can make no difference, ‘I think, whether a transferee, otherwise entitled’ to pur- 
chase, bought the land before or after. the day of the approval of the act; ‘if it was 
originally purchased i in good faith from any said company, 


- The argument: lere used applies with equal force: where ‘ne onpinek: 
purchase was made after the passage of the act, as where the transfer’ 
from the or iginal purchaser was made after the passage of the act and 
Lam of the opinion that it can make no difference whether the purchase 
from the company was made before or after the. passage of the act of | 


March 3, 1887, if made in good faith, believing the title to be good “e sa! 


. before the jana purchased was held to be excepted from the grant. 
- Balch’s proof will therefore be accepted as to the S:4 of the N Ed ty 
. N.4 SE. 4 and SW. 4, Sec. 17, and the conflicting homestead application’ 
| will fan rejected. 
"To this extent your office decision : is affirmed. 
: 10332 VOL 22 16 


& 
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| ‘CONTEST. AFFIDAVIT—-PRIORITY or APPLICA ION. 
_ KErso cop JANEWAY BY AL. | 


Dates i in contest: papers should not. be eiunged by al: aeoriey after the esheution | 
_of such, papers and prior to.the filing thereof, though such action will not be. 
held to invalidate affidavits so thaveell. 

As between two applications to contest an entry, one received by mail in due ¢ course, 
and-lying unopened on the register’s desk at nine o’clock in the morning, and | 
one presented. in person at such hour, priority should be accorded the latter. 


— Neeretary Snth to the Commissioner of the General Land Office, February 
(J. 1. H.) oo a DIICOG... 2 ay ke: (I. D.) 


- NJ. Anstine, intervenor in the case of James HE. Kelso v. Wm. Jane- 
way, defendant, appeals from your office decision of June 21, 1893, 
involving the SW. 4 of See. & ., iL x, R. 8 3 W., Oklahoma: land dis- 
trict, Oklahoma. | 

~The question in this ease is as te the priority between Kelso. and | 
- Anstine as contestants of J aneway’s entry. aa _ 2 : 
The facts, fully stated, are as follows: ee eS 7 
On the 26th of October, 1892, Kelso appeared at Onidione City for 


7 the purpose of initiating contest against Janeway’s entry, on the ground a 
of abandonment for more than six months, when he learned from am. 


examination of the records in the local office that J aneway’s: entry, - 
having been made on April 25, 1892, contest could not be initiated until | 
the 27th of October, the day following. — : 7 
Kelso’s business poquined his presence on the next ane aut Beno, where: 
upon, under the advice of his attorney, proper affidavits of contest and. 
- corroboration were prepared and sworn to on the afternoon of the - 
26th. (Kelso having brought his. corroborating witnesses. with him), 


| whereupon he left Oklahoma City that evening with instructions to -_ 


his attorney to file the contest affidavit on the morning of the 27th. ‘ 
| It appears that by inadvertence of the notary who took said affida- — 

_ vits, he dated the affidavit of Kelso, himself, the 26th—which was the 
true date—and the affidavit of the corroborating witnesses the 28th, 
although both were taken at the same time. 

Kelso’s attorney discovered this discrepancy in the dates on Hag morn- — 
ing of the 27th, and at his own instance erased both dates and made | 
them appear to have been taken on the 27th. He waited in line from 
eight o’clock on the morning of the 27th until the office opened at nine 
o’clock, when he entered and filed the same. 

The action of the attorney in this case in changing the dates of the 
affidavits, after their execution, is reprehensible, and while it will not 
be held by the Department as invalidating the instruments in which 
the changes were made, should be discountenanced, and if it amounts 


to a practice should be promptly discontinued. = : 
+ Anstine, with his corroborating witnesses, was present. in the cy on 
“October 24, 1892, and about: 8 ald Ae M. executed or affidavits: of gee 
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fos contest, but Snetaaa of going. to the office and filing the same, he went 


_ to the post- -office and mailed them to the register and receiver. 
It appears that the mail was taken from the post-office to the. local , 
_ office a few minutes before nine o clock and' Anstine’s. affidavits were 
- lying with other mail upon the desk, unopened, at the time Kelso’s: 
- attorney presented his affidavits of filing. 
The only question made i is that Anstine having used. the mails Was: 
enabled to get his application upou the desk of the local officers at. aD. 
earlier hour than any other applicant: could obtain entry. | ; 
The local officers say that there was no occasion for this method of 
reaching them, inasmuch as business was slack at the time and no rush 
prevented people from being admitted without delay. The local officers 
found, and your office decision adopts that view, that Anstine attempted 
to. tales undue advantage by this mode of filing his contest affidavit. 
The agreed statement, of facts does not say whether Anstine knew of — 
Kelso’s intention to contest the land or not, and ee this cannot make. 
_ any difference. 
~ The sole question is: Can the mail be used for the purpose of sere 
‘an application for an eutry or a contest upon the desk of the local offi- 
_. cers so as to obtain precedence over other applicants who waited at the 
me door for the opening of the office at nine o’clock? ) . 3 
- - In John W. Nicholson (9 L. D.,.54), the affidavits of contest, of both 
' Nicholson aud Wren were preuared.| in the same building with the land 
' office, Nicholson. standing at the door waiting for the opening at 9% 
o'clock, while Wren took his to the post-office and put a special-delivery 
' -gtamp upon it,.so-it was taken into: the land office and was placed of 
record before business hours.. 
| The Honorable Secretary held i in that case: 


' That while the. local officers are not expected or required to transact hasinexe out 


of office hours, yet there is no law of the United States prohibiting them from doing — 
such business, and in case they do, their acts are valid. 

On January 1, 1889, a general circular was isstied by your office pre- 
_ seribing the aiaties of registers and TOE ers; on page EOveny,, four as 
| follows: ie & , 

They will be in denduata regularly at their office, keeping die same open for the 
transaction of business from nine o’clock a. ml. ati four o’clock p. m. 

Applications to make entry can not-be received by the register or receiver out of office 
hours nor elsewhere: than at their office, 

The decision in the. Nicholson’ case Was nade July 3, 1889, but the 
filing of affidavits of contest by Wren and Nicholson was’ made long 
before the circular of J anuary 1, 1889... Under that circular the fact 

_ that an affidavit was. received by mail after four p, m. and before nine 
-a.m., of the next business day, can give no priority. No aguon can be 

taken upon it before nine o’clock a. m. 

- What advantage should such an application mee over sipiieaaits a, 
who were standing: at the door waiting for the opening of business — 
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hours?” In the absence of any fepu lation i your office, it would . séem. 
equitable that the rule should be the same as in cases where two men — 

entered at once. . Whatever case is first taken and acted upon in fact 
should be prior. Where applications received by mail are lying on | 
the desk of the local officers on the opening of the office for busi- | 
ness, if in the ordinary course of business the mail is in fact opened 
-and the application thus in business hours becomes presented to the offi- 
cers, it will have priority, but if in like manner an applicant presents. 
his contest at once, at nine o'clock, or before the mail is apne then 
such application should have priority. | 

In the case at bar the contest was prosecuted toa pou olet ion by. 
Kelso, whose application was in fact first presented to the local officers, 
although the unopened mail on the desk at nine o’clock contained — 
Anstine’s affidavit. ; : 

In the absence of an Sider requiring eval. to. be first: eieied and 


| applications: therein to. be filed, the ordinary. way any business nan’ | 


would act would seem to be the true method, aud if a business man | 
found at the opening of business hours a pile of letters on his deskand — 


several meu waiting to see him, he would naturally first waiton appl- 


cants present in per son before opening and disposing of his mail. If 

he should open the mail after nine o’clock and before anoule applica | 

tion is presented, the mailed application has priority. i 
I find no rule requiring mail to be first opened, and 1 lo ; decision that | 

| gives priority to an unopened application over one aconally. first a . 

sented to the officers at-nine o’clock. 
, Your office decision 18 affirmed. 


MINING CLAIM—UNSURVEYED LAND—NOTICE. 
BRoap AX Lopx.. | 
A location on unsuryeyed land, connected by. course and distance with a adietar: 


. fia monument, requires, on application for PaUeMs such connection to he shown in 
‘the published notice. ane 


| Seoretar, y Smith to the Commissioner v the General Land Office, February 
21, 1896. - a eS EE eae) 


The coon Before me shows that Rr. M. McGregory et al, made . 
application for patent March 12, 1881, for the Broad Ax lode mining ~ 
claim, lot No, 1498, Leadville (now Gunuison), Colorado, land district. 
Adverse. proceedings were instituted in behalf of the Eureka and. 
| Buffalo, lode claims. Entry was made August 1, 1883, excludiug the 
area in conflict with the adverse claims. Subsequently certain supple- | 
mental evidence was called: for by your. office, together wah an atiender ; 
| gece showing the conflict. , : | 
By letter: -of November 93, 1894. your office ‘required neat “ to 
2 publish: “a, supplemental notice of their application for patent.for. the _ 

Sunes period,’ y for the reason “ at in the published notice the con- - 
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nection of corner No. 1 of the claim to United States location monu- 
ment “ Elk--Mountain”. was not given. - Claimant avas -also. required 


to furnish evidence, “that the statutory expenditure of $500 in. dabor — _ 


or improvements has been made upon the claimed ground. M 
. Subsequently, by letter of January 19,:1895, your office overruled pt 
| claimants’ application, to refer the entry to the board of equitable adju: 
| dication, whereupon claimants appealed from your office decision of 
November 23, 1894, assigning as error. your amc’ action in requirin gg 
. additional ublication. 
~The land upon which the Bro ad Axis slocaiae: was unsurveyed. A 
| locating inonument, however, had been placed in the. vicinity, and corner — 
‘No.1 of the claim was tied to this monument by course and distance. © 
In the publication notice this connection was entirely omitted, hence as 
‘the notice read the locus of the claiin would not have been definitely 
fixed. This is clearly not in compliance with the rules which require | 
mining claims to be located with reference te some natural Oey or 
permanent monument that will identify the saine. 
Your office. judgment is ther efore affirmed. 


 SOLDIER’S HOMESTEAD—CONTESL—-SELTLLEMENT—APPEAL. ; 
GEORGE 0. STROUD.. 


- A contest will lie az wainst a notdter! 8 homestead. entry on a char ge of failure to settle 7 
on the land and improve the same within six months: from date of filing the 
— “Geciarateey statement. | 
An allegation that an entry is made in bad faith and for the plirpose of speculation, 
- and. not for the purpose of actual settlement a Eee warrants inv eSH Be 
tion as to the matter‘so char, ged... ; | 
Ex parte affidavits should not be filed with an appeal, , and if so filed will li returned | 
to thee ‘par ty filing the same. : 


Seer etury Sinith to the Commissioner of the General Land Office, February 


(JIE) OH, TBI (OW PY 
I have considered the appeal of Thomas J. Géorge from the decision 


of your office of September 12, 1894, dismissing his contest against sol: 
 _dier’s homestead entry, No. 5747, made March 14, 1894, by Ephraim J... 
. Stroud, on the SE. $ of section 9, T. 22 N., R. 1 W., Perry land district, . 
| Olighoma Teeitory, : 
It appears from the record that George initiated a Gentes re 
said entry on April 11, 1894, alleging that the said Ephraim J. Stroud 


did not commence his settlement aud improvements and establish his’. 


residence and falfill all the requirements of the homestead law within - 

six months from the date of his declaratory statement, No..45, that the 
Said entryman, Ephraim J; Strond, went upon said land for the purpose ™ 

of speculation and has repeatedly tried to sell the saine; that he did not. 
take said land for a home for himself; and that said entry was not — 
nade honestly and in ent faith for the purpose of actual settlement 

") and cultivation. 3 
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Notice was issued snd) served by publication of a earns to be had | 
at the local office on Juné 19, 1894; the parties appeared, and thedefend- 
ant filed a motion to ia the contest on the ground that the charges _ 
in the complaint were too vague anc indefinite to constitute a cause of: 
action. This motion was sustained, and the plaintiff appealed. Your 
office affirmed the judgment ot the register and receiver, and dismissed 
the contest. 

- In this decision I cannot concur. 


Section 2304, Revised Statutes, provides that a soldier homestead _ 


settler “ shall : allowed six abit after locating bis homestead and 
filing his declaratory statement, within which to make his entry and | 
commence his settlement and improvement;” and section 2309, after 
— 3providing. for the initiation of the claim by filing a declaratory state- . 
iment, proceeds to declare, “but such claimant, in person, shall within | 


ithe time prescribed make his actual entry, commence settlement and 


improvements on the same, and thereafter fulfill all the requir ements 
of law.” In the case of a soldier homesteader the law requires settle: — 
ment, improvement and entry as conditions precedent, without which DO | 
| rig ht to the land 1s acquired. | : 


se ‘Ther eafter,” says the statute, J ‘the soldier must fulfill all the req wir “ements of the - 


; daw ”—the conditions subsequent—as in other cases ; therefore—i. e., prior to acquir- ie - ee 
ing aright to the tract—he must settle and improve as well as euter. A failure i LBS 25, 
either requirement, therefore, vitiates the entry as entirely as does the want of any. - 


| other qualification or essential act. Charles Hotaling (3 L.D., 17). 


. Clearly. the charge Ln this affidavit is. a sufficient. allegation that : 
Stroud had not performed the conditions precedent of settlement and . — 
improvement without which no right to the land was acquired. Jf-he 
has cured. the delinquency, it is for. him to show it in n defence. (Smith | 
@. Johnson, 9 LL, D., 205.) “3 7 7 | 


The charge that Stroud went upon said land for the purpose. of speculation, and . 
has repeatedly tried to sell the same; that he did not take said land for a home for 
himself; that said entry was not honestly and not i in good taith made ‘e the pur- 
- ‘pose of actual settlement and cultivation, ; 


is, I think, a sufficient allegation that Str oud made his entry i in baal 
faith, and for the purpose of speculation, and not for the purpose of 
actual settlement and cultivation.. Sims v. Busse (4 L. D., 369); Gil- 
bert E Read (5 L. D., 313). me ad ate: ae 

Stroud has filed a motion to dismiss George’s appeal because “the 
one specification of error assigned, viz, ‘It (the Honorable Commission-: | 
ev’ sdecision) is COnurEEY to law’, is too MAENO) indefinite, and not suffi- 
cient.” ; 

He is mistaken. The specification of errors sets for th tiie respects in | 
~svhich George deems your office decision to be wrong. The motion is” 
| denied. There is also a motion to strike ae the ae the CX v parte aff. 
: davits attached by George to his appeal. - : 


nese eat DOne affidavits were. improperly £ filed with the appeal, and a 
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‘you are Sdiectes to return them to the local officers to be delivered to 


2 George or his attorney. -This motion is grantéd. — : : 
' The. decision appealed from is: reversed, and - your office will diréet 


| ‘that une. cones of poms G.. oo be allowed; 
a “LOWNSILE ENT CRY-FINAL PROOF-SUBSTITUTED \ WILNESS._ 


TOWNSITE OF O’KuENE. 


L 


 eannot be accepted without further adver tisement, unless two of the advertised 
WwW itnesses testify. 


ae o Secretar y ‘Smith to the Commissioner of the General Land Office, February ew 
ae I. Ho.) oo _ wd, 1596. oe eG ae oe (FW. C.) 


2 On April i]-4, 1895, your office rendered a aces in this case, by which | 

you. required Ae probate. judge of Blaine county,. Oklahoma Territor y3 

. ‘to submit the testimony of two of the advertised witnesses who will — 
‘testify that they are disinterested, or to make new proof after due 


adver tisement. 
The pr obate judge nena to the Depar ineut, _ | 
The record shows that on July 1, 1893, Leander Martin, probate ai ge 
of Blaine county, Oklahoma Ter ritory, made application efor the local 


i : officers at King ofisher, Oklahoma Ter ritory, to enter the NW. 4 NW. q, 7 
Sec. 19, T. 19 N., R. 10 W., I. M., and the NE. 4 NE. 4, Sec. 24, "T, 19 N., 
~ RU W., Ie M., Rider Seetio 2387 and 2388 of the Revised Statutes : 


of the United States, section 22 of the act of Congress of May 2,.1890 
(26 Stat., 81), aa section 17 of the act of Congress of March 3, 1891 


(26 Stat., 1026), a a townsite as the use and benefit of the ceenpants e 


thereof. 


On August 10, 1893, after due advertisement: and. poeug: of notice - | 


“of his intention so to do, said probate judge appeared before the local 


officers with his witnesses and submitted his final proof. — : 
On October 19, 1893, the receiver issued his recei ipt for $115. 02, aid : 


by said probate ada for said land at. $1.50 per acre. On the same 


day the register issued his final certifi cate, No. ou 4, for said land to said - 


probate judge. 7 
By your letter of September 26, 1804, tiie final nee was returned to 
the local officers with direction to require said. probate judge to furnish 


the proper proof in support of his own testimony, without advertise- 
‘ment, which proof should consist of the testimony of the witnesses to 
. ‘the final proof submitted, or of other advertised witnesses. On March — 
18, 1895; the local officers transmitted the testimony of August Brock- - 


man, one of the advertised witnesses, and of: Patrick S. Nagle,.a sub- 


ae - stituted witness. Neither’ of said witnesses testified that he is not | 
interested in the land involved... Nagle testified that. two of the-adver-. . 


tised witnesses have left O'Keene, and are somewhere i in the “Cherokee 


ae In the” subnilesion of final bowasite: proof the testimony ‘of a sanstitated: witness. 


Pat 
ih 
\ f 


i 
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“Outlet, and that one of” the advertised witnesses’ refused to. appear. 
and give his testimony in the case, and that the testimony of the two. 
witnesses alleged to be in the “Cherokee Outlet” can not-be readily 


obtained without great expense and delay. Your office held that the 


proof of the substituted witness could not be accepted, nor could the, | 

testimony of the witness Brockman be apeepies as he did not ue 

that he is disinterested. | | 
Departmental circular eer J uly 17, 1889 9. L. D., 123), eee 


ing rules to be observed in passing upon final proofs, where the Same — 


are required by the general land daws or eoeD avon os this Depart: 
ment, provides (paragraph 4): 

When a. witness not named in the advertisement is substitnted ve al . advertised 
witness, unless two of the advertised witnesses testify, require new advertisement 
‘of the names of the witnesses ‘who do testify at such time and place as you may 


direct; and if no protest or objection is then filed, the proof theretotore submitted, © 
if satisfactory in all other respects, may be accepted. 


It is plain under this regulation that the proof of 3 a supsttaied Wit= 
ness can not be accepted unless two of the advertised witnesses testify, 
without further advertisement, and this rule seems to apply to townsite |. 
proof as well as proof tendered under other laws or regulations. _ 
_ Your office decision requiring the submission of proof by advertised _ 
“witnesses or uew publication before AeeepLne that ot a substituted - 
witness, is affirmed. . 7 
_ The witnesses should also be questioned as ‘6 whether they are in. 
any wise interested in the entry proposed to be made, and if so. the 
nature. of their. interest should be disclosed. 





2 .. "CONTEST —COSTS-RESIDENCE—TERRITORIAL STATUTE. 
, THOMPSON % SMITH. | 


uaaee a contest against a homestead entr y in which the contestant Sasertsl no ri ight to 
‘the land, but charges non-compliance with law, and offers to pay the costs of the 
proceedings, the costs should be assessed under rule 5d of practice, and on the 
-- yefusal of the contestant -to pay the same the contest.may properly be dismissed. 
In determining whether the residence maintained by a homesteacer, who holds the 
office of postmaster, is in compliance with law, the Department will not hold. 
that a tract of land, sufficiently near the post-office to allow the postmaster to 
reside thereon and attend to his official duties, is not wi ithin the deliv ery. of said 
office as contemplated by the statute. 
~The desi gnation by the entryman, under a territorial tiie of lands claimed as & | 
“homestead,” other and ‘different from those embraced in his entry,.does not — 


raise any presumption of abandonment that requires explanation on the part a 


_the entryman, where said territorial law eta au person to designate 1 Jand- on: 
“which he does not reside as a “homestead.” 


Acting g Secretary Re ynolds to the Commissioner oe the Gener ab Land Office, = 


February 2, 1896.. oe < | on MeP. oe 


Sidney J. Thompson has appealed from your décisten: etd of J uly © 
al, 1894, dismissing his contest era H. E. No. os made Ja 
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23, 1893, for the S. W.! of Sec. 35, T, 68. R, 6 KB. , Tueson ) Arizona, land , 
district. 4. Maas 

~The contest affidavit Was filed. ‘by Thompson, on December. 18, 1393; ee 
aiid personal service was obtained J analy 2 » 1894, and (material parts © 
quoted) is as follows: , om 

Sidney J. Thompson on his oath says, that William C. Smith never made aresidence | 
on said tract, and has wholly abandoned said tract, and changed his residence there- 
from for more than six months siuce making said entry and next prior to the date 
herein and this the said contestant is ready to prove at such time and place as may. 
be named by the register and receiver for a hearing in said case; that he therefore 
asks to be allowed to prove said allegations and that said homestead entry No. 1905,. 
may be declared canceled and forfeited to the United States—he the said contestant 
paying the expenses of such hearing. . 

Both parties litigant appeared with their attorneys at the trial. After 
several witnesses had been. called and examined by the plaintiff, the 
defendant William C. Smith, was adduced as a witness in plaintiff's 
behalf. He was subjected to a long and searching examination by the 
| contestant, and was freely cr OSs- examined by his own counsel. te 
_ After the conclusion of plaintiff’s case, Smith the defendant took the 
stand in his own behalf, and after answering a few preliminary ques- 
tions, a deposit for costs was demanded of the contestant by the local 
officers. To this demand the contestant objected stating that he has. 
paid, or is willing to pay for any testimony taken in ‘his behalf; that 
he believes he has proven the charges laid in his contest affidavit, for 

which he applied for a hearing; that he believes that the register and : 
receiver are in error in demandin g of him a deposit to pay for the-tes- 
timony of the coutestee, under rule of practice 54, indsmuch as he, the 
contestant, has not claimed preference Heak of entry under the act of 
: May 14,1880. 2°. fe | 
The defendant asked that at his own expense, he be allowed to exam: 

ine certain witnesses in order that. their testimony might be incorpo- 
_ rated in the record, so that in case the action of the local officers, im | 
reference to the taxation of costs, should be reversed on appeal, said 
testimony might be considered in his behalf, thus obviating the neces- 
‘sity of anew trial. The defendant reserved the right to move tor @ 
dismissal of the case, at any time he saw proper. | : 

The defendant testified i in his own behalf; and after he had been Gross- 
examined at some length by the plaintiff, he refused to pay for further 
testimony and moved that the. case be dismissed for the reason that 
the contestant refused to pay the costs of Fednours the testimony to 
writing. 

The local officers ruled that, inasmuel as the contestant had proposed 
to pay the costs of the hearing, in his contest affidavit, that the con:. 
‘test would be dismissed unless hin a given time a sufficient deposit 
‘for costs was. made by the plaintiff. The contestant refused to make » 
the required deposit and the case was dismissed. eet ae 
| Your on on. the appeal. - the plaintiff, sustained the action of the 
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local office | in dismissing the contest, and on the merits of the case held, 
that the testimony would not warrant the cancellation of the. .defend- .* 
— entry in the interest of the government. ge oan | 
: he contest of Thompson was properly dismissed by the local off cers, 
on his refusal to pay for reduciug the defendaut’s testimony to writing. 
Thompson. asserted no present right to the land, his contest being 


- based on the charge that the defendant had not complied with the home- 


stead law. He asked for a hearing in order that he might establish 
these charg es, aud proposed to pay the expenses of the hearing. The 


costs were qaseased’ by the local officers under rule 54, of the Rules’ of. 


_ Practice, and the contestant when he had rested his case was asked to_ 
Inake a deposit, to cover the expense of. trauscribing: the defendants 
testimony. He refused the request of the local officers, maintaining 
_ that inasmuch as he had not claimed a preference right of entry, under 
the act of May.14, 1880, the cost of transcribing the testimony for the © 

defense should be bore by the entryman. He was then notified by 
the local officers that unless a deposit to cover the further cost of the. 

hearing was made by him within a given time, his contest would be — 
| dismissed, and the contest was dismissed. upon his refusal to make. the 
deposit. . . 


The costs were errr assessed aie: rile of. BSyicties Bd, the. con- 


_ pte: having asserted uo right to the land, and, when the sonteseant - 
refused to pay the expenses of the trial, he was properly eliminated 


| | from the case by a dismissal of his contest. 


‘It is urged by the appellant that William C. Smith, the. anbeyinan 
while on the stand as a witness for the plaintiff, iicumibered the record | 
with immaterial, irrelevant, and irresponsive testimony for tr auscribing 
which the appellant was unjustly compelled to pay, and that 
if Smith the contestee had ‘answered the questions of the contestant responsively 
the deposit. of the contestant for. transcribing the testimony would it is believed 
| have been sufficient for taking all the testimony in the case. 

There is too much left to- speculation i in this contention. ‘Tt is mani: 
“Fest that this Department cannot say that the money deposited by the | 
contestant, was sufficient to pay all the costs of the heari ing, Since the 
entire deposit was exhausted by the contestant in the examination of | 
his witnesses, even though it be admitted that. the. contestant was 
—-wron gfully compelled to pay for some testimony, as it is impossible to 
say that the money expended in reducing such testimony to writing | 


_ avould have been sufficient to pay all the: legitimate expenses of te ans: 
scribing the defendant’s testimony. | ; 


Furthermore the appellant does uot specify the testimony ‘that he 


.vegards as immaterial and irresponsive, and this’ Department, inthe 


absence of such specification, will not attempt. to determine, whether 


_or not there. is incorporated in the record irrelevant. testimony for 


pee which the appellant Was unjustly required topay. | 
It was shown ona at the time Smith made nUy of the vind: he held 
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the position. of postmaster. at Casa Grande, Arizona, and that he occu- 
piéd that position at the date of hearing before the local officers, 

The appellant strenuously contends that you erred in finding that — 
the land in Coe is within ane ey of the Casa eee 
postoffice. 

The towns of Arizola sna Casa Grande, are situated : some three miles 
apart and there is a postoffice at each of these places. The ane in 
controversy lies decidedly nearer Arizola than Casa Grande., It 
appears, however, that a number of parties who reside nearer Arizola , 
_ than Casa Grande, receive their mail at the last named place, and that — 
- the distance from Casa:Grande to Smith’s homestead is less than four | 

miles. Furthermore it is not denied, that from the latter part of Decem- — 


ber, 1893, to the date of hearing before the local officers, in February, 


1894, the Sate yian resided on his homestead and attended to his duties 
as postmaster. Ido uot think that the land department is warranted a 
‘in holding that a tract of land situated sufficiently near the postoffice | — 
- to allow the postmaster to reside thereon, and attend to his duties as 
postmaster, is without. the Pelnvery, of me office within a meaning: of — 
the statute. - 
It also appears that on October 27, 1893, William O. Smith filed in 

the office of the Recorder, in and for Pinal County, Arizona a“Decla- 
ration of Homestead”, wherein it is represented by the said Smith that _ 
he is the head of a family and that he claims certain described parcels - 
of land as his homestead. This declaration it seems was filed in pur- 

- Suance of sections 2071-2085, of the Revised Statutes of the Territory 
of Arizona, which provides, that any person who is the head of a family . 
may hold as a homestead exempt from execution and forced sale teal. 


_-. estate to be selected by him, not to exceed in value the sum of four 


thousand dollars, and that any one desiring to avail himself of the’said — 
provision shall make outin writing his claim and file the same with the ; 
recorder of the county in which the land so designated is situated. — 
. ‘The appellant subinits that the execution of this homestead declaration - 
_ under the laws of the Territory of Arizona, wherein other and different | 
land from that embraced in the homestead ante of Smith is designated, © 
is-an abandonment of the homestead entry, and he insists that at least 
such a presumption of abandonment of the homestead entry is cast by 
the filing of said homestead declaration that the entryman should be 
‘compelled to show at his own expen se that he h ad not in fact < acs 
‘his homestead entry. | 
I do not think that because. the entryman, who it appears was snfor: 
‘tunate in business affairs, availed. himself. of an exemption authorized © 
by the law of Arizona, forfeited his tight to acquire title to the land 
that he entered as a homestead under the laws of the United States. — 
It is true that the specified land was ‘elaimed as a homestead” by 
Smith but it is asserted by the entryman in his brief, filed before your 
office, that under the law of Arizona, aperson may designate landasa 


~ 
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| homestead on which he does not reside and this prope seems sto she 
supported by. section 2085 of. the Revised Statutes of Arizona, which -- 
provides that “land other than that upon which the claimant resides. 


may be held as a. homestead. ia 7 
If then the laws of Arizona, under which this homestead declaration 7 


Was filed does not require the claimant under such declaration to reside — 


on the lands enumerated therein, it is difficult: to perceive how any pre: | 
‘sumption would be east, by the execution thereof, which would require _ 

_ the entryman in this case to enter into any explananon as to his. place : 
of residence. The point is not well ees 
— Yon find: 7 . 
That defendant has improvements on the land wv orth about $500 consisting of clear- 4 

) ing, house, well, and barn; that defendant lived in the house abous ten days in the 
- latter part of June, 1893, when on account of sickness he sent his wife and child to. 
(California; + * + that from July to December 27, 1893, the: defendant was absent 
nearly all the time; * --- that on Necember 27, 1893, he returned to the land 
- with his family and was residing th ereon, when fates of contest was served Janu- 


ary 2 1894, and it is not shown that such return 9 was induced by knowledge of 
contest. : 


Your finding o of facts i is sunteinea by the record; and mai conclusion : 


that plaintiff has failed to make such a showing as would justify the ~ | 


aoe Hen in canceling Sa a is Ee 


MINING CLAIM—EXPENDITURE—CERTIFICATE Or SURVEYOR GENERAL, . 


| WHITE CLoup CorPEr MINING Company. 


: The work done on different portions of a road constructed for the necclopnens 6 of oo 
several mining: claims,. can not be apportioned. as .an “expenditure upon the dif- 


- ferent claims, and applied to a claim.ov which no portion of such road is located. __ 
An applicant for mineral patent must at the time of application, or within the petiod. - 
_. of publication, file a certificate of the surveyor general showing an expenditure 
‘of five hundred. dollars on the claim, and, if the certificate, so filed, dees not | 
' show such expenditure, additional time to make further improvements can ‘not 
be granted, but the entry. allowed on sich pr oof must be canceled. — 


| Acting g Secre etary y Reynolds to the Dennenone: of the General ane Office 
. : February 25, 1896. ae (J. A.) > 


tT have eonsidered the appeal of the White Cloud Gitar Mining 


7 Company from the decision of your office of August 29, 1894, holding — 


for cancellation its mineral entry No. 460, made December 30, "1893, for _ 
the Copper Ingot. Ge enim, 208 nO: 46, ‘Carson oo land district, 

| a evada, - 

Your office on May 1 1, 1894, advised the local officers as follower 


The report of the surv eyor-g general shows mining g improvements upon, the Copper oe eo 


| Ingot claim to the value of. $300.00. ; 
Five hundred and twenty-five feet of & ‘road one anita’ in 1 length, 110 part of ate : 
is upon the claim-is also reported as_ having heen built for the benefit of the claim — 
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and is valuéd..at $700. 00. A road is not tiebesannily a mining tapeerencat ‘The 
* eonstruction.of a portion of a read not upon the claim cannot be pecentieg’ as & - 
compliance with the law relative to expenditure upon mining claims. 7 
You will allow claimant: sixty days within which to show cause why said entry a 


| z should not be held for cancellation, 


| The claimant requested that time be ersited ethan aries to expend 
‘two hundred dollars more in improvements on the claim, and that.such. 
: improvements be considered as having been made. at the proper time. 
Your office, in the decision appealed from, held that an applicant for 
a a» patent a section 232 5, Revised Statutes, must, at the time of 
| application, or within the period of publication, file a certificate of the — 
- gurveyor-general showing: an expenditure of five hundred dollars in 


- improvements on the claim. -The request to be allowed to make addi 


tional improvements was: therefore oe and the entry was: po for ' 
| cancellation, | 

The appellant contends: 1st. That this case is similar to that of the: 
| Emily Lode (6 L, D., 220), and that meee should issue on the vay: 

* ments shown. | 7 

2. That, on the holding that the improvements ‘are insufficient, he 
should have been granted time to make additional impr ovements. 

In the case of the Emily Lode a trail and road were built to carry _ 
ore from the mine to the company’s smelter. No part of the trail or - 
road .was included in the improvements credited to any of the other 
claims of the conipany. It was held that the trail and road may be 
. considered as a part of the five hnndred dollars’ worth of: improvements 

. Fequired to be on the claim, although only a small part ot the trail was 

within. the surface boundary thereof. | | 
~~ In the case at-bar five hundred and twenty feet of a road a mile iong 

are sought to be credited as an improvement to the claim, Other five 
hundred and twenty feet of the same-road are certified to as the 
improvements to be applied to another claim. 
_. The work done on different portions of the company’s road cannot i in 
_ this manner be credited to its different claims. Your office- correctly 
| held that the claimant i is not entitled to a patent on. the e improvements 

‘shown. eee 
December 4, 1995 3, this eputneat rendered. decision herein, holding » 
‘that the ae should. have been: suspended and the: entryman. allowed: 
within a reasonable time, fixed by: your office, to make two hundred. 
dollars’ worth of additional improvements and to submit proof thereof: 
without republication. My attention having been called to the fact: 
that it isthe uniform ‘practice to cancel entries in all cases in which the- 

necessary improvements have not been made within the: required time, 
the said decision is hereby: recalled and revoked. | The. claimant's 
| request that: further time be granted to make improvements was prop- 
erly denied:and the entry- held tor cancellation, - The decision appealed. 
- from-is, therefore, affirmed. awh 
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| RAILROAD GRANT T—EXCEPEFED LANDS—PRE-EMP'LION FILING. 
OREGON AND CALIFORNIA R. R. Co. 2. ETDSON. 


| ‘Under the erie of fa atant: of July 25, 1866, siereid lands “pre. empted” a 
excepted therefrom; a tract covered by a valid subsisting pre-emption. filing at 
date of definite location is taken out of the operation of said grant. . 


Acting g Seer etary heed ynolds to the Commissioner of the General Land Office, 
: Febr mary 29, 1896. oy (Ee B.) 


The Gee and California Railroad Company appeals from the deci- 
. sion of December 4, 1894, by your office wherein it was held that the 
—W. 4SE. 4 and BE. 4 SW. 4, Sec. 25, 1. 38'S. B., 4 W., Oregon, was. 
excepted from the grant of public lands to the company ‘by the act of. 
July 25, 1866 (14 Stat., 239), on the ground that at the date of definite 
location of its road the track in ae was covered by: a pre-einption 
declaratory statement. : 
Several grounds of error are set out in the appeal but it is only nec- 
essary to consider the first of them, viz: That the said declaratory | 
statement did not bring-the land within any of the er conaons found i in 
the said grant. ~ 
The record shows that one John. Shoemaker filed his’ aecianaory 
statement for said tract April 23, 1883, alleging settlement March 20, _ 
1883, that sald company filed its. map of definite location, as to the Tama | 


7 ey question, July 3, 1883, and that one Thomas J. Bidsou entered the | 


said tract as a nomestead August 10, 1893. The second section of the — 
- said act grants the alternate odd numbered sections of public land, not 


‘mineral, within ten miles on each side of its railroad line, to said com- — 


pany, reserving, among others, lands “found to have been pre-empted”, 


and directs that upon the filing in the office of the Secretary of the 


Interior, by said company, its map of definite location, the Secretar y : 
of the Interior shall withdraw from sale the lands thus granted. 
| It is well settled that the right ofa railroad company to public lands | 

under such grant attaches when the line of its road is definitely located ; 


also that the status of the land at date of such location determines | 
whether it is subject to the grant (Carrahar v. Iowa Falls and Sioux _ 


City R. BR. Co., 2 L..D., 483; Showell v. Central Pacific R. RB. Co., 10 Id., 


167, and anaes Pacific Railway 4 Dunmeyer, 113 U.S., 629), ‘Shea: a 


maker’s declaratory statement covered the said tract. and was a valid 
and subsisting pre-emption filing thereon at the date.of said definite 
location July 3. 1883. Was it.a pre-emption of the tract? . If it was, the 
7 company’s right did not attach thereto, and it is immaterial that Shoe- 
maker did not continue thereafter to hold such right and take the other _ 
necessary steps to acquire complete title to the land. Unless the com- 
-pany’s right was superior to that of Shoemaker at the date last men- 
tioned it never had any right to the land under its grant and it cannot. 
be pear’ to complain against Eidson’s subsequent enuty: . 
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a pre-emption as apulied to a fact of publie land is a preferred right. | 
io purchase the same, and is initiated by settlement and filing a declar-: 
atory statement (Frisbie v. Whitney, 9th Wall, 187; and Sinith v. 7 

‘Brearly, 9 L. D., 175). In common parlance one said to have “ pre- 

‘ empted” a tract of public lands when he has lawfully initiated a claim 7 
thereto in the manner above indicated. . The word just quoted as found 
in the grant to said company is to. be regarded as having been used in» 


this sense and not in the narrow and restricted sense contended for by 


the company as applying only to land which had.been regularly entered. 
and paid for. No reservation of such land would have been necessary: 
in the grant since the pre-emptor who had thus entered the land and. 

paid the purchase money therefor would have acquired .a vested. right | 
_ thereto of which an act of Congress could not divest him. The land. 
would no longer have been the property of the government nor subject 
to appropriation under the grant (Frisbie v. Whitney, supra). In the 
ease of this same company v. Barrett, decided March 13, 1891 (12 L.. 
D., 232), it was held that,land covered by a prima facie valid pre-emption 
filing at the date the company filed its map of definite location was pre- 
— empted land, and as such excepted from its gr ant under the act aforesaid. 
In seca dane with the views therein and herein 1 expressed: I affirm. 
the decision of your office i in this case. | : 


; : \ 
RAILROAD He DS aC TION 5, ACT OF SEPTEMBER 29, 1890. 
. ‘Roper E. ‘SALTMARSHE. 


The right of purchase granted by section 3, act of September 29, 1890, to persons who 
. settled with the intent to purchase from the i ae is a personal right, and 
not. transferable. 


| Secretar "Yy Smith to the Commissioner of the General Land Office, March . 
| 6, 1896. wt oe oF (E,W. ©.) | 


oi havé consider ed the ee of Robert B. Saitmazene seit your office _ 
decision of October 8, 1894, holding for cancellation his cash entry made 
ander the provisions of Sec. 3, of the act of September 29, 1890 (26 Stat., 
496), covering the NE. 4 and the SE. 4 Sec. 17, Tt. 258., R. 14 E., The 
Dalles land district, Oregon. 
This land is a portion of that ene by the act of 5 aly 2 2y 1864 a3 | 


Stat., 365), to aid in the construction of the Northern Pacific railroad. 


It is opposite the portion of said road which was not constructed, and 
was therefore included in the forfeiture declared by the first section of 
the act of Congress, approved September 29, 1890, supra. | 

By the third section of said act, a right « of purchase to the extent of ie 
320 acres is granted: first, to those persons in possession of any of the | 
lands forfeited under ao written contract with, or license. from the 
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state or corporation to which the grant was made, or its assignees, © exe-. 


: cuted prior to January 1, 1888; and second, 


where persons may have settled said lands with bona fide intention to secure title | 
thereto by purchase from the state or corporation, when earned by pe ae wh | 
= the conditions, or requir ements, of the granting act. | | r 


The present claimant had not settled. upon said iad prior to Hie dec- 
aration of forfeiture, but claims to have purchased from a prior settler. 
~The question at issue is whether not: only a settler upon railroad 
lands at the date of such forfeiture act, but the assignee of such settler, 
is entitled to purchase under the provisions of the third section of the: 
act of forfeiture above quoted. | | _ Ae _ 
.° After a careful consideration of the matter Tam of ene opinion that 
the privilege granted to those persons who had. settled with bona fide 
intent to purchase from: the company, was a personal. right and could 


not be transferred. While a subsequent settler night, under the gen- 


eral settlement laws, make entry of the land, yet the special right of 
purchase eranted. settlers by the third section of the act of forfeiture is _ 


not transferable. The two classes recognized and erauted the right of 


pur chase by the. act of' forfeiture are widely differeut; those in posses- 


gion under a deed, written contract with, or license from the company 


had a claim shoal the grant which they might tr ansfer; while those | 
who had merely settled upon the land without a deed, contract with, 
or license from the company had no such claim or right, either a 
against the company or the United States, as was transferable, and in 
- recognizing the latter class and ‘granting the right of purchase, the 


privilege granted was, as before stated, a mere personal right and 


could not be transferred to another by sale, after the passage of the act 
of forfeiture, « of improvements made upon the land. Ss 

- | therefore sustain your office decision and dir ect thik the cae entry 
be canceled, but that the. entryman be advised of his right and per- 


7 mitted to complete entry under the settlement laws, to the exteut of i a. | 


quarter ney if he ‘is other wise e qualified and SO p LOSING, 


| STRONG * » PErvisoun ‘ET AL. a 


Motion for vehearing dehied by Secretary Sinith, ‘March a: 1896, Bee 
s pepe decision of ne 20, 1895, 21 i. D; i. | 
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RAILROAD GRANT_INDEMNITY SELECTION-SETTLEMENT RIGHTS. — 
 Hastines AND Dakota Ry. Co. v. CHRISTENSON BT AL. 


_ Lands occupied and cultivated by qualified settlers, entitled to make entry thereof, 
. are not subject to indemnity selection, and the recognition of sae right of 
entry, mone irregular, ney be permitted to stand. 


. Seoretury y Smith to the Commissioner of the General Land Office, March — i” 
BOE OT0. , so? oO (J. AL) 


August 6, 1892, Ole FE, Bronniche ees henetisaa application 
for the 8. 4 NE. 4 and Jens Christenson presented application to make © 
additional homestead entry under the act of March 2, 1889 (25 Stat., 
854), for the N. 4 NE. 4 of section 21, T. 120 N,, ‘R. 40 W., ‘Marshall, 
Minnesota, land district. 

With their applications Brownie and Christenson preneuted affida- 


- vits setting forth that they settled on the land in 1873 and 1874, 


' respectively, and have coutinuously oceupied and cultivated the same. 
Both applications were rejected by the local officers August 8, 1892, 
for conflict with the Hastings and Dakota nay Company’s salention . 
of October 29, 1891. : 7 
' The land is wath the twenty mile limits common to the grants of 
the Hastings and Dakota, and St. Paul, Minneapolis, and Manitoba 
| Railroad Companies, the withdrawals for which were ordered in 1868 
and 1869, and continued in force until May 22 , 1891, when they were 
- revoked (12 L. D., 541). 

On October 16, 1883, the St. Paul, Minneapolis and Manitoba Rail- 
road Company selected: the land, but ‘its selection was canceled October 
23, 1891, (13 L. D., 440), and the Tana was held subject to entry by the | 

| first legal applicant, or to ee by the company first presenting 
- application therefor. 
October 29, 1891, the Hastings and Dakota Railway Company 
selected the land. ‘Because of this selection the homestead applica- 
- tions of Bronniche and Christenson were rejected by the local officers. 

On appeals filed by the applicants your office, on October 24, 1894, 
held that they acquired. no right as against the railroad company by 
making settlement on the land while it was in a state reservation under 
the withdrawals of 1868 and 1869, but that immediately upon the revo- | 
cation of the withdrawals, on May 22, 1891, and until selection by the 
_ Hastings and Dakota Railway Company, on October 29, 1891, the land — 
was subject to the claim of the first qualified settler or applicant; and 
that, as Bronniche and Christenson were such applicants on August. 6, 
«1891, ” they are entitled to the preference right of entry. The selec- 
tions of the Hastings and Dakota Railway Company, made October 29, 
1891, of said tracts were therefore held for cancellation. 
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February 11, 1895, your office transmitted the pomp appeal from 7 
~ gaid decision. | 


By letter of August 20, 1895, your office transmitted additional papers 
in the case, reporting that the same were not on file when the case was 
decided on October 24,1894. These papers show that on March 28, 
. 1894, Bronniche and Ghieietenson again presented applications to me s 
entries for the tracts originally applied for by them, alleging settlement _— 


i: and occupancy since 1873 and 1874, respectively. The Hastings and 


Dakota Railway Company filed pr otests executed April 11, 1894, (date 
of filing not shown) against the allowance of entries by the ce 
. January 29, 1895, Bronniche was allowed to make homestead entry, 
and on Pebeaary 14, 1895, Christenson was allowed to make additional 
homestead entry. 7 
The company’s appeal, transmitted by your office February its 1895, 
assigns error in substance. __ | 
- 1. In passing upon the. case in the absence of notice to me company 
of said homestead applications. : 
_ 2. In not holding that it was necessary for the applicants to reside 
on the land on October 29, 1891, the date.of the company’s selection. | 
_. It does not appear from the peaord whether the company was notified 
of the applications presented by Bronniche and Christenson August.6, 
1892, and March 28,1894. However, by filing protests, executed April © 
11, 1894, against fie allowance of entries by Bronniche and Christen- 
son, it waived notice of the applications. 
_ It was not necessary for Bronniche and Christenson to reside on the , 
land at the date of the company’s selection. ‘That they were in posses- 
sion of and cultivating the land October 29, 1891, it is not denied by. 


the company. . They were therefore entitled to the right of entry, and — 


~ their entries, although irregularly allowed January 29, 1895, and Feb- 


 -ruary 14, 1895, respectively, will be permitted. to stand: 


The decision: of your office holding for cancellation the company's 
| selections of the tracts in controversy is affirmed. | : 


| PRE-EMPTION-SETTLEMENT RIGHTS—UNSURVEYED LAND. 
BENNETT v. NUCKOLLS. 


As between two setilers on the same tract prior to survey, one of whom is qualified, 
and the other disqualified by reason of minority, the existing adverse right of 
the former precludes the claim of the latter on attaining his majority, as eae 

the right of said qualified settler. 
The administrator of a deceased settler, who dies prior to the survey of the land : 
settled upon, is authorized, after survey, to file a pre-emption docniiony mee 
ment for such Jand and per foot title thereto. . 


: Secretary yi Smith to the Commissioner of the. Geuea Land Office, Mar ch. 
6, 1896. (WL. M. W.) 


I have considered the case of Joseph F. Bennett, sdininisteator. of 4 


- the estate of George W. Sagers, deceased, against George H. Nuckolls, 
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ie involemg the NE. £ of the SE. 4 of Sec. 20, and the NW. $ of the SW, _ 


4 of Sec. 21, T.7 S., R. 92 W., 6th P. M., Glenwood Springs land ais 


2, trict, Goloradé: | 


On May 8, 1889, the appr oved township plat of the survey of oe : | 


- ship 7S., range 92 W., 6th P. M., was filed in the local land office, and . 


on that day the pre- emiption dedlaratory. statements of the parties © 
hereto were presented for filing, and on June 20, 1889, were filed. . 


: Nuckoll’s statement covered the W. 4 of the SW. 4 of Sec. 21, and the 7 


H. 4 of the SE. 4 of Sec. 20, in said township, al alleged settlement 
on January 14, 1889. 

Bennett, as re of the estate of George W.Sagers, filed his 
declaratory statement on behalf ‘of the estate of ees covering the 
NW. 4 of the SW. 4 of Sec. 21, the NE. 4 4 of the SH. 4 and the S. 4 of . 


the NI E. 4 of Sec. 20 of said township, alleging souulemeue Neptember Tye 


1884, 
.Nuckolls gave notice that he ainda tne final pier on Sepisnber | 
30, 1889, and on that day Bennett filed an affidavit of contest, alleging, 
among other things, priority of settlement on the land in dispute by * 
| Sagers; failure to improve or.cultivate the same ;. that Nuckolls | 
is not competent or qualified, and should not be permitted to: enter said land or.any © 
portion thereof, and especially aa against this contestant, said Geo. W. Sagers being 


the prior appropriator, occupant and claimant of the north ou acres of the land which .. 
contestee seeks now to enter. 


A. hearing was. ordered by the loca] officers, at which the parties 
appeared, and on motion of Nuckolls the contest was dismissed. Ben- - 
nett appealed to your office, which, on:the 27th day of May, 1892, . 
reversed the order dismissing the case, and remanded it for hear- + 
ing. The hearing was had, and the local officers recommended that . 
_. Nuckolls’ final proof be accepted and the:contest dismissed. 


_ Bennett: appealed, and on December 4, 1893, your office rever sed the - 


judgment of the local officers and aivarded the land involved to. 


- Bennett. 


_ Nuckolls brings the case here on sipaal from said decision. . 
The evidence shows that in 1884 the father of Nuckolls bought from : 
a former. occupant the possessory right to the land in controversy ; that 
this, with other lands amounting in all to over 1,000 acres, was used as... 
- acattle and horse grazing ranch by the firm of Reef and Nuckolls; that. 
both of the Nuckollses were members of the firm of Reef and Nuckolls;_ 
that at the time of this purchase, and up to January 14, 1889, the 
defendant was a minor: and was not the head of a family. ‘The Arn of 
Reef and Nuckolls. inclosed with a fence and natural obstacles the land » 


involved, together with other lands, aggregating about 1,000 acres, | ; 


There-ws-a log house on the ranch about eighteen by. forty, and this : 
was uséd by the defendant and many of. the employees of the firm of . 
- Reef and Nuckolls. Nuckolls in his final proof claims this house and, 
ether improveménts made by the. firm of Reef and Nuckolls on the land 
involved, as: follows: a ree house eighteen by. oe valued at. eames Bh 
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7 mile of fencing, $200; three corrals, $200: two barns, $100; a cellar, | 
$25; an irrigating ditch, $400; twenty acres’ plowing, $75; about Sev- 
enty-five acres of clearing,’ $100; —eropped to grain and grass from 


seventy-five to one hundred acres. These. improvements were all paid 


for by the firm of Reef and Nuckolls, but the defendant testified that 
he paid said firm for them. by services rendered for that firm. He also 
- testified that he settled and occupied the tract for. his own use and 
benefit; that 1t was just held by his father, by Henry Roach and his 
cousin Ww illiam Nuckolis for the defendant. .It appears that in a dis- 
pute between William Nuckolls and Sagers over the possession of the 
tract involved, on the 7th day of September, 1888, said Nuckolls shot 
and killed Sagers. After this killing William Nuckolls abandoned the 
land. Sagers was at one time-an employee of. Reef and Nuckolls, and - 
while so employed asserted a settlement claim’ to one hundred ané 
sixty acres of land within their inclosure, hereinbefore referred to; and | 


in 1885 or 1886 had a cabin on it which he claimed as his home. | In 
1887, Sagers built a two-room log house on the land in controversy, _ 


and also moved his cabin to said land, and afterwards used it.for a 
stable. Sagers continued to live on and improve the tract until his 
death, and his widow resided on it thereafter and was residing on it at _ 
the date of the hearing. Sagers was qualified to make pre-emption 
entry at the time he settled on the land and at the time of his death: 


The principal specifications of error assigned by appellant relate to . 7 


the holding in your office decision respecting the disqualification of 

Nuckolls as a pre-emptor by reason of his minority, as against Sagers’ 
settlement, It is also claimed that an adverse claim can: not be acquired 
- prior to the filing of the approved township plat, and that the filing 
by Nuckolls of his declar atory statement on the day of the filing of 
said plat gave him an unquestionable prior and superior right to the 


; - land, Inasmuch as he was at that time qualified to enter land under the 


pre- npuen law. 


— Section 2259 of the Revised Sitges prescribes the qualifications of 7 ; - 
_. persons who may. oe under the pre-emption laws, public oe as 


follows: 


Every person, being the head of a family,-or widow, or single person, over the age 
of twenty-one years, and a citizen of the United States, or having filed a declara+ 
tion of intention to become such, as required bythe naturalization laws, who has 
made, or hereafter makes settlement in person’ on public lands subject to pre- 
emption, ete. 


Section 2266 of the Revised Statutes expressly recognizes settlements 


on the unsurveyed public lands made by qualified pre-emptors and pro- | 
tects all such for the period of three months from. the date of the 


receipt at the district land office of the approved plat of the township 
embracing their pre-emption settlement. teak 
_ -'~his case presents the claims of two settlers for the same lead ab ‘ex - 


: same time, each based on actual settlement; one of them. being qual. 
ified to enter the land, and ‘the other disqualified to make such entry. 
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‘In James F. Bright, 6 L. D., 602, the Department held that though _ 
a filing made by a pre-emptor under disability of infancy is invalid, 
such invalidity is cured by the attainment or major ity. prior to the. 
inception of an adverse claim. 

In Florida Railway and Navigation Company v, Williams, 14 L. D., 
288, in construing a relinguishment made in favor of « actual bona fide 
settlers,” it was held that such relinquishment does not extend to one 
who was at. the date of the relinguishment not a qualified settler by 
. reason of being a minor, and not the head of a Eye In the opinion 

Secretary Noble said: _ 8 

No discussion, it seems to me, is necessary - sue that ‘an aetna bona fide set- 
tler” must be one capable of acquiring title from the government—that. is, he must: 
be qualified to make settlement and entry under some one of the land laws. A | 
. minor, not the head of a family, equally with an alien, is disqualified to make set- 
tlement, filing, or entry, or to initiate any rights under the land laws, and the set- 
tlement, occupation, aud improvement of one so disqualified will not except the 


land settled upon from the operation of a grant to a railroad. Central Pacific R. R. 
Co. v. Taylor, 11 L. D., 354; Same vz. Booth, id., 89; Titamore Uv. Southern Pacific 


 RR.Oo., 10'L. D., 463. 


In Bomgardner v. Kittleman, eae D. 72 207, is Pépaceaeit held, 
that the infancy of a pre-emptor at date of filing declaratory statement 
will not defeat the pre-emptive right, if the pre- emptor attains the 
requisite age prior to the intervention of any adverse claim, and good 
faith is otherwise shown. Numerous decisions of the Department to 
the same effect might be cited in cases where the claimants were aliens, 


The rule is uniform and unbroken that in all cases of settlement or 


filing when the claimant is disqualified he can acquire no right by either : 
until after the disqualification is removed; if during the time the dis. 
ability exists a claim, whether by settlement or filing, is initiated by a 
competent claimant to the land claimed by the person disqualified, the 
initiation of such claim defeats the right of the disqualified claimant. - 
In other words, if any adverse claim intervenes as against the settle- 
ment or filing of one disqualified to make entry of public lands, it 
operates to defeat the right of such disqualified person to the land 
involved as against such adverse claim, for the reason that such dis- 
- qualified: person can have no claim to the land until the disqualifica- 
- tion is removed. It follows that Nuckolls’ occupancy and cultivation 
of the land involved during the time of his minority did not invest him - 
. with any right to it under the preemption law as. against the settle- 
ment, residence and improvement of the land by Sagers or his adimin- | 
istrator under said law. , , 
The claim is made that no rights of the. parties could attach to. the 
land i in question under their settlements until the filing of the plat of. 
_the survey in the local land office, and.as Nuckolls had at that time 
attained his majority, the land should be awarded to him as the first 
settler. In support of this contention, the case of Lord v. Perrin, 8. 
 =L.D., 536, is relied on. The facts in that case are very different from 
the facts in the case at bar. In that case the plat was approved in 
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<Dessnbar 1884, and filed in the local office in January, 1885. Perrin. 
was a ree by birth, and on November 3, 1894, declared his inten- 
tion to become a citizen of the United States. Both Perrin and Loré 
had improvements on the tract in controversy; each of the parties 


acquiesced in the possession of the other before and after the plat of e 


the survey was filed in the local office. Lord acquiesced and recognized — 
’ by his acts the right of Perrin, while he was disqualified as well after 
he became qualified to make entry of the land. He even made out 
Perrin’s declaratory statement, and sent it to the local land office after 
the township plat was filed, and received pay from Perrin for so doing: | 
_ The facts in this case are totally different. Sagers did not in any way 
— recognize Nuckolls’ right to any part of the land involved, either betore 
or after he attained his majority. 
“The case of Buxton v. Travers, 130 U. §., 239, cited by Senda 
Noble i in support of his decision in Perrin v. Lord, supra, and relied on 
by. counsel in this case as supporting his contention, utterly fails to sus" 
tain such contention. The questions decided in that case are aptly 
7 covered by the syllabus, as follows: 
No portion of the public domain, unless it be in special cases, dk affecting the 


cee rule, is open to sale until it has been surveyed, and an approved plat of the 
ben anes embracing the land has been returned to the local land office. . 


A settler upon public land, in advance of the public surveys, acquires no estate a pa’ 


the land which he can devise by will, or which, in case of his death intéstate, will. 
pass to his heirs at law, until, within the specitied time after the surv eys and the 
return of the township olat, he files a declaratory statement such as is required when 
the surveys have. preceded settlement, and performs the other acts prescribed by law. 


In this case there is no question as to when the land involved became. 
- open to sale, nor is there any question as to whether the parties acquired 
‘such an estate in this land as could lawfully be devised by will or would 
pass to their heirs at law in case of death intestate of the parties. But 
the question is, whether a person qualified to enter public land under 
the pre-emption law could acquire a right to make such entry by his 
‘settlement, residence, improvement and cultivation on such land as - 
against the settlement, residence, ete., of one we was not wee to 
enter public land under said law. 
The assignments of error in appellant’s appeal seem to raise the ques- 
tion as to whether an administrator of a deceased settler, who dies 
prior to the survey of the land settled on, is authorized to file a pre- 
emption declaratory statement for the land . settled on and make final 
proof in such a claim. : 
Without stopping to inquire whether this question properly arises in 
| the record of this case as it now stands, it is sufficient to say that the 
Department has settled this very question adverse to the contention of. 
| appellant. See Harbin v. Skelley (16 L. D., 161); and the same rule has 
‘been held to apply under the homestead. law. See Patton v. George 
(20 L. D., 533). - 
Your oftive held that the ee settler could acquire a right to 
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enter by reason of settlement, ete., as against a disqualified settles and — - 


“I concur in such nolewie; The decision appealed om 18. acorns 
affirmed. 


HOMESTEAD ENTRY—WIDOW-MARRIAGE. 
~MacMarrin De SPORTSMAN. 


On the submission of homestead final proof by a woman, claiming as the widow of 
a homesteader, the validity of her marriage to the decedent will not bé ques- 


tioned by the Department, at the instance of a protestant, in the. absence of - 


_ proper judicial procesdiige to annul the said marriage. 


Secretary Snrith to the Commissioner of the General Land Ofice, March 6, 7 
1896. a (Ei. B. j | 


The record in this case shows that ee H. Sportsman : as widow 
of Andrew A. Sportsman who died March 11, 1894, made final proof — 
and received final homestead certificate No. 1170, February 8, 1895, for 
the SE. 4 section 28 T.12 N. RB. 2 W. Oklahoma City, Oklahoma, for. 
which the latter made homestead entry No. 273, December 20,1890, 
Several affidavits of contest filed against the entry were duly dismissed 

at the instance of the parties making the same, or by reason of default, | 
prior to the issuing of the said final certificate. One Mary SpoMenan 
had filed a protest against the entry alleging herself to be the legal 
- widow of the entryman by a former marriage, but she subsequently and 
prior to the making of final proof dismissed her protest and filed ‘a 
relinquishment to the United States of all interest in the land. | 

_ An affidavit of contest directed against the right of said Mary Sports- | 
man, only, as alleged widow under said eniry, and alleging failure on — 
her part only to cultivate, improve and reside upon the land as required — 
by law was filed by Daniel F. MacMartin, September 12, 1894. This 
affidavit having ceased to be of any force by reason of the said relin- 
quishment of Mary Sportsman, was dismissed at the instance of Mac- 


Martin, February 15,1895. April 8, 1895, under permission previously - 


‘given by your office, MacMartin filed an application to be allowed to 


- contest the entry, alleging that Rebecca H. Sportsman is not thelegal = 


widow of Andrew A. Sportsman, the deceased entryman, and therefore © 
was not entitled to maké final a oot and to receive the final cer rtificate . 
for the land. 

August 8, 1895, your office rejected MacMartin’s said declination: 


finding, i in addition to the facts as to said Mary Spor tsman’s relinquish- | _ 


ment, the dismissal of MacMartin’s affidavit to contest, and the issuance 


of final certificate to Rebecca H. Sportsman, as hereibetore given, that 


. the marriage of said Andrew A. Sportsman and Rebecca H. Sportsman, 
November 29, 1891, was shown by record evidence, and, in its decision 73 
your office also farther stated: , . 


There i 18 lO disposition on the part of this (your) office to enter upon an investiga. : 
tion of the question whether or not the enttynians mereRe with -Rebecea was a 
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lawful one. She was the ‘ails. of tthe entryman, de facto, married ander license. regu- 
larly issued, and the validity of this marriage cannot be attacked i in any proceeding 
before this (your) office. From the decision. of your office MacMartin appeals, - 

He appears simply as a protestant in this case. The alleged widow, 
Mary Sportsman, is asserting no right nor interest under said entry, 
but, on the contrary, has made express relinguishment of all claim - 
thereunder, or to the land itself. Duly certified copies of the marriage 
license and certificate show that such license issued in Oklahoma 
county, Oklahoma Territory, November 27, 1891, and that: the marriage 
ceremony between Rebecca and the deceased entryman was celebrated 
in the same county two days later. On the other hand no evidence of — 
a subsisting marriage at the last mentioned date between the said 
entryman and Mary Sportsman has been filed. 

_ The case is between the government and Rebecca H. ‘Sporteiian | 
alone. On the faceof the record she was clearly the de facto wite of the 
entrymwan from the date of her marriage up to the death of the latter, 


and is now his widow. - The laws of Oklahoma limit the institution of 


proceedings to annul a marriage, on the. ground alleged in this case, to 
the parties themselves during the lifetime of both; or to the former wife _ 
(Statutes of Oklahoma, 1890, sections 3371 and 3372). In the absence — 
of proper proceedin gs there the Department will not question the 
validity of this marriage at the instance of the protestant MacMartin. _ 
‘The decision of your office is affirmed. | 


RAILROAD GRANT—ACTS OF APRIL 21, 1876, AND JUNE 15, 1880. 
Nor?THERNn Paciric R. R. Co. v. COBERLY. 
The right of a railroad company acquired by definite location is not such an inter- 
vening adverse claim ‘as will defeat the rig int of pur chase Conterred by section 2 2, 


— act of June.15, 1880. | 
The exercise of the right of purchase conferred by section 2 2, act of June 15, 1880, is 


a compliance with law that brings the homestead Suthy, within the intent and es 


meaning of section 1, act of April 21, 1876. 

A homestead entry cial prior to receipt of notice: of withdr awal on general route, 
and canceled prior to definite location, for failure to submit final proof within 
the statutory period, but subsequently perfected under section 2, act of June 15, _ 
1830, is within the confirmatory provisions of section 1, act of April 21, 1876. 


Secretary y Smith to the Commissioner of the General Land Office, March 
6, 1896. —— (F. W. ©.) 


I have considered the appeal Ay the Northern Pacific Railroad Com- - 
pany from your office decision of January 26, 1891, holding for approval 
for patent the cash entry of Lucy A. Coberly, covering the SE. 4 ofthe | 
SW. 4+and SW. 4 of the SE, 4 , Sec, 13, T. 10 3 a, R. 18 W. , Helena land 
| district, Montana. ; 
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This ign is within the Vane of ine: withdrawal upon the map of | 
general route of the main line of said road, filed February 21,1872,and, _ 
as shown by the map of definite location filed J mye 3, 1882, it fell within 2 

the primary or granted limits. - 
Prior to the receipt of the order of withdrawal upon the map of pean 
eral route at the local office, to wit, on May 3, 1872, Lucy A. Coberly 


made homestead entry of this land, which entry was canceled by your _ 


office September 11, 1879, tor failure to submit final ‘roof within the 
period. required by tae : 
On July 24, 1883, however, she was pammied to make purchase of 
-. this land aider the oe of Sec. 2 of the act of Ju une es 1880 — 
Stat., 237). 

The first section of the act of April 2 21, 1876 (19 Stat. , 33), provides: : 


That all pue-ompiion and Howiestawd: entries, or entries in aupnlianee with any law 
of the United States, of the pnblie lands, made in good faith, by actual settlers, upon 
tracts of land of not more than one hundred and sixty acres each, within the limits — 
of any land-grant, prior tothe time when notice of the withdrawal of the lands 
embraced in such grant was received at the local land-office of the district in which — 
such lands are situated, or after their restoration to market by order of the General 
Land Office, and where the pre-emption and homestead laws have been complied 
with, and proper proofs thereof have been made by the parties holding such tracts 
or parcels, they shall be connnnet, and patents for the same shall issue to the parties 
entitled thereto. : 


.. It is clear that the facts relative to the entry under consideration 
meet the conditions necessary.to confirmation under said section, pro-- 
vided the entryman has shown compliance with law. While it is 
true that her entry was canceled in 1879, for failure to submit proof 
within the statutory period, yet there can be no question but that upon 
the passage of the act of June 15, 1880, she might have been permitted - 
to have purchased the entry under the pee ore section two of ue he 
act, which is as follows: > 4 


That. persons who have fiGratofors under any of the Nouneeed’ laws entered lands... 
properly subject to such entry, or persons to whom the right of those having so — 
entered for homesteads, may have been attempted to be transferred by bona fide 
instrument in writing, may entitle themselves to lands by paying the government 
price therefor, and in no case less than one dollar and tweuty-five cents per acre, 
and the amount heretofore paid the government upon said lands shall be taken as 
- part payment of said price: Provided, This shall in no wise interfere with the rights 

or claims of others who may have subsequently entered such lands under the home: 
stead laws. 


Prior to her spplionton fe ances in 1883, to wit in July; 1882 ae 
_ the company filed its map of definite location. Sano this land. The | 
only questiou therefore for consideration ig as to whether the. right of 
“purchase existing in claimant, not having been asserted prior.. to the 
definite location of the road, was thereby defeated. 

It will be noticed that: the right of purchase is granted eondiioiea | 
only that this, és shall in ‘no wise interfere with the rights or claims of | 
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others who may have subsequently entered such lands under une home- 
‘stead laws.” | 

There can be no question but that eonpieiae entry under this pro- 
vision of the statute is a due compliance with law within the meaning 
of the act of April 21, 1876, supra, and as the only exception to the 
Tight of purchase eranted by said. section two of the act of June 15, 
1880, is in favor of those subsequently entering the land under the 
homestead laws, I am clearly of the opinion that the fact that the right: 
of purchase granted by said section was not asserted until after the 
definite location of the road, can not inure to the benefit of the com- 
pany; in other words, that the company can not claim the benefit of 
the exception intended to be granted by the statute ae in favor of 
subsequent homestead settlers. 
I must, therefore, hold that the exercise of the right of puschase 
under the act of June 15, 1880, is a compliance with the law within the 
‘meaning of the act of April 21, 1876, and that the entry in question 
was confirmed thereby and that patent should be issued under the act 


- of 1876 in favor of claimant as therein directed. 


. Your office decision is therefore affirmed. 
HOMESTEAD CON TEST—FORCIBLE. ENTRY-SETTLEMENT RIGHTS. 
| TUSTIN v. ADAMS. 


. No votaeniont ent 1s acquired by foreible entry aren land jagalty acnanied by 
another claimant. 

The right of entry will not be apcoraed to a. tumestead applicant ‘who, with. full | 
notice of the prior equities of an adverse claimant, oy seeks to Secure 
title through legal techuicalities, a 


7 Secretar; y Smith to the Oinmseoiier of the General Land Office, Mar on 
O,960G. 2 oe ~ . a Wye) 


- The tract cans involved, viz: the NW. + of Sec. 31, T. 13 N., R.19 E., 
North Yakima, Washington, land district, is within the primary limits 
of the grant to the Northern Pacific Railroad Company, branch line, 
the withdrawal for the benefit of which became effective J uly 11, ates 
Map of definite location was filed May 24, 1884. 

On November 11, 1876, one Sampson Chambers filed pre-emption 
declarator y statement for said tract, but, as. appears from his own affi- 
davit submitted with this contest, never resided oe or improved it 
during the existence of his filing. 
In 1880, J. M. Adams, who was at that time receiver of the laud oifice 
at North ‘Valine. took possession of the tract, and began fencing, irri- 
gating, and otherwise improving it. ‘Supposing, under the rulings of 
the Department at that time, that it was railroad land, he filed with the _ 


7 Northern Pacific Railroad Company his application £6 purchase said 


tract when the company should have acquired title thereto, and on 
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June 22, 1881, he eaccived from the veneral land agent of said company - 
- acard a cltnowlod oie the receipt of his application. | 


— In the spring of 1884, Joshua L. Tustin built a small house on one 
_ corner of the tract, and on March 21, 1884, be filed his homestead appli- 
cation for the Jand. This. enuliention was rejected for the reason that: 

It does not appear or is not shown that the tract was occupied bona fide at the 


date of withdrawal of June 11, 187 9, for the benefit of the branch line of the N orth- 
ern Pacific Railroad, 


~ Tustin appealed, and a hearing Was. ordered by your ‘fies to deter: 


- mine the status of the tract. At this hearing, which was held on May 
7, 1884, Adams was allowed to intervene. The record of the evidence 


submitted at said hearing remained in the local office unacted upon 7 


until September 20, 1883, when it was sent up with the report that the 
- case had been giiceea at the request of all parties, Tustin having 


. filed a dismissal of his contest on September 7, 1888. 


July 30, 1889, Adams, who had become repister of the land office at 


Spokane, Washington , filed his timber culture application for said - 


tract. This application was withdrawn. by his attorney on September 
21, 1889, and on the same day the tract was listed. by the Northern 
Pacific Bailvond Company. we : 
December 13, 1889, Mrs. Francis ML ‘Tustin. aeslied: to enter. this tract | 
as a homestead: anleein g in an affidavit filed with her application that — 


she was the wife of Joshua L. Tustin, and that she had been deserted . | 


by him on December 6,1889. Said application was. rejected on account’ 7 
of the railroad selection, and Mrs. Tustin appealed. _ 
~ ‘February 19, 1890, Adams applied to have his timber culture ‘opi: 
—eation reinstated, on the ground that it had been withdrawn without 
his authority. This being denied, he appealed. | 


March 31, 1890, your oftice held. tie selection of the railr baa company = 
for cancellation, and rejected Adams’s timber culture application, for . 
the reason that he was a public land officer at the time said appheaugn ee 


was filed. Mrs. Tustin’s application was not passed upon. - 

-- The railroad company appealed. Adams did ‘not appeal, bat on 
April 18, 1890, he applied to enter this tract under the homestead law. 
(his fei as register of the Spokane land office having expired March 4, 
1890), and filed a number of affidavits in support of his claim. This 
application and the accompanying affidavits were transmitted for con- 
sideration with the pending appeal of the company. 

About December 1, 1890, Adams died, and on December 93d, fellow: 
ing, his widow, Mrs. Phoebe D. Adams, applied to make nome stead 
entry of the tract in question. Said application was rejected on account 
of the pendency of the railroad company’s appeal and the prior applica- 
tion of Mrs. Tustin, and from this action Mrs. Adams appealed. She 


also filed motion for leave to ‘intervene in the contest between Mrs. . 


‘Tustin and the railroad company, and this motion, together with all 
other papers filed by her, was forwarded to the Department. | 


ened 
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J anuary 21, 1892, the Department affir med your office decision i Im so 
far as it held the. raleoad company’s selection for cancellation, and 


returned the respective appeals of Mrs. Tustin and Mrs. Adams to be 
- considered by your office. | 


. By letter of April 19, 1892 2, your office held that both in a sige: | 


equity Mrs. Adams had the better claim to the t tract, and awar ded the 
Tight of entry to her. 


Mrs. Tustin appealed, and on. July 7, 1893, a hearing was ordered by _ 


_ the Department to deter mine more cleat v the a rights of the. 
parties. : 
In accordance with said instructions: a hearing was had before the 
register and receiver at North Yakima, beginning June 25, 1894. 
September 19, 1894, the local officers rendered their decision in favor 
of Mrs. Adanis, and on appeal by Mrs. Tustin your office, by letter of 
_ April 26, 1895, affirmed their action. 
Mrs. Tustin’s fur ther ‘appeal brings the case peat before the Depart | 
ment. 
- The evidence shows that from the time J. M. Aas baci possession | 
of this tract in 1880 up to the date of his death he was constantly 
“s improvin g it; that he brought water several miles to irrigate it; that at 
the time of his death, practically the whole. tract was. irriBated and 


under cultiv ation; and that he had thereon a good dwelling house and 
several patented. ‘Since his death his wife and children have con- a 
a. ee to reside on-the land. 


In 1888, Adams, in order to settle the dispnte coon himself and 
Joshua L. Tustin, paid Tustin $540 to relinquish his coutest, abandon 


Soe all claim he might have to the tract, and change his residence. ‘There 


is a conflict, of testimony as to whether Mrs. Tustin was cognizant of 
- this agreement (though a preponderance of the evidence shows that 
she was), but that question is immaterial, as during the time that Mr. 
and Mrs. Tustin lived together in the amine inion he alone had. 
the right to make homestead entry, and consequently his acts in regard 
to this land bound her. About the last of May or first of June, 1889, 
Tustin and bis wife moved to the Big Bend country, one hundred and 
fifty miles distant, where Tustin filed pre-emption declar atory statement — 
for a certain tract in Douglas county, Washington. They camped on 
this pre-emption tr act in the Big Bend country for two days, and then. | 
went to thé home of Mrs. Tustin’s mother, adjoining the land in con-— 


troversy, where they remained three ae At the expiration of that f | 
time, they again took up their residence in the house they had formerly — 


— oceupied on the tract: in dispute, the same house that Tustin had sold 
to Adams only a short time before. The testimony is conflicting as to 
whether or not they made a forcible entry on the land at this time. A — 
preponderance of the evidence shows, however, that at the time the : 
Tustins made their original settlement 1 in 1884, Adams had all the tract a 
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enclosed with a wire fence, except. one corner aan antler a hill; that 


Tustin built his house on that unen closed corner; that ae aca audeAaane 


extended his fence entirely around the tract and Tustin made. an open- 
ing therein for entrance and exit; that after Tustin and his wife lett in 
- the spring of 1889 Adams had the opening. closed; and that when the. 
Tustins returned to the land they broke the fence is get in. December ? 


6, 1889, Joshua L. Tustin left, and three days later Mrs. Tustin made 


out her homestead application as a deserted wife, filing the same on — 
_ December 13, 1889. A decree of divorce Was Henne Mrs, Tustin on ~ 
July 13, 1891, | 
No improvements have been placed ¢ on the land by Mrs. aati since . 
_- her return from the Big Bend coun try. ‘In the fall of 1890 she attempted 4 
to have some plowing done, but was restrained by injunction. Pe 


It is claimed on behalf of Mrs. Tustin that as J; M. Adams was a - 


public: land officer almost continuously from July 8, 1880, to March 4, — 
1890, his occupation -of this tract was illegal, and. therefore no bar to 
the settlement of the Tustins. 

- In the circular of November 7 , 1879, relative to the adjistment of 
railroad grants, the following language was used: : 


A pre-emption claim which may have existed to a tract of land at the time of the 
attachment of a railroad grant, if subsequently abandoned and not consummated, 
even though in.all respects legal and bona fide, will not operate to defeat the grant, 

- it being held that upon the failure of such claim the land covered thereby inures'to 
the grant as of the date when such grant becomes effective. SO 
Again, in the case of Freeman v. Texas & Pacific atiway Company; | 
21. D., 550, it was held that the burden of proof rests upon a party 
| soplyine to make a pre-emption filing for land within the limits of a r 
withdrawal for a railroad grant covered by pre-emption filings at the 
date of the grant and of the withdrawal to show affirmatively that at. 
said dates a valid subsisting adverse right had attached to the premsies. . 

This was the ruling of the Department down to the date of the deci-— 
Sion in the case of Malone v. Union Pacific Railroad Company, 7 L. D., 
13, when it was held that the existence of a prima facie valid pre- 

7 cee filing, at the date when the right of the road attached, excepts. 
the land covered thereby from the operation of the grant. — 


Adams took possession of the tract under the old ruling of the .- 


.Department, and applied to purchase from the railroad company. At — 
the time the decision in the Malone case was rendered he had already 
spent’ a considerable sum in improving the land. ‘When it became 
apparent under the changed ruling of the Department that this tract 
- would be held to be excepted from the grant to the Northern Pacific 
. Railroad Company, Adams filed his timber culture application.for the 


jand. He was at that time register of the Spokane ~ land office, and | 


under the existing rulings ofthe Department a ‘register might maké — 
timber culture entry in a sl: other ee une one in. which was: 
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: igeabed: The instructions of August 28, 1883 2 L. i. 313), see 


register and receiver at Fargo, North Dakota, read. as follows: 


Tam in receipt of the receiver's letter of J ae 7, 1883, in which the following ques- 
tion is submitted to this office: 


_ “Ts it admissible for a register or receiver or special agent or clerk to make a | 


_ timber culture entry in a district other than the one in which he i is located?” 
I reply that I think such entry, excepting as to special agents, is admissible. 


‘This circular was quoted and approved in the Lock. Lode. case, 6 


LD, 105. 


The ruling thus made cpiovined4 in force until February 3, 1890, when. 


7 it. was held in the case of Herbert McMicken et al., 10: L. D., 97, that 
the disqualification to enter public lands pon aied: iD sec on 459 of . | 


the Revised Statutes of the:United States extends to officers, clerks, 
and employees in any of the branches of the public service under the | 
control and supervision of the Commissioner of the General Land 
_ Office in the discharge of his duties relating to the survey. and sale of 
the public lands. | 
March 31, 1890, your office rejected Adams's timber culture. aoliea: 
‘tion under the MecMicken case, and ou April 18, 1890, he filed home- 
stead application for the land, his term as fagistak of the Spokane 
land office having expired Mar oh 4, 1890. : 

Tn the case of Mary R. Leonard, 9 L. D., 189, it was said: 


eek its practical administration,- the law must be held to be what.for the time | 


' being it is construed to be by the tribunals lawfully constituted for that purpose. | 


. All that can be required of the citizen by any just government is, 
that he conform to the law as at the time expounded by its courts or other tribunals 
invested by it with such authority. 


See also Ohio Life and Trust eet v. Debolt, 16 How., 4325 and 
Gelpcke v. City of Dubuque, 1 Wall., 
. It follows then that Adams’s eae of this tract was ¢ Siegal | 
occupancy, and that the Tustins gained no settlement rights by their 
forcible entry on the land in 1889 (their settlement of 1884 having been 


abandoned when they moved to the Big Bend country). Atherton 2. : = 
Fowler, 96 U.S., 513. Myrs.Tustin’s claim must accor nee rest Shere: on 


on her howienioad application. 


The claim of the Northern Pacific Railroad Connie to this: tract a 


was not finally disposed of until January 21, 1892, and at that time 
the homestead applications of both Mrs. Tustin and Mrs. Adams were. 
‘pending, Mrs. Tustin’s being the prior one. Other things being equal, 


priority of date would give priority of right, but the surrounding cir- | 


cumstances may be properly considered in the effort to arrive at a just 
conclusion. 


The history of this case shows a struggle for years on the part of. | 


: Joshua L. Tustin and his wife to get possession through legal techni- 
calities of a tract which has been irrigated and improved by the labor | 
and money of another. Itis not a contest between two innocent set- 


tlers who have accidentally gotten upon the same quarter section, but 


a deliberate eer by one party to profit at the expense OF the on 7 
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Itisa . fundamental principle that good faith must. eb srnetetive every 
attempt to acquire title. to public lands of the United States. The 
_, Department will not willingly lend itself to the furtherance of fraudu- | 

‘lent designs. Thus, inthe case of Caldwell v. Carden, 4 L. D.;, 306, it 


was held that as the settlement, residence, and cultivation of the home- 


steader were made with due notice of the bona fide claim and occupancy | 
of another, no rights were acquired thereby, and the entry was ordered. 
to be canceled. See also Turner v. Bumgardner, 5 U. D., 377. 

All the equities in the present case are with Mrs. aning: Your 
office decision awarding to her the right to perfect entry and re] jecting 
Mrs. Tustin’s pappmeaon is accordingly adirmed. | 


| WAGON ROAD GRANT—LISTED LANDS—TERMINAL LIMITS. _ 
DUNCAN Et AL. v. THE DALLES Minirary Wagon Roap Company. 


An incomplete list of lands claimed: by a wagon road company, and filed by it for the. 


information of the local officers, who at such time were not in possession ofa 


‘diagram showing the limits of the grant, is not a waiver of the company’s right 3 
to lands omitted therefrom, i a list filed’ for such purpose is not a Tequirement 
. of the grant. 

— The terminal limits of a grant-are ascertained by drawing a line thr ough the termi- 


nus of the road at right angles to the eure direction of the last section of the _ | 


' road, 


Seoretart y Smith to the Commissioner of the General ia O fice, March 


7,1896. A 


| On August 4,1894, your office held for cancellation certain entries in ._ 
7, 20 8., BR. 47 B., W. M., Burns, Oregon, land district, for the reason — 
that they were ee operly allowed, as the tracts covered. by them are 
within the primary limits of the grant of February 20, 1867 (14 Stat., 
409) for The Dalles Military Wagon Road Company, on were with- | 
_ drawn December 14,1871. The action of your office was taken on said - 
: company’s application forwarded by the local officers May 15, 1894, to 


: list lots Nos. 1, 2,3 and’4 of section 5, and all of sections 7 and 19, of 


‘said township anid Tange, 

- By letter of February 8, 1895, your office euwvarded the: ere of 
James M. Duncan, William T. Jones, and Frank M. Vines from said 
| decision, and on March 5, 1895, your office forwarded an argument filed . 
in behalf of the nppellant Jones.: | 

The following entries made by appellants are involved in this case: 
Homestead entry made by James M. Duncan January 15, 1893, for the 


W. 4 NE. 4, SE. 4 NE. } and lot1 of section 7; Homestead entry made — 


by William T. are December 30, 1893, for fhe NW. 4o0f section 7, and 
desert land entry made by him January 15, 1894, for ‘the NW.4 SW. 40 
and lot 5 of section 7; and desert land entry ads by Frank M. Vines» 

nee 16, 1894, for lots 2, 3 Pas 4, of section if T. 20 S., R..47 E, 
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The erirere contend: | = 
~ 1, That the company has waived its right to the and Beeanae on July 
29, 1890, it- filed for the guidance of the local officers a list of lands 


-.. claimed by it, in which list no lands east of range 45 were designated. 


2. That a part of the tracts involved in this case are east of the east- 
ern terminus of the company’s road and therefore do not fall oe | 
the limits of the grant. | 
_.. The company filed a list of lands claimed by it, in the. jedal office on 
July 29,1890, for the purpose of giving iiormintian to the local officers, 
who, ait that time, had no copy of the diagram showing the limits of _ 
the grant. This list was incomplete, but the company was not required 
to file the same, and waived no rights by its action. a 
The plat of survey in your office of T. 20, R. 47 E., shows that the _ 
terminus of the road is at the-ferry. landiae on the west bank of' the 
Snake River in the NW. 4. NE. 4 of Sec. 19. The tracts in question fall 
_ west of a line drawn chrou sh that point at right angles to the general 
' direction of the last ten miles (the length of a section under the com- 


oe pany’s grant) of the road, and are therefore within the limits of the | 


grant. See Daily v. Marquette,. Houghton and Ontonagon R. BR. Co. - 
et al.,19 L. D., 148. The decision appealed from is accordingly affirmed. 
| With his argument Jones filed an affidavit alleging that the EK. 4 

NW.4 and SW.4 NW. 4 of section 7, included in his homestead entry, 
and lot 5 of ree 7, melded in his desert land entry, were settled 
upon and occupied by bona fide qualified settlers intending to acquire | 
title to the same from the government, from 1867 to 1883, and were 
Z excepted from the grant of the company. He therefore prays that in 
the event of an adverse decision on his aypel a hearing be ordered: to 
allow him to prove his allegations. 

‘This affidavit is herewith returned, for proper action 1 by your office. | 


PRACTICE—APPEAL—ATTORNEY. 
SAMUEL. H. BAXTER. 


ai re taken by an pore not authorized to practice in the Land Department, 
will not be entertained. 3 


Secretary yf Smith to the Commissioner of the General Land Office, March = 
. - 7, 1896, (RFR) | 
3 seseniber 22, 1894, I. H. Lookabaugh, Hobbs & Kane as attorneys 
‘for Samuel H, Beater. filed an appeal from your office decision of Octo- 
- ber 10, 1894, denying his application to amend his homestead entry 
No. 11628, made January 12, 1894, for the N. 4 of SH.4, SW. SE.4 and — 
SE. 4 of Sw, 4, Sec. 29, T. 16 N., R. 10 W., to embrace in lieu bierent 
the NE. 4 of Sec. 5, T, 15 N,, of Rk. 13 W. » Kingfisher Jand district, 
Oklahoma. 
It appears from the records of your office that said ae are e not _ 
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authorized to practice: in ine Land Department, and: the files of. the - 


case show that said. attorneys and claimant were duly notified thereof 
by. registered. letters, which were received by both attorneys and client, . 
October 10, 1894, and February 5, 1895, respectively, since which time a 
| no action’ in the case has been taken on the part of either. o 
_' In view of the foregoing facts, the appeal was irregular and una: 
oo thorized, and the : same | is accordingly Seed : 


ee RAILROAD G@RANT—INDEMNITY SELECTION. on 
- SourH AND Norra ALABAMA R. RB. Oo. v, ‘HAL. 


i. The stains of indemnity lands at the date of selection, not: defimte location of the 
"road, determines the right of the company thereto. neo * wh 


~ Secretars Yy Smith to the Commissioner of the General Land Ones, March, E 
LH) 1896. - : : “O.L) | 


- This case involves the RK. os of the SW. 4 of section 19, T. 20 N. /R. 15 eG | 


: B, , Montgomery land district, Alabama. — : ; 
“On November 6, 1889, Robert G. Hall made Homestead an No. 23, 180 . 
of said tract.. On December 6, 1881, the South and North Alabama Rail- 


road Company per list No. L made indemnity selection of. said tract; i . 


_ claiming under the grant to the State of Alabama made. by the act: of. | 
_ June 3, 1856 (11 Stat., 17), and renewed for the benefit of the South and 

North’ ‘Mahara Railroad Company by the act of March 3, 1871 (16. 

Stat., 580). The line of said company’s railroad opposite’ said: tract 


was definitely fixed on June 26, 1871, by the filing of the map of defi- _ 


nite location; and the land in question was within the fifteen mile indem-. 
- nity limits ascertained by said’ map. At that time said tract was cov- 
- ered by one William D.: Morgan’s homestead entry No. 1854 made _ 
September 16,1869. Said entry remained of record until February 27, 
peed when it was canceled on account of failure to make final, proof. | 
‘On. January 22, 1895, your office upon the foregoing: facts, decided, 
| that said land dia not pass under the grant, and held for cancellation | 
the company’s selection of said tract. a 
The company has appealed. to this Dapavenonts: 


Your office erred in not distinguishing the difference between aaae ee 


- within primary limits, title to which vests on the filing of the map of 


. definite location under the grant: and.as of the date thereof, and lands. : 
_ within. indemnity limits, title to which can be claimed only by selec: ie 
_ -tion, and acquired only by the approval of the Secretary of the Interior. 


The tract in question was part of the public domain open to settlement 
and. entry on December 6, 1881, when the company selected it by list 
No. 1. ~The filing of said ElesHon segregated the tract, and Hall’s © 
: ‘homestead entry thereof on November 6, 1889, was erroneously allowed. 
~ Your office decision is hereby. Pe ersed. ‘The company’s: selection 
will be approved. And Hall’ 8 entry will be canceled. ? 
10332—VvoL 22 18. 





<. 274 _ Raia arn ce oes 


MINING cL AIM— ADVERSE, CLAIM —JUDICIAL PROCEEDINGS. 


Scorr w . MALONEY. 


- The Sinipation Ne an alive claimant to begin judicial proceedings within fie state 
tory period is not-suspended by favorable action taken on a motion to dismiss the 
adverse claim, and appeal therefrom. 


Secretary Smith to the Commissioner of the: Gaga: Land Office Marek 
ee | i, BO | (E. B.) 


‘Against the appietied of Richard M. Meloniey for patent for the | 
American Express No. 2, American. Express’ No. 1, No' Mistake: and 
Pidcock lode claims then pending before tle veaicier and receiver at 
Rapid City, South Dakota, J oseph Scott, as administrator of the estate — 
of Thomas H. Breen, filed an adverse claim J uly 19, 1894, the last day 
of publication, alleging a conflict between the Dunlap and EmmaS. 
lode claims, and the said American Express claims Nos. Land 2. Upon 
. motion of Maloney the adverse claim was a by the local | 
officers August 11, 1894. | | 
An application be said ninioneyé to pur bases was denied by the local 

officers August 24, 1894, on the ground that the time allowed for 
- appeal from the decision dismissing the adverse claim had. not yet 
expired. On the date last mentioned the. certificate by the clerk of the 


state court having jurisdiction: in- the. premises;. and five: days thereafter... 


the certificate of the clerk of the proper Tnited States circuit court, 
were filed as required’ by par agraph 92 of mining regulations, showing - 
that up to August 20, 1894, the aeteneaty sult had not been begun by 
the adverse claimant. . 
From the decision dismissing the adverse scald cn the decision 
denying the application to purchase ~ the respective. parties duly 
appealed to your office. On December 4, 1894,-your office affirmed the - 
action of the local office as to the refusal iS allow purchase by Maloney, 
held the adverse claim sufficient and overruled the action dismissing 
it, and farther decided | | 


that the contestee having filed a motion in your (local) office to dismiss the 
adverse claim before the expiration of the thirty days allowed for commencing & 
suit thereon, the adverse-claimant was not bound to commence his action in court 
pending proceedings in the Land Department upon said motion; but in case this 
decision becomes final the adverse claimant will be allowed inventy days from notice . 
of such offieial decision within which to commence suit, and in case of out the 
adverse claim will be held to. have been waived. 


From this decision said Maloney appeals contending that the failure ~ 
_of the adverse claimant to commence the suit required by section 2326 
Revised Statutes within .thirty days after filing his adverse claim was 
a waiver of such claim, and that your office erred in sustaining the - 
denial to allow him to purchase the ground claimed. The parties 
ope to have had due notice of all il proceedings. _ 
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‘The Statutory proceedings relative to an. adverse clainy against an 
a application for patent to mineral lands are contained iv section 2326 
» Revised Statutes as amended by the act of April 26, 1882 (22 Stat. 49). | 
So much of these provisions as are pertinent to this case are as follows: 


“Where an. adverse claim i is filed during the period of publication, it shall be. upon 
oath of the person or persons making the same, and shall show the nature, boun- 
- daries, and extent of such adverse claim, and all proceedings, except the publication 

of notice and making and filing of the affidavit thereof, shall be stayed until the 
controversy shall-have been:settled or decided by a court of competent jurisdiction, oe 
. or the adverse claim waived. It shall be the duty of the adverse claimant, within 

- thirty. days after filing his claim, to-commence proceedings in a court of. competent 


% jurisdiction, to determine the question of the right. of possession, aud prosecute the © 


same with reasonable ailige no to final andement, and a a failure so to do shall 1 bea. | i 
. waiver of his adverse claim. be ah 


The appeal raises the only questions necessary to be considered by — 
‘me, or which should have been considered by your office, in view of — 
- the. law and the facts in this case. The time within which suit could 
- be-commenced in a court of competent jurisdiction to determine the 
- question.of right-of possession, so as to stay proceedings for patent in 
this case, expired August. 18, 1894, Delay by the adverse claimant © 
‘beyond this date, which marked the close of the thirty days allowed 
him by the statute, was. at his peril. The dismissal of his adverse 
claim for any cause by the local officers could not excuse such delay. 
‘Had he commenced suit ina competent court within the statutory 
period, and continued to prosecute it, the.same would have operated to — 
stay proceedin es, at allevents, until the sufficiency of his adverse claim 
had been finally determined. (Samuel MeMaster, 2 L. D., 706, and Reed 
%, Hoyt, 1 Id., 603). Under these circumstances, or in ‘the event of a | 
_ judgment by the court in his favor, the question of the sufficiency of. 
the adverse claim aftér August 18, 1894, mInight have been a material 
issue between the parties. Having failed to commence suit, the ques- 
tion of the sufficiency. or insufficiency of the adverse claim, as such, _ 
after that date was unimportant. - Such failure, the law expressly © 


fe declares, “‘shall be a waiver of the adverse claim.” The decision of 
_ your office upon the points raised by the appeal is accordin gly reversed ae 


and. you will ey instruct the local officers i in the ee 
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‘SETTLEMENT RIGHTS —APPLICATION TO ENTER RESERVED LAND. 
"CROWLEY v. Riven Er AL. 


Nori ichts are acquired by sctuemene on ianae during the pendency 0 of a departmental ; 
~ order expressly prohibiting such occupation. 
‘An application. to make entry of public land can not be aiewad if based upon pre-. 
' . liminary papers executed prior to se time when said Jand 1 is legally mae to 
~ such perp aan: 


Beeretare y Smith to the Commissioner - of the Gane al Land Ofiice, March 7, 


: a MSE 3 2 Ee B06 (C. J. W.) 


“Daniel C, Growiay filed i in person at two ines snuat 9a.m., Novem- 


ber 3, 1891, his application to enter the NW-4 of Sec. 9,T. 48 N., R.7 “a 


OW, , Ashland land district, Wisconsin, alleging ponloment thereon. ae 
Marea Ritchie, Chas. C. White, John Provost and:J ohn J. McCoy. 


sent by mail applications to enter, Margaret Ritchie’s application being. 


for all.of said quarter; Provost’s ie the north half;. White’s for south- 
west quarter of north-west quarter and Deed S. for south- east quarter. 
of said north-west quarter. | 

All of ‘these applications by mail were received at the land office prior 
to-9 o’clock a. m., on November 2, 1891, and all alleged settlement upon 


the land applied for and were all held to be simultaneous applications. 


_ A hearing was ordered by the local officers to take place January 4, 
1892, to determine the rights of the various parties. On said earings 
the applications of all parties for said NW.4. were dismissed, except. 
that of Margaret Ritchie, which was allowed, ‘Crowley, Provost, White 
and McCoy all appealed: 
“On September 14, 1892, your office considered said case and found 
in favor of Margaret Ritchie and against all other parties. 
The case came before the Department on appeal ‘from your said office 
desision: and on May 21, 1894, it was here held that the applications of — 
Ritchie, MeCoy and White were all made: before the land was subject 
to entry and could not be allowed, and that the entry of Crowley be 


| allowed. Ritchie moves for a review of said departmental decision and ae 


Provost for & new trial. Provost’s motion for new trial-is based on an | 
affidavit. filed by himself disputing the correctness of the facts found 
on the hearing, as to his acts of settlement. No sufficient ground for a 
| rehearing i is presented. The motion for review apon the part of Ritchie 
rests chiefly upon: the insistence that it was error to hold that her — 
application to enter, forwarded by mail and oe before said land was 


opened to entry, was a nullity. 


Anumber of similar motions are pending which rest upon like aodtes 
and it becomes necessary to consider the merits of this objection. Tt 


| is conceded that to sustain it would involve the necessity for the rever- 


sal of the holding in Smith v. Malone (18 L. D., 482), which grew out 
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of almost an exactly tires state of facts and was oe by the 
saine law and special orders and regulations which-apply in this Case. - 


In both instances the land involved was at the same tiie and for 


the same reason held in reservation and at the same time and ander the . : 
same law and regulations opened to entry and settlement, and is in | 


- the same land district.’ It seems, that such attempts were made to found. 


some sort of. prior right to these valuable lands, while they were yet in 
reservation; that the Secretary of the Interior deemed it necessary to. 


issue special orders and instructions to the register and receiver, tobe 
followed in the disposition of these lands. These orders and ‘instric- 
- tions were considered at some length in the case of Newell v. Eussey a 


(16 L. D. , 302. See also letter of instructions 12 L. D. .. 259.) It is suffi- 
— cient to any that they were such orders and instructions as the Secre- -. 
tary might lawfully i issue; that they prohibited any settlement: upon 
the lands. prior to the ous of opening and gave notice that no such 


settlements would be recognized, and. fixed 9 o'clock, a. m., ‘November . 7 


- -2, 1891, as the time when said | Jands: would be opened to entry at ue | 
: land office: | 

_ Under the laws oileabls to the aniy of public lands sails: ail 
the special or ders ore g these parcioulay lands, oy was held 1 in’ ‘the case 


= “quoted— | 


That no riglits are ’Seqaived: by settlement on lands. during the > pendency of a | 


we departmental | order expressly prohibiting such occupation. 


' An application to make entry of public land can not be allowed if based on pre- 


_ liminary papers executed prior to the time when said land i is. legally oe ect to. such - a 


7: appropriation. 

 ‘Inreference to tlie last fp ropoainon: the case is. ssingled out and stated: 
with such earnesthess and persistence as to indicate that this is a new 
_ doctrine of the law first announced in this decision.. It is not a new doc- 
trine, and to take the movant from out the operation of the rule 
- announced ~would not only require the reversal of this but a long line 


- of decisions which it follows. - - 


_ In the case of Johnson Barker (L L. D.. 164), ibis meld that an affi- | 
 davit macle as the basis of an. entry, while tue land is under ¢ appropr ia- | 
tion can not be received. The same principle is affirmed in the case of 
Staab v. Smith (3 L. D., 320) and F. H. Merrill (10.L: 1D., 364),. | 
It is also clearly rOCopued: in the case. of Maggie Laird (13 Le D., 
502).. In the case of Holmes v. Hocketti (14 L. D., 127) it is said: “An _ 
entry should not be allowed on an application and. iprelinuad y affidavit 
executed while the land is ‘not legally liable to disposal.” :In the ease — 


of Mills ». Daly.(17 L. D., 345), it-is held that an application to enter ; . 


tobe valid’ ‘inust be madé at a time when the zane is free from appro- | 
oes and legally subject to entry. : | bia 
It is apparent that to get rid of this doctrine would involve =atioh 
-Inore than. the reversal of a Single case. ‘Counsel cite quite a number a. 
Of cases as conflicting: with. this s doctrine, i In which it has been held - 
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that an entry improperly permitted for land not subject to entry may be | 
allowed to stand when the land is restored, before its cancellation. In 
all such cases it'will be. found that there was no adverse claim to be 
- considered, and this line of cases is not in conflict with the main pro- 
positions announced in the case of Smith v. Malone, which is but a 
reiteration in terse and forceful ter ms of the panel long recognized 
_ here. © 

The remaining ground for review is hat in this case, the socilement 


7 rights of Mrs. Ritchie should have been recognized as they were by 


the local officers and your office, as superior to those of Crowley. Her 
occupancy of the land prior to the opening on November 2, 1891, was 
violative of the orders and instructions of the Department, and indi. 


ae cated a disposition to get advantage of others and she can found no ~ 


claim upon it. Such occupancy was illegal.. It is as much as such © 
‘occupant can expect when it is held that an occupancy thus founded 
and commenced while the land is in reservation and continued after it 
_is opened to settlement, will be deemed a proper predicate for settle- 
ment rights, as soon as additional acts of settlement are performed, - 
after the land is opened, which indicates a bona fide intention to ocenpy. 


and improve it as a home. - | 
In this case Mrs. Ritchie commenced improvements after the ‘penne oe 


- on November 16, 1895, but at that time Crowley’s entry was.of record | 
and the land segregated. Under the facts disclosed by the record the 
_ rights of Crowley must, | be held to be a oSEer. to oo of 

Mrs. Ritchie. | 
‘The monon for review is refused.. 


- PRE-EMPTION ENTRY—SECOND FILING.’ 
ALLIE: M. SANGSTER. 


. A pre-emption entry allowed on a second filing may be allowed to stand where it 
* appears to have been made in good faith, believing the right to make such filing 3 
Jad been accor ded by ‘decision of the General Land Office. 


| fe tar, ‘'y Smith to the Commissioner of the General Land Office, Mar ch7, 
os ia | 1896... | _ (G. B. G.) 


| On June 6, 1884, Mrs. Allie M. San ester Hien Tilton) filed declara- 
tory staromient (pre- emption) for lands not ee to aeseHne:! in the 
Spokane Falls, Washington, land district. | 
On September 30, 1886, this filing was: canceled ee your office on 
report of a special eit to the effect that no improvements whatever 
had ever been made upon the land, and that residence had never been 


as established thereon. 


No appeal was taken from ‘said action of yen asic and its decision | 
became final. eo 
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On N Sembee 8, 1889, Miss Tilton filed pre- émption deaiakatory state: | 
ment for the SW. + of the NE. 4, the SE. $ of the NW. 4 and lots 4 and 

5 of Sec. 6, T; 26 N., R. 41 E., same laad district. Gash entry was 
made for this tract aad final Gartiivate issued November 8, 1889. . 

On February 14, 1893, your office held said cash entry for. cancella- 
_. tion on the gr ofind: that. the entryman had, by reason of her previous 

' filing, exhausted her pre-emption right. | 

- On: appeal to the Department two specifications of err or are alleged. 


Ist. The Commissioner erred in holding ‘that the land embraced: in claimant's 
former filing was capable of bora _fide- settlement and. cultivation. ‘i 

2d. The Commissioner erred in ‘holding that claimant’s pre- emption filing on land. 
practically, unfit for cultivation disqualifies claimant fr om. making a second filing. 


‘It is well settled that a pre- emption right.once exhausted cannot be. 
_ restored, except by:act: of: Congress, and as: a: general rule, too, it has 

“been held by the Department that one pre- emption filing exhausts. such. 
_ tight; but in cases where it has been made to appear that for any rea- 
son, not the fault of the claimant, it would be impossible or impracti- 
cable to complete title to the land filed upon, such mn has been treated. 
as a nullity, and a second filing allowed. 

‘In the case at bar, the claimant, after the cancellation of her first - 
filing, made application to. your office to be allowed to make. a sec- 


ond filing on the grounds, substantially, that she was atthe time of-her ~ 


first filing a stranger in the neighborhood of the land filed upon; that 
she was misled as to the character of the land; that.it was practically 
worthless for farming purposes without artificial irrigation; that it was 
impracticable to obtain water to irrigate it; and further that her appli-. 
cation did not cover part of the land she thought she was filing | BPORy: 


* _ she believing it: covered ‘a:lot onthe riverfront. 


This was dismissed - ‘by your office, | ae because of her fai hare to describe. 
a specific tract”, and she was so advised. 
_ She then made her second filing, and now claims that ate believed. 
this to be what was required of her. 

I am of opinion from a careful examination of the whole record that 
the claimant acted in entire good faith in making this second filing, 
believing that the showing she had made to your office was satisfactory, 


-. and that nothing else was required of her, except to “ describe a specific 


tract” by filing upon it. Iam confirmed ini this view by a letter. from. 
her attorneys addressed to her under date of Mareh i, 1888, as follows: 
Dr. Madam— | eo . < 
- We are in receipt, of a ietier from the land office. informing us s that your application, | 
for. restoration. of pre- -emption. right will. uot-be: allowed’ unless: accompanied by. ao 
- filing for- other land—please act pocorainglys — 

‘Yours iruly = | | | 

In making her final pre- e-cmption proof under her. eau filing, i in: 
answer to the question, “Have you ever made a pre- emption filin: g for. 
7 land other than vow now v seek to enter?” she answered tT EnaNe but did 
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“not. make proof ¢ on the fands and had my right restored, as ‘the e land 
was. not agricultural land.” | 


Tt ‘is clear, therefore, that in making. her second: Allies aaa was 


weting in entire good faith, believing that her right had been restored> | 
‘Under these Greasy ices the sufficiency of the showing. made by ~ 


her would not seem to be important, and will not now be inquired. into. 
‘She has made valuable improvements. Final proof and payment: have 
“been made, and certificate issued. Under these circumstances an appli- - 
-eation for repayment could not be refused, if title is denied her. |. 
_ There are no adverse claims. The claim was initiated prior to the" 
repeal of the pre- -emption nen Ene, final oa issued pee the 


~ glaimant: married. 


Under all the circumstances of the case, e am of. opinion that claim: 7 
ant’s alas roof should pe accepted, and the ake passed to patent, 


g _ SETTLEMENT RIGHTS—COMPLIANCE, WITH LAW —IN TIMIDA'TION. : 
Foors V. MoMuLan, 


A. contestant, +h lala ‘the right of entry on 1 the ground af setonley of settlemoat; 

_ must show compliance with the settlement laws, and the establishment and 
maintenance.of residence in good faith. 

_ Non-compliance with the law w ill not be exeused on the ground of intimidation 

' ‘where it is apparent: from the. conduct of the party that the alleged threats did . 

‘not. lead him to believe that he was in dang er of bodily injury. 


Secretary Smith to the Commissioner of the General Land Office; Marek ¥, - 
(ELBE) yet 1896. ee (B. MB) 


| This case savale es the S. $ of aie SW: 4 aud lots 3 and 4, See. (35, T. 
129, R. 28, Watertown land district, South Dakota. i 
The record shows that on May 20, 1892, Wim. McMillan made home: | 


stead entry for the above described tract, ond on June 6, 1892, Lyndon. _ 


‘H. Foote filed his application to’ enter ‘said land, and his affidavit of : 

| contest alleging prior settlement. 

OA hearing having been ordered. and had before JJ, Batterton, county : 

- judge of Roberts couuty,. South Dakota, and the evidence having been 

transmitted to the local officers, they, on March 2, 1894; oe their 
decision in favor of the contestant. , | 


7 Upon appeal, yout office decision of August 8, 1894, aft ‘med 1 the | 
action of the local officers. The evidence shows that the plaintiff. 


ae appellant went on the laud on April 15, 1892, and. made settlement by | | 


erecting’ a small: shanty, or pen, six by twelve feet, and about four and — = 


one-half feet. high, without any roof, floor, or windows, and plowed a 
| narrow strip around the house. During this time he and his family 
continued. to. live in his’ house situated about a mile from the land. | 

‘About. the last of May; but ‘subsequently to the entry of the land by _ 
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: ‘McMillan, ie contestant: broke a strip eighteen feet wide: ‘and half < | 
- mile iene. His improvements prior to the ‘oe of the ) defendant 


~ amounted to only a very few dollars. 


After entry, McMillan immediately builg. a house, - started a well, | 
established his home upon the land, and broke some ground. His 
_ improvements are worth about $75 or. $100. - | 
- Foote was not living upon this land when McMillan made homestead 
entry. It does not appear from the evidence that the contestant ever 
lived upon the land. On the contrary, the reverse is shown to be the 
- ease. It would thus seem that his settlement was not made in good 

faith, when all the circumstances surrounding it are. considered. The | 


acts of séttlement made by him would be sufficient in themselves to 


| ‘initiate aright. by settlement if it appeared that he had acted in. good — 
faith and intended. to reside upon the land, but’ his. failure to make — 

: sufficient. improvements upon the land, connected with. the fact that.he — 

had a comfortable home within a short distance, leads the Department. | 

to believe that his settlement was not initiated in good faith. . 

But resolving all doubt upon this’ question i in favor of. the contestant, 
and assuming that his settlement was made in good faith, it appears» 

| upon QW further examination of the. record that from about ‘the time of 


“the filing of his affidavit of contest, up to the hearing in this.cause, a - 


period of nearly two years, he iad not improved the land nor estab- 


lished his residence thereon. His failure to do this is alleged to. be the. 


- result of threats of violence upon the part of the defendant- appellant. | 
In Hall ¢é al. v. Stone (16 L. D., 199), it was held inter alia (syllabus): 


cal A homesteader who claims priority of right by virtue of an alleged settlement; . 


| .. ‘must. comply’ with. the. settlement, laws atid - cannot defer the establishment and i Gy : 


maintenance: -of residence until the. allow ance~ -of his application to’ enter. 


This. proposition was again anvounced i in the recent case of Melnnis | 
et al. v. Cotter (21. L. D. , 97), wherein it was said that. | =e 


- One lig! claims the right. to make a homestead entry on account. of priority y of 3 
‘settlement must show that the alleged settlement was followed. mek the establish~ 
ment and maintenance of residence. 7 

On page 98 of the same opinion, it is said: aor 

It is maintained that as no entry had been allowed, McInnis was not ¢ compelled to’ 


fs keop up residence on the land’ ‘pending such’ allowance. : This position is not. well | 


taken. He must stand either upon his application to enter, or upon his settlement. . 
He can gain no superior rights by the application inasmuch as it was made simnl- . - 
taneously with that of Cotter anil McAlpine, and the’ only ground upon which he 
can stand-being that of prior settlement, it became incumbent upon him, in order 
to present such a case.as would lead to the allowance of his-entry,’to show not only e 
prior settlement;.as:settlement-in itself. confers 1 no. rights to ane but continuous 
| residence. ‘This he has failed to do. : 


The law requires: an’ entryman whose eatey is ‘under ae to. com- 


= ply with the terms of the law. It is equally binding in this. respect. 


‘upon him who’ claims the right of entry in a contest proceeding ‘by... 
reason of a prior settlement. Having failed to establish and maintain 
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residence: upon the land, as eeuaibed: by the Department in the. casé 
quoted, the contestant sets up as a reason for his failure to comply with - 
_ the law, the making of threats upon the part of the defendant, which: . 
intimidated him and prevented him from so doing. 

The testimony upon this question submitted at ue hearing was as. 
follows: | 
The contestant, Foote, testified that he sent his son upon the land to: 
do. some plowing; that the bey quit work and returned to him and 

stated | | : | 


that MeMillan and Mollison had ordered him off, and to stay off, and fon tial to come 
to. see me and tell me if we did not keep off the land in eee he had a right to 
shoot us; 


that he saw 7 the boy talking with McMillan and Mollison but did not 


hear’ what:they: said; that: he went ‘to. see: “MeMillan : but found. him in 


bed and. he would not get up; that he was on the SW. 4 of See. 1. T. 128, 
_ RB. 48, when Mr. MeMillan and Mollison were talking to his boy. 
The witness, Breithauer, testified that Mr. Mollison told him that he 
and Mr. MeMillan had told the boy that if he-did not quit breaking _ 
upon the land, McMillan would have the right to shoot him. | 
Mr. ‘MeMillan states that he ordered the boy to cease work, but that 


_ there were no threats made about shooting. 


Mr. Mollison stated that he advised the. boy to stop breaking but. 
that there was no shooting spoken of. | - 
| - Upon this testimony, the local officers before whom the téstimony 
was not taken, and whose opinion therefore fails to carry with it the 

_gpecial weight ordinarily attached to it by poearem ate decisions, held, | 


in effect, that. there was: intimidation. . 
The decision of your office of August 8, 1894, aiane no Aiptlies find- ee 
ing further than to say: “The defendant made entry of the land and om 


ordered. the. contestant to keep off.” 

The burden of proof rests upon the contestant. This is a general 
rule of accepted authority (Greenleaf on Evidence, Vol. I., Sec. 74); 
nor did the burden shift upon the contestant showing prior settlement, 
as that in itself would not, as has already been shown, inure to any . 
advantage to him since he is required to show a continuous residence, _ 
or give some legal excuse for his failure to do so and to ne this, he 
"asserts intimidation. : : | 


| ‘The testimouy of Foote and Breithauer is clearly incompetent as 
hearsay. American and Kn glish Encyclopedia of Law, Vol. Ix, page 
325. 


if he “did not keep off the land he (McMillan, presumably) would have 
the right to shoot them,” Breithauer says that Mollison told him that 
he (Mollison) and MeMillan had told Foote’s son that “if he did. not | 
que pees on the land MeMillan had a v Tight to shoot him.’ ae 


Foote testified. that his son said: that Mollison and McMillan said that — - 
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| “The testimony of Breithauer as to the avelar ation of Mollizon is ‘clearly i - 
- inadmissible. There is no attempt made to show that it is a part of | 


the res geste, and being hearsay it became’ incompetent. It maybe | 
said that while this is true of. Breithauer’s testimony, that of Foote is’. 


admissible as forming a part of the res geste. It is not shown what 


time had elapsed between the making of the threats, if. vney: were made, 
and the alleged. declaration of such threats by the son. In order to’ 
‘tmnake such a declaration admissible as a part of the res geste it must 
be shown that the declaration was so nearly connected with the act in’ 
- point of time as to make it a part of the transaction. It is not:at all — 
clear from the evidence that the declaration is brought within this rule.” | 

—~ Bat conceding it to be admissible as a part of the res geste it does not. 


strike me, in view of all the facts in, the. case, that Foote abandoned 
his settlement. because.of. threats. . : His own. subsequent. conduct.shows _ 


that he was not intimidated to the extent of being afraid of. bodily. | 
injury at. the hands of MeMillan, inasmuch as he one to his. house. | 
alone at 11 o’clock in the night. eo 
The fact that Foote did not produce his son as a witness to prove 
these threats, or account for his absence will not render the declaration — 
of his son inadmissible provided it is otherwise free from objection, but — 


"it is a very strong and significant fact toward showing that the testi- : 


mony as to the threats is not entitled to much credibility. : 
- When a party. offers testimony which, from its nature, shows that a 
. there must be better evidence of the fact behind it, which evidence is_ 
not produced and the failure to produce it is not accounted for, all of | 


the authorities agree that the credibility of such testimony is thereby — 


seriously affected. Greenleaf on Evidence, Vol. I, Sec. 82; Clifton Ve 
‘United States, 4 How. ., 242; The Sally Magee (3 Wall. , 451), . | 
Thus the failure to produce the son who conld give he best dete 
of the alleged threats: of McMillan, can but operate to affect: the credi- 
bility. of the testimony of the tather. Foote and McMillan. are both | 


interested witnesses. The testimony of Breithauer j is clearly incompe- 
. tent; and Mollison denies that there were any threats made. It cannot - 
de said that Foote has shown by a: preponderance of testimony that-he- —- 
Was, or that a man ordinarily alive. to his interest would have been, 


Intimidated, and. by such intimidation prevented from complying with © 
 thelaw. The testimony, even if held to be competent and free from any: . 
| objection, only goes to the extent of saying that McMillan had said that = 
he would have aright to shoot; there is. nothing in the testimony which _ 
| Says that he would do SO. s, 
There are other. circumstances: which affect the credibility of Foote’s - 
testimony. It will be remembered that his structure on the land was. a 
_ about four and one-half or five feet high, without roof, door, window or 
| floor; ; yethe testified that he took his wife there for fie purpose of. livin ig 
therein. and that she, after iuspecting it, declined to do so; and he seems ~ 
to: wish to have the Department believe that. her declination was the. 
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result of her poor health. It is hardly necessary to comment that a 
‘robust woman could not have lived in sach a dwelling. gO | 
‘The mere fact that McMillan ordered Foote and his son off the land _ 
cannot be construed aus intimidation. | it is a manner of assertion of 
E title and the law will presume that he was a-law abiding citizen. He | 
night have had the. plaintiff arrested for trespass, but that would not 
have been intimidation. Admitting for a moment that. Foote was 
intimidated by what he asserts his son told him, he had. his remedy i in 


the courts and could have had McMillan bound over to keep the peace ; | 


which would not have led him into laches which lasted for n early two 


years. 


For the various reasons given, I am led to hola ‘that the decision 
- appealed from was an error and it is reversed, 


MINING CLAIM—SURVEY—END LINE. 
BLACK DIAMOND Lops, 
— ‘For the purpose of including er hela aad claimed oe a lode ieeten Ww hich ‘ 


‘was made upon publie land, and valid when made, the end line of the survey of 
. said lode claim may be established within the boundaries: of a- patented aia 


Seoretary Smith to the iemmisivac of the General Land Office, Mareh 7 Cs. 
: | | 1896 (BE. B., JT.) 


‘The decision ae your office of August 10, 1893, eqn: under para- 


graphs 50 and 51, Mining Regulations apptoved. December 10,1891, an 


amended survey of the Black Diamond lode claim, Pueblo, Colorado, 
mineral entry No, 299, so ‘that the southerly end line of the survey 


‘thereof No. 7,862 | ould be established no farther into the Mt. Rosa 


placer as patented April 24, 1893, than was necessary to. include said _ 
ode to the point where it intersected the easterly line of the said placer. 


- As the said survey then. stood both the side lines of the claim entered — 


within the lines of the said placer, the westerly side line over two hun- 
dred and twenty feet and the easterly side line over forty two feet. 


An amended survey of the claim made in response to the require- 


ment. of August 10, 1893, was approved by the surveyor general Octo- . 
ber 19, 1894, and slows that the southerly end line of the claim is 
thereby established at the point where its easterly side litie meets the — 


easterly side line of the said placer, which point is still considerably to © . 


_ the westward of the point where the lode in its outward course or strike 
intersects the easterly-line of. the placer. On November.5, 1894, your 


| office dec lined to accept the survey as amended and directed that an | 
_. amended survey be made as required by its decision of August 10, 1893. 


_- “Thereupon claimant appealed contending that the amended survey | 
- approved October 19, 1894, is in contor mee with the law and with said 
a paraetapls 50 and 51, : 


"DECISIONS RELATING ‘To. THE PUBLIC “LANDS. | 285 


The only aacehon ‘presented, as. will thus: Appear: is whether. the - 
southerly end line of the lode claim must be established at the. point - 
where the lode intersects the easterly boundary line of the said placer, | 
or may be established at the point where such boundary line is met by. 
the easterly side line of the lodeclaim. If at the formér point the lode 
claimant must lose a small triangle of ground outside the said. placer - 
and included in his ape henson and ee which may possibly embrace | 

other lodes. . 
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Save YOO file an inch 


‘Paragraphs 50 and 51 referred to aboye are as follows: ; 
. 50. The rights eranted to locators under section 2322, Revised Statutes, are re= 


stricted to such locations on veins, lodes, or ledges as may be“‘situated on thé public . - 


_ domain.” In applications for lode claims where the survey conflicts with a prior 
valid lode claim or entry and the ground in conflict is excluded, the applicant. not — 
only has no right to the excluded ground, but he has no right to that portion of any | 
vein or lode the top or apex of which lies within such excluded ground, unless his — 

location was prior to May 10, 1872. His tight to the lode claimed terminates where 
the lode, in its onward course or strike, intersects the exterior boundary of anon, 

excluded ground and. ai within it. : a 
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Bl. The end line: of his survey Ghoul not, -fiaretone be established. beyond such 
intersection, unless it should: be. ‘necessary so to do for: the purpose of. including ; 
ground held and. claimed under: a location. which was made upon public land and — 
valid at the time it was made, To include. such ground (which may possibly embrace 
other lodes) the end line of the survey may bé established within the conflicting 
survey, but the line must be so run as not to extend any farther into the conflicting 
survey than may be necessary to make such end $line. parallel to the other end line 
and at the same time embrace the ground so held and claimed... The useless practice 
- in such cases of extending both the side lines of a survey into the; conflicting survey 
and establishing an end line wholly within it, beyond. a point necessary: under the 
rule just stated, will be discontinued, 

The regulations in these paragraphs were approved December 4, 1884, 
and have been in force ever since. Their phraseology and arran gement. 
were slightly changed by amendment November 7, 1895, but the mean- 
ing remained unchanged. Both paragraphs relate to surveys of lode 
claims, ouly, where such surveys conflict with each other, and where - 
the ground within the conflict . is excluded from the fe aa for 
patent. | : | | 

In terms these cepa cea clo not ae and upon. their face were - 
evidently not intended to apply to any case of conflict between the sur- 
' veys of lode and of placer claims. In no ease do they relate to a con- 
flict between claims, since all ground. within the conflicting lines of 
survey, where these regulations apply is expressly excluded by the 
application for patent. The reason assigned in paragraph OL for per- 
mitting the establishment of the end line of the survey of @ valid prior 
_ claim beyond the. intersection of the lode with the. exterior ‘boundary 
| of the excl uded ground, is in order that eround held and claimed under 
a prior valid location, and which may possibly embrace other lodes, may 
not be lost to the applicant for patent. This reason would seem to — 
apply with equal force pee the other claim was a lode or a a placer | 
claim. | | 

It is shown by record seidente that the Black Diamond lode. agin 
was duly located ‘upon the public domain August 20, 1891; and: that 
the Mt. Rosa placer was located September 19, following. The triangle — 
of ground hereinbefore mentioned is within the lines of the lode loca- 
tion and has ever since been held and claimed thereunder. No one is | 
contesting the right of the lode claimant to any portion of this ground. 
‘There would seem to be no good reason in view of the foregoing facts, 
why, by analogy with the practice obtaining in conflicting surveys of 
lode claims, the claimant should not be permitted to establish his south- 
erly end line at the point shown in his amended survey, in order to 
embrace the said trian gle. The decision of your office herein is accord- 
ingly reversed. | : = 


| an aaaals ri LANDS: aa - 


FORT SANDERS ABANDONED MILITARY RESERVATION —DESERT ENTRY, 7 
FRANK SIMPSON, 


- The S pefavenns right to make. one gate y maintes the existing laws of land formerly ; 
“-. embraced in Fort Sanders military reservation, accorded by the proviso to the | 
“act of July 10, 1890, is limited to ‘actual occupants thereon” January 1, 1890, 
and it Gerefors follows that the right to make a desert entry under said proviso, 
can not be exercised oe one who was not residing’ on the land. applied for at sald 
date. a ke 


Seoretar y Smith. to the ‘Commissioner of t the General Land Off: March o 
7, 1896. ge | (GO. B.) 


Frank siapeon has apieaied Gran your office dediaton of December 
_ 15, 1894, rejecting his final proof, offered January. 27, 1894, upon his 
desert land entry No. 3705, made December 6, 1890, for the E..4 of the 
NH, 4, the N. $ of the SH. 4, Sec, 32, T. 15 N., BR. 73 W., maey Gane 
Wyoming. | 
... The atid is within the’ o1 ioinal Fort Sanders military eeseera uote 
which was restored to the pane domain by the act approver J uly 1, 
1890 (26 Stat., 227). F 
The act akee the lands subject to disposal under the homestead Jaw 
ae with a proviso: | 7 : 
That actual occupants thereon upon the first day of January, eighteen hundred . 


ee, and ninety, if otherwise ‘qualified;:shall.have the-preferénce right to:make one entry, 


_ not exceeding one quarter section, under either of the existing land laws, which 
shall include their respective improvements. 
- It appears that on October 16, 1894, your office seqaiieed Simpson to 
furnish an ‘affidavit, duly corroborated, showing actual occupancy of 
the land prior to J anuary 1, 1890. This requirement he undertook to 
meet by filing an affidavit, sworn to before a i notary, public. This affi- — 
davit reads as follows: 7 — : _ 7 
| Frank Simpson, being first duly sworn, say, Ls am the same person who ciate - | 
_ desert land entry number 3705, Cheyenne, Wyoming, December pe 1890, for the fol- 
lowing described lands, to wit: | 
_ The east half of the northeast quarter and the north half of the southeast eres 
section thirty two (32), township fifteen (15) north, range seventy three (73) west. 
Some time during the year 1888, or prior thereto, I made settlement upon said lands © 
‘by enclosing the same with a substantial ‘fence about four miles in extent, and by | 
constructing ditches for the irrigation of said lands. I also laid the foundation for 


hy house and bronglt the materials upon the lands for the purpose of its construction - 


and had partly completed the building when J obtained work on the Union Pacific 
Railway. as a conductor, between Laramie and Rawlins, at which boca I have 
- been employed ever since. , - 


_ During the time since my filing on said land, E have raiseul crops of hay by irriga- ae 
tion, as set forth in my final proof, and have further. used the land for pasturing — 


stock, My absence from the same has been made necessary by my employment on 
the railway, where I have been earning money for my own support and HUE He | 
; improvement of said lands, — ; 


Before one has the - preference right to make an entry of a quarter 
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~ section of these lands, . under either of the existing land laws,” it must. 
appear that he is an.“ actual occupant thereon.” - : | 


This implies that the applicant must have been a pendent on the land 
January. 1, 1890. (See departmental decision in case of Jabez B. and © 


oo Caira M. Simpson dated February 4, 1896.) This is made all the more 


certain when the general laws relating to desert land entri ies are con-" 


> sidered, and where actual occupation of the land as a resident i is not 


 . required, while the mepe of possession. | is & sine qua non toa compliance 
with the law. | 

~The proviso to. the act ‘of J aly 10, 1890 Ca. does ‘not: give the 

preference right to any one to make a desert entry upon the lands in 


__ the reservation, but limits that. right. to one. who is an actual occupant “oe 


‘upon the land on January 1, 1890. Tf it were. not. intended by the act. 

to limit the entries to sotnal residents upon, the land, then the limita: | 
tion to “actual occupants thereon” would be without significance, for 
- occupation by mere possession without the requirement. of actual resi- 


| dence is a right under the general law relating to desert. entries. 


Moreover, the act opening this reservation was not passed until July. 
10, 1890. Prior to that date there may have been unauthorized o¢ceu- 
pation of portions of the reservation by non- residents and efforts made 


to irrigate large tracts. Congress expressly provided that the lands be | 


“made subject to disposal under the homestead law only,” with the 


4 proviso that “actual occupants thereon” be allowed to make the one 
.-entry under either of the existing land laws, which entry “shall - 


- inelude his improvements,” plainly meaning that an “actual occupant | 
_ thereon” must be an actual resident upon the land.on January 1, 1890. 
- But. Mr. Simpson swears that he made a settlement upon the lands. 
in 1888 by enclosing the same with a substantial fence, four miles in 
extent, and by constructing ditches for irrigation. He also. partly | 
completed a house on the land when he obtained work on the railroad 
as a conductor; that he had since that time raised hay on the land and 
pastured stock;. that his absence has been made necessary for his own 


support and improvement of the land. He thus leaves the inference 


that his home and residence was on the land January 1, 1890. If that 
be true, his absence for the purposes mentioned is excusable, and his 
final proof, if otherwise valid, might be appr oved. 
. There appears to be no adverse claim. a 
I have therefore to direct that you again call on Mr, Simpson - 


make another sworn statement (duly corroborated), before some officer: 


authorized to administer oaths in these cases, as to whether he was an° 

actual resident upon the land on January 1, 1890. When this affidavit | 
shall have- been received, you will pass in judgment upon t the whole: 
case as its merits may demand. —__ 

. The decision appealed from i is modified. 
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| SURVEY—CERTIFICATE OF DEPOSIT—ALASKA. 
SOUTH OLGA FisHine STATION. 


The. provisions of scaigon 2403 R. S.; as “amended by the act of March. 3, 1879, Site 
respect to the assignment of certificates of deposit, are not applicable to such . 
certificates issned on deposi ts for surveys in the I Territory of Alaska, _ 


Seer etary y Smith to the Commissioner of the General Land Office, March. 
| “FA8G6, 2, (8, =P, (0. JW.) 


The Arctic Packing Company on October Sth, 1891, deposited. one | 
hundred dollars with the Asst. Treasurer of the United States at San_ 
_ Francisco, California, to pay for survey of a tract of public land on the 
south shore of Olga Bay at the southerly shore of Kodiak Island, 
Alaska, and ee to pay for office work and Renonely; and obtained | 
certificate No. 62. te 
Ong anuary 8, 1892, the Arctic Packing Company executed a deed ; 
| of conveyance to the South Olga ishing Station, | a 
in and to its lands premises, improvements, plant and other property at and about 
its fishing station, situated on the southerly shore of Olga Bay near the mouth of 
Salmon. river, which Olga Bay is a tributary to Alitka Bay at the. southerly end of 
Kodiak Island in Alaska, containing about one hundred and sixty acres, more .or 
less. And. also all claim, demand, right and title to and in money deposit No. 62, 
for $135, made October. g 1891, by the said party of the first part with the United 
States Assistant Treasurer at ‘lie city of San Francisco. 

On November 22, 1893, the South Olga Fishing Station made appli- 
cation to enter ana purehase the land known as survey No. 47, covered — 
by its deed from the: Arctic Packin g POIEADy) and. offered euid certifi- 
cate No. 62, in payment. 

The register at Sitka, Alaska, refused to accept. said certificate, | 
From .this ‘decision the company appealed, and. on May 2, 1894, your 
office affirmed the decision of the ex-officio register. From this decision 
of your office the South Olga I ishing Station again ‘appeals. ol 
_ Only qnestions. of law are raised by the appeal. The ex-officio regis: 
ter and your office concurred i in finding that certificates of deposits for 
surveys in Alaska are not assi iguable and as authority for such finding 
cite section 2403 Revised Statutes, page 441, and para Brae 9, pees 3y 
General Land Office circular (12 L. D., elas 

. Section 2403 R.S., is as follows: 


-WHieEe settlers make deposits in accordance with the provisions of section 2401, 
the amount so deposited shall go in part. payment for their land situated in the 


townships, the surveying of which is paid forout of such deposits; ; or thecertificates 


issued for such deposits, may be assigned by endorsement and be received in pay-— 
_ ment for any public lands of the United States entered by settlers under the te: - 
-.emption and homestead Jaws of the United States, and not otherwise. 


. Para graph 9 of the cireular above referred. to reads as follows: 


The provisions of section 2403 of the Revised Sti atutes as amended by the act of. 
_ March 3, 1879 (20 Stat.. 352), relating to the assignment of certificates by endorse- | 
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* ment, are not applicable: to-certificates of deposits for surveys in Alaska under. said 
act of March 8, 1891, for the reason that the former statute contemplates the use of | 
the certificates, after assignment, by settlers under the pre-emption and homestead 
laws of the United States, and not otherwise. Therefore these triplicate centientes 

ean only be used by the respective depositors, in, payment for lands in Alaska. 


- ‘In construing section 2403 R.S., your office held that the public raha: 


laws had not been extended over the territory of Alaska, thereby per- 
mitting entries under pre-emption and homestead laws, and that said. 
section had no force in said territory. This holding I think iS correct 

and your office decision 1 is approved. . 


RAILROAD LANDS—ACT OF JANUARY 23, 1896. 
LUELLA Wasson. 


By the terms of the arietanter y act. of January 23, 1896, the right of npuainee under 

- section 3, act of September 29, 1890, conferred upon persons. who settled with 

" intent to buy from. the company, is not defeated by the non- Sonu nity of the 
tracts applied for. | | 3 


: Sekai Smith to the “Commissioner of the General Land Office, March 
Wed.) | i 7, 1896. 7 (W. A. Ba) 


On March 18, 1893, Luella Wasson madé cash entry No. 3525, under 
. the act of Se atnber 29, 1890 (26 Stat., 496), for lots 1, 2, 3, antl 4,0f 


See. 1,7.258., R.17 E., and cash. entry No. 3526 for the N. } of the . 


NE. 4, the SW. 4 of. the NE. 3, and the NW. 4 of the SE. 4 of Sec. 4% 

6.2 8, BR. 18 E., “The Dalles, Oregon, land district. | | 

AS the. tracts poeered by these two entries were not soiienous s, and. 
it appeared that the right to purchase was based solely on settlement, 
which settlement was made on the land covered by entry No. 3526, your 
office, by letter of November 12, 1894, held cash entry No. 9525 for. 
cancellation. — 

-From this action claimant has appealed. | 7 

It appears from the corroborated affidavit of appellant that. she is 7 
the widow of James B. Wasson; that in 1885 said James B. Wasson — 
settled upon and took possession “of all the land above described with 
the intention of purchasing the same from the Northern Pacific Rail- 
road Company; that he applied to purchase said lands from said com- 
pany and received in reply a letter stating that the condition of the 


grant was so uncertain the company was not in a position or was not 


willing to make any agreement of sale at that time; that James B. 

Wasson remained in possession of all of said land up to the time of his 
death, which occurred January.23, 1888; that since his death appellant. 
has held said tracts in like manner; that both of the tracts have been’ 
‘fenced. and all of the land is under cultivation, except about forty-five 
acres of one tract and ten acres of the other; and that the whe value . 
of the improvements is about. $1,000. 7 
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| On January 23, 1896, an act, aniendatory: of the act of September 29, 
1890, was approved (Publie No, 8). The proviso to’ aid: amendatory e 
| act reads as follows: 3 | a 3 . 


Provided, That actual residence upon. hee lads: by persons scatatnitne ine Tight to 


. purchase, the same shall not be required where such. lands have. been fenced, eulti-. ap 
vated, or otherwise improved: by such claimants, and such. persons shall.be permitted: ~ _ 


to.purchase two. or more. tracts of such lands by legal subdivisions, whether contigu- . 
ous or not, but not exceeding three hundred and: twenty acres in the age gregate, 


This proviso ‘covers the present case, and Luella Wasson must accord- 
ingly be’ allowed to complete the purchase of the two tracts applied for 
by her. . : 
: Your office decision i is rever rsed. 


RAILROAD GRANL—CONFLICTING GRANTS S-PARTITION OF LANDS. 
Unto “Pacrric R. R. Co. 


| In ae Saitition: ‘of jaa within the seenipine Limite of the grants: to the Union 

Pacific R. BR. Co., and the Kansas Pacific Ry, Co.; the companies alone were parties © 

' thereto, and ne must look to its grant within said dimits as ous source of its 
. title, and not to the award under said ‘partition. , 


Secretary ry Smith to the Commissioner of the General Land Ofice, Marek ~ 


| i a: 


Th reference to the solieation of the Land Commissioner of the Union  . 
Pacific Railroad Company, for. patent to N. $ NW.4, Sec. 25,T. 75. — 
R. 7 #, , Topeka, Kansas, your office reports and finds, under date Octo- 
ber 8, 1804, as follows: . : | | 


Register and Receiver, Topeka, Kansas, | ee 
Sirs: On May 27, 1882, the Central Branch, Union Pac, R. R. Co., listed’ per list 
No. 18, Concordia. office hie whole of Sec. 25, Tp. 78., R.7E., then inated inthat 
district, and all of the section. except the. N.4 NW. 4, was patented. to the company. - 
April 10, 1886, but this tract was omitted from the patent for the reason that at the 


date of the definite location of the company’s road, May 29, 1868, it was. cmbraced : © 7 


in homestead entry No. 2626, made. May 28, 1868, by one Frederick re whose 


i entry was subsequently canceled. 


This land falls within the overlapping limits of the wane és this company and’ the a 
Kansas Pac. Ry. Co., and-both were made by the same acts of Congress, viz. : July 
1, 1862 (12 Stat., 489), and the amendatory act of July 2; 1864 (18 Stat., 356). The 
_ road of the foniner was definitely located May 29, 1868, of the latter January 11, 1866. 
In 1880 the companies agreed to partition the lands lying i in the conflicting limits: : 

_ of their grants, and appointed Samuel J.Gilmore to make the division. ‘To hed former, 
he awarded 34,670.89, to the latter, 39,375.53 acres. The award was approved by both : 
companies, on the basis of valuation, and the Kansas Pacific Company relinquished © 
to the Central Branch Union Pac. Co., all claims to the lands allotted by said Gilmore 
to it (C.B. UP. Company) i in list OB”, now on. file in this one and. ne tract in 
” question is included in said list “B”. 
‘Under the law, as construed by the supreme court in the case of Kansas Bae: Ry. 
~ Co. v. Dunmeyer (113 Loss, 629); ; the land was excepted from the grant to the Central 


| _ Branch U.P. Co., by the entry of aaa mcaed was. eee when the right of | eo ae 


that company attached. 
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Its selection of the tract is there fore -held for cancellation : sub) ect to the > right of : 


-_ appeal within sixty days, 


“The land commissioner of the eptern Pac. Ry. coe successor: to the tere Pacitie 
: Ry. Co., now insists that the tract should be patented to that company. 
: While it is true that the road of that company was definitely jeaaeedt before 
_ Abramson made his entry, and the land was not excepted: from that grant, it is a 
fact that the company is only entitled to a moiety of the:lands in the overlapping | 
limits, which it received in the award on the partition, in satisfaction of its grant 
as to-that part of it. 
‘Since the company accepted the award, as the result of a voluntary stipulation, 
and relinquished all claim to tbe lands awarded to the other company, it cannot 
now consistently assert any claini to lands which of its own volition, it had waived 


all right to. 


Should this decision become final, the selection of the tract ig the company, first 
_ named above, will be canceled and the land held SUH Ceh te au by the first Sa aiae 
_ applicant. : 

~ The companies will be notified Oy ‘bis office of this AOUIO Ms Make note neicor on 
your records. 

The Union Pacific R. kk. Co. aan ron said decision ieee that — 
it was error under the statement of facts, to hold its selection of the | 
land in question for cancellation and to deny its right to. patent for 
the same as successor to the rights of the Kansas Pacific It. R. Co. 

_ Under their grants, each of the companies: named was.seized of all | 
the lands within the overlapping limits of its grant, though each was 
_ entitled to a moiety only of the lands within such limits. The two 
- companies were alone parties to the partition. The partition was not 
the source of title as to either, but after partition, each must revert to 

its grant as the origin and source of title to the land awarded to. it. 

The Union Pacific R. R. Co. would not therefore be entitled to. patent 

for the tract involved which was covered by Abramson’s homestead . 
entry at the date of the definite location of the Companys sroad. Your | 
i office decision is accordingly approved. | | 


“RAILROAD GRANT—LAND EXCEPYTED-SETTLEMENT RIGUT. 
BOUMHOEFER v. St. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. 


Land embraced within the settlement’ claim of a qualified pre-emptor at date of 
- definite location is excepted from the grant, even though such claim is never 
asserted by a filing or entry. : 


Secretar ye Smith to ie Commissioner ae the General Land Office, March 
17, 1396, 7 | (G. CO. RB.) 


- - The St. Paul, Minneapolis and Manitoba Railway Compariy has 
i ee from your office decision of October 9, 1894, which afiirmed 
_ the action of the register and receiver reowminending that the applica- 
tion. of Louise Boumhoefer to. make homestead entry of the NE. + of. 
Sec. 1, Tp. 180 N., R. 40 W., St. Cloud, Minnesota, be allowed. _ 
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It appears that the tract is within the ten-mile (primary) limits of 
_ the grant ‘in aid of. the St: Vincent extension of the said road, as fixed 


-. by the map of definite location filed December 19, 1871, and was listed | 


on account of the grant October 28, 1879, list 6. 
_ -STt appears also that the tract is within the forty mile ‘vehi limits 
of the Northern Pacific Railroad, definitely located November 21, 1871, 


but outside of the withdrawal on general route. The last named com- 


pany has, however, made no. application. to select the tract in dispute, - 
and is ther efore not a party to the controversy. | : | | 
The facts, which are not disputed, are recited in “your ane office | 
decision, and are as follows: | if 
In the fall of 1870 (prior to the date of definite location of said road, 
_Devember 19,1871): es : | 


Peter Hanson moved on the tract, built a ane ; br oke some and, and continued: 
to live there until May or June, 1877 ; that the said Hanson, during said period, was 
qualified to make either a pre- emption or a homestead entry; that when’ Hanson 
Temoved from the land Avdrew.Nelson-moved on, and.was: succeeded by Franz Anton — 
Boumhoefer; that the present applicant is the widow of the said Boumboefer and | 
has spite’ to live upon and cultivate said farm since the death of her husband ° 
in 1888; that she has eight children to support, and: that. her “ey ovements on. said 


. tract are valued at $1500.00. 


While not denying that the en was settled apon and ocenpied a a 
qualified pre-emptor at the date of definite location, yet. the company — 
insists that inasmuch as the settler on the land at date of definite loca: 
tion failed to assert any claim by placing it of record, that the right of. 
pre-emption or homestead did not thereby attach; and that it is not 
competent for other parties who settled long after definite location to 
allege and prove that the former occupant had a valid claim, when such 
claim was never.asserted bya filing or entry. | | | : 

The settlement and residence on the. land of Fence, au @aaliied 
pre-emptor, from 1870 to 1877,. was the initiation of a right, and that 
_ tight had.attached at the date of definite location. | Such being the fact - 

- the land was thereafter excepted from. the grant, and the company, was 

entitled to select indemnity. therefor under, the. terms of the. granting 

act. Northern Pacific. R. BR. Co..v. Evans, 7 L. D., 131; Northern 

Pacific BR. R. Co. v. Bowman, idem., 238; Northern Pacific R. R. Co. 
©, Aurys, 8. L. D., 362. _ | 

| The ere appealed f from is. ‘affiemed. 


AUSTIN v. LUBY ET AL. 


Motion for review of departmental decision of December 28, 1895, 21 
Li, D., 507, denied by Secretary Smith, March 11, 1896. - wey 
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SCHOOL INDEMNITY. SELECTION-MINERAL LANDS. 7 as 
Tan Stave OF ‘CALIFORNIA. 


School indemnity selections of land returned as mineral will noe be allowed. without 
due compliance with the reguiations requiring notice of the ppp Ontrous: and 
affirmative proof as to the character of the land. 


Secretary y Smith to the Commissi oner a the General Land Ofte, March 
| 11, 1896. a (P.d. Ci.) 


It appears that the “State of California, on October § 23, 1894, offered 
for filing three indemnity selection lists, maiibered: 2400,. 2403 and 2404, 
. for lands described in townships 6 and 7 , ranges 12 and 13 K., Scie. 

mento land district, which were rejected by: the local officers, because 
the lands had been. returned as mineral.in character. ‘The State _ 
appealed, and your office by letter of. March 4, 1895, affirmed the action . 
below, whereupon it prosecutes - this. appeal, alleging that it was error 


. to refuse the indemnity selections; that they should have been allowed _ | 


and then.a hearing ordered to establish their character... 

The: position assumed by. the State is entirely un ere nat 
Amended rule 110 of ‘*United States Mining Laws and Regulations . 
Thereunder,”. of December i 1894, pepe J a 4; 1804 oa L, a 
B)s reads as follows: | | | ; 

- In case of application to enter, ieeatac or select: ach iaiaee as “agricultural; “vitae 


| laws i in which the submission of final proof after due publication and posting, is not - 
required, notice thereof must first be given by publication for thirty days and post- 


= ing in the local office during the s same period, and aftirmative proof as to the char- 


acter of the. land submitted. . -In the absence of alleg rations that the land is mineral, 

_ and upon compliance with this requirement, the eOMEy) location, or selection will be 

allowed, if otherwise regular, : 

| ‘This rule was in force at the ite the Sapilication to make these indem- 

nity selections was presented, and it was incumbent on the State to 
comply therewith before they could be allowed. | at 

Your office judgment i 1s, therefore, oe 


KINSWA -¥. NORTHERN PAcIFIc R. BR. Co. 


Motion for review of departmental decision of December 4, 1895, 21 
L. D., 457, denied by Secretary Smith, March 11, 1896, 
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» . APPLICATION ‘TO a - 
OALEB C. WILLIAMSON. _ 


An agpiieant for tho: right of entry who, under a rule adopted by the local office, 
deposits his application and receives a number corresponding to his place i in the 
line of applicants, and thereafter fails to respond to such number when it is — 

reached and called, loses his priority as against a subsequent. intervening apps 
cant. 


Seoretary Yy Srnith to the. Commissioner of. the Sonera Land Orfve, March - 
11, 1896. oe re 


On the Lith of. December, 1893, Caleb C. Williamson. lodged in the 


land office at Enid, Oklahoma, an. ‘application to enter lots 3 and 4 and 


the 8. 4, NW. 4 of Sec. 2, 1. 23 Ni, R. 7. W., which was permitted by the 


“ - local officers. to facilitate business, aid applications, to be completed by 
such applicants responding to theie number in line, wheli it was. there- 
after called, and paying the filing fees. and receiving receiver’s duplicate 


_ receipt. | Williamson failed to jeeespond to his number when. his Oe x 
tion was reached. 


‘December 15, 1893, Tees re Sent made application for same oe 


~Jand, and was allowed to make. entry. ee | 
On the 5th. of January, 1894, Williamson sought to ‘complete his 
‘application. of the 11th ‘of ‘December, which was, Fea. because of | 
conilict with Stormont’s entry. . 
- From this action Williamson appealed and on oom ban 10, 1894, your. 7 
_ office affirmed the finding of the local officers, Williamson has appealed | 
= from said. Jast. named decision. .The terms upon which his application 
was received not having been complied with, Stormont’s entry was 


properly allowed, and if Williamson has settlement rien his poe ; - _ 


is by contest of Stormont’s entry. 
Your office decision is affirmed. 


WHITE ». DODGE. 


a - Motion for review of departmental decision of Decsuber 16, 1895, 
21:1. D., 494, ‘denied d by eer Smith, Mareh - 11, 1895, 
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CONTEST PROCEEDINGS—PRACTICE—COSTS. 
HALL v, LAKE. 


A contest may be properly dieniisaad where the. contestant: declines. to pay the Poet of | 
taking the testimony on the part of the contestee, and waives the pr eferred ri ght — 
me of entry, and it is apparent that such waiver is not in good faith. | 


Secretary y ae ith to the Commissioner of the General Land Opfice, March 
11, 1896. — (B. B.W,) 


On the 11th of September, 1893, che Above named contestee, Bessie Ji. 
Lake, made lomestead entry of the 8,4 SW. 4 Sec. 2, aud the S.4 SE.4 
See. 3, T. 16 N., R.15 W., at Kingfisher, Oklaboma.. On the 31st of Octo- 
~ ber, 1893, she van eranted leave. of absciree for one year, alleging in her. 

application that she had. made settlement.on the 14th of September, 
1893, built a house twelve by fourteen feet in size, and resided there. 
ever since; that she had two children, nine and seven years s old; that 
the ailiese of these was sick; that because of the great distauce to 
medical aid, and her means pei exhausted, she desired leave for the 
purpose of going where she could get work whereat to make a living 
for herself and children; and to make money to HADEONG: her claim 5 that 
she had no team or 4éolk to work with. 
. On the 12th of September, 1893, the contestant, Ww. B. - Hall, made 
homestead entry of the NW. 4sec. 11, T.16.N., RB. 14 W., and on the 
11th of January, 1894, in the absence of Mrs. Lake, he filed affidavit of 
‘contest against. her eutry, alleging failure to establish residence, aban- 
donmeut, that her leave of absence was contrary to law and void; that she. 
was a niarried woman and not the head of a family, her husband being 
alive:and not divorced, and ther efore not qualified to enter; and asking 
to be allowed to prove his allegations, and to pay the expenses of the 
hearing. Sometime between that date and the 2ist of May, 1893, the 
day set for the hearing, (the date is not shown. with certainty) he 
- applied for leave to change his entry from the land theréin ‘descr ibed 
to the land embraced in Mrs. Lake’s ‘entry. . 
At the hearing, after Hall had introduced his testimony 1 Mrs. Lake. 
- hada witness sworn in her behalf, and then Hall announced that he 


-waived his preferred right of entry under the contest, and demanded — 


| that Mrs. Lake be required to pay the cost of: taking: and transcribing 
her part of the testimony, as provided in rule 55 of the Rules of Prac- 
tice. He also announced his refusal to pay any part of the costs of 
taking and transcribing Mrs. Lake’s testimony, and thereupon she 
moved to dismiss the contest, which motion the register and receiver 
sustained. Hall appealed, and on the 30th of October, 1894, the Com- 
missioner of the General Land Office affirmed the ction of the register 
and receiver in dismissing the contest, and also rejected Hall’s applica- 
tion to: amend. or change his entry. Hall then appealed to-the Depart- 


‘nent. 


7 the ee is aflirmed. 
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The decision of the. Commissioner is eornee Hall's. wnppoaLiant to. 
enter the land Was pending, and itis obvious that he thought it would _ 
take precedence i in the event of the cancellation of Mrs. Lake’s s entry, 
-and that bis offer to waive his pr eferred right was. but a subterfuge to. 
evade payment of the costs, the condition upon which the law eee: 
him the preferred right to enter. a | : 

The decision of the Commissioner of the Geicral ene Office, both as. 
| to the dismissal of the contest and eae of the application’ to pene 


“McCnrysran EY AL. ¥, SURBKA TowNsitE.. 


| “Motion for: review of departmental lecision of December 4, 1895, Ot, 
IL. Ds 478, denied by Secretary. prot March. 11, 1B0G: | | 





_ _ PRACLICE—APPEAL—HEARING. 
| Boswenn RY AL. 0. WATKINS. 
| The aeeuuaice of au apical filed: out of time, and consideration thereof Ww ith other . 
appeals involving the same land, by ordering a hearing to determine the rights of | 
all parties, cures any defect loteiy in | the alisence of objection thereto prior 
-_ ‘to the hearing So ordered, 7 | a 7 ee fc 
- Seoretar y Smith. to the Commissioner ie: the General Land Office, u arch : 
| : | | id, 1896. Se _ (A. E.) 


This i is an peal by BGaqe ll and Hance font your office decision of | 
‘October 18, 1895, allowing the application of Watkins to make home- 


stead entry of the NW. 4 z of Sec, 4, Tp. 16 a B.2 » W., , Guthrie, Okla-_ : 


homa. | 
Watkins made aaelte ation on “April 97, 1889; Boswell on May 8, 1889, | 
and Hance July 24, 1889. All these applications were rejected iecsaae | 
of the pending application we certain townsite settlers for the. same i 
land. | 
Boswell and_ Hance appealed fr onl he iéieotion: of: their applications. 
on May 8, and. Aug ust 9, respectively, but Watkins did not appeal until 
| September 6, 1889. Mone: of these appeals appear to ‘have been con- 
sidered by your office, but as the Department on January 13, 1891 (12° 
L. D., 653), rejected the townsite application, your office, on July 24, 
1891, returned the applications of Watkins, Boswell and Hance, and 


| = directed that a hearing be had to determine who had the prior right to 
make entry of the Jand.. In ordering this eee your office directed mo 


‘that in deciding the question, 


You will take into consideration the qualifications of the peplicaie. the prion = 
and legality of their initial act) aug the. oe made to maintain their respective 
claims. ~ 
>. At this: honpine: all: ‘parties: were: Perey and. on J July 5 By: 1304: tie : 

local office found that Watkins was the first to: settle oon the* land * : 
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-. that. shore after filing his application, and. after he. had followed up 
his settlement by acts. of: improvément, he. was. taken sick and went to 
Kansas for medical treatment; that: while. there he received word that. 
his wife was dangerously ill in ‘Michigan, and he went there, but did not _ 
arrive until after his wife had died; that he was unable through sickness. 

to return to the land until August, “1889, . The office then recommended 
that the applications of Boswell and. Hance be, ae and that of - 
“Watkins allowed. | 

Hance and Boswell iapealed, and on n Apt i 26, 1395, your office held 4 
that Watkins, by his failure to appeal i in time from the rejection of his. application . 
to enter... :.. forfeited whatever rights he had acquired asa settler. .... as 
is against an intervening adverse claim, unless there exists some good reason for his 

failure to appeal. which will excuse him... ., : . 

Your office then rejected the applications of Boswell and Watling 
and allowed that of Hance. | | | 

On a motion for review your office, on October 18, 1895, revoked and . 
set aside your decision. of April 26, 1895, and: allowed the application 
of Watkins. 

-From this Hance and Boswell has. 

_. When your office accepted the appeal of Watkins, iene filed out t of 

‘time, and considered it upon the same basis as it did the appeals of 
Hance and Boswell by ordering a hearing, any'defect was cured, and 
it was too late to raise the question after the hearing. » Had. Manes 
and Boswell. desired to raise the: question of error in your office allow- 
ing Watkins to be a party.to the hearing after his failure to appeal in 
time, they should have appealed from that ruling, and their neglect SO 
to ‘do precludes them from raising the point after the hearing. 

In view of this, the only question which is left to be considered by 
the Department i is that for which the hearing was a ed, to wit, “the 
priority and. legality of their initial acts.” 

Both the local and your office have found that Watkins was the prior 
settler, and that fact is not disputed by the other parties to the con- 
-troversy. The testimony sustaining this ending your ollive decree 
allowing the hes) of Watkins i is affirmed. 


HOMESTEAD ENTRY—MAINTENANCE OF RESIDENCE. 
WARY v. Gaumntrz. 


OA contract anaes is a omieateadee through which he secures the ®ultisation of the 
-, land by a party who lives on the land with him for such purpose, and is paid for | 
such service out of the crops so raised, is not inconsistent with the maintenance ws 
of residence. 


| Seoretiury Y Smith to the Ooiumisiona: of the General Lend Optce, Mar ok 
m3 11,1896. (Cd. WW.) 


May 11, 1889, Fred. Aug. Wilhelm Gaumnitz made homestead entry 
7 No. 14, 4146 for SW. g, SW. 4 Sec. 10, T. 33.2 N., RB. 30 ee St. Cloud, Min- 
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Si “nesota. i uly 10, 1894, he offered final proof and. J oseph Hary appeared 


as protestant. On J aly 12th, 1894, the local officers approved said final 
proof, subject to the right of soca August. 6, 1894, Hary appealed. 
to your office, alleging that. the: evidence cowed: that Gaumnitz had 
- not: resided continuously on. the land for five years, but had been absent | 
from it for more than two year's. last past. | 
~ On Noveinber 25, 1894, your. office considered said eapeal and final 
proof and rejected the final proof. Pending Hary’ s appeal Gaumnitz . 
died, and within the time allowed for appeals, Oscar: Gaumnitz, as 
special administrator of said Fred. Aug. Wilhelin Gaumnnitz deceased 
” filed his appeal from your office decision. | | 
That the case is one of some doubt, is indicated by tie fact that your 
office and the local, officers found differently. on. the question, of the 


| maintenance of. residence by. the entryman, during the last: two years _ 


of his entry. After a careful examination of the evidence, I ‘am satis- 
fied that the equities. are all with the entryman. and that the entry 


should be sustained and the final proof’ approved, unless the law clear ly 


-- demands, a: different course.) It is clear that the entryman, an.old man, 


anda widower, established. his residence upon the land, put all he was | 4 
~. worth upon. it, in improvements, cleared twenty- five to twenty: -eight | 


acres, built a dwelling-house,, barn and granary upon it, furnished his. 


a house and resided: upon, the land and cultivated it for three. years. E 


These improvements are estimated at. not less than four. hundred dol- . 
lars. During the last two years, he.is shown to have. been unable to _ 
- cultivate the land himself and he entered into.a conti act with Joseph - 


i ary, the protestant, in reference to the cultivation of the land, for a. 
period of three years. Under the terms of that contract, the entry- ae 


man reserved the right to continue his res idence on the. and. allowing 


| _ Hary to occupy the building’ with him, and none ‘of its furniture was 
removed, The proof shows that jhe was. frequently there during the 
 two-years in. question, but was absent a good deal of the time under 


medical treatment in St. Cloud. The terms. of the contract. .between . 
. him und Hary seem to have been that Gaum nitz should furnish seed and 
. direct.whaterops should beplantedand that Hary.should do‘all necessary 
work and receive as compensation one-half of all the crops, to be.paid — 
_ by Gaumnitz on the place. Thesupreime court of Minnesota, in the case 
of A. L. Porter ». Martin S. Chandler, vol. 27, page 301, held a similar | 
contract to be a coutract for hire. If a contract for ire in contradis- — 
tinction to one strietly of tenancy, it would not be inconsistent with. - 
the maintenance of residence upon the part of the land owner. .I find 
nothing in the proof or conduct of Gaumnitz to indicate any intention 
upon his part to. abandon his home and select another residence and 
the question is, whether his absence, during his il] health, under the 


circumstances disclosed. by the record maybe excused. in my opimion 


it should be, and your’ office: decision 4 18: reversed; and the firial: Proof of 
Gaumnitz approved. | de es 2 
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7 CONTEST—APPLICATION TO. ENTER-DEATH OF CONTESTANT. 
. | — WILKA’S ‘HEtrs v. Martin ET AL. 


The dele of au actual settler, with a pending application to oaks homestead Shey: 
who dies before the final determination of a contest instituted by Lim against. a _ 
prior adverse entr y, descends to his heirs, and may be perfected by them ou the 

cancellation of the entry under attack; and this right is in no manner dependent 
upon the provisions: of the act of. Taly - 1892, , With respeet i: heirs of-a 
contestant.. 

Secretary Smith to ‘the Commissioner of the General gaa Office, Mar ch 


14, 1896... . oe (7, D.) 


The defendants in the case of the Heirs of Joli H. Wilks v. Robert 
S. Martin and Lillian S. Davis, move for a review of. departmental 
decision of September 5th, 1895 (unreported), wherein their homestead 
entries were held for cancellation as to the W. $ of the NE. 4 of Sec. | 

25, T. 88 N., E. 45 W., Des Moines land district, Towa. eg 

No point is raised in either motion, that was not made on the Hppe 
| and considered in renderiug the decision complained of. ) 
-. This land was included: in lands patented to Iowa for the Sioux City 
and St Paul Railroad Company, but became subject to forfeiture © 
because of the company’s failure to construct the road as required, and: 
was by the state reconvey ed to the United States and restored to enty | 
| September 12 >, 1887. | 
‘In 1883-John H. Wilka sailed: on the land, ania Mareh: 29, 1884, 
applied to make homestead. entry for one hundred and a acres so 
"settled on, including the tract in controversy. | 
His application was rejected by the local offers for conti with said | 
Zz land grant, aud he appealed. | - 
Action upon this appeal was suspended J une 21. 1884, senda action 
on the rights of the railroad company for these and on lands, and no 

action was ever taken on the appeal. | We | Gee gs 

On d une 19, 1834, Martin applied to inake homestead entry Fite one 
hundred and sisty acres. including the tract in dispute, : which was 


rejected for the same reason. 


Appeal was taken and action thereon suspended as in ‘the Wilka case; - 

The land was réstored to entry September 12, 1887, and on that day 
Martin filed his application to. enter, and on Pra 13, 1887, Wilka 
nos his application. 

The local officers. without a eee on Bepiem ber 15, 1887, vllow ed 
Martin’s entry, and rejected Wilka’s for the land in controversy. 

Wika appealed. ao that. poem) and aalcee for a hearing which 
was ordered. , 

~The evidence on the hearing showed: that Wilka was: the prior settle: 
on the one hundred and sixty he claimed, including: the tract in dis- 
pute; that he tried to make entry and upon'rejection of: his application 
-appealed. ‘He continued. to live on.the land witl: his, family. as. a home: 
stead, and the first day after it was open for eae he: ‘appear ed atthe — 
land office to make entry. | 
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- Martin-was living upon: aounie land and appeared to enter the | 
‘ land he. claimed including this tract, the day it was open for entry. | 
~The evidence shows that-so far as possessory right can give an equity, < 
it was with Wilka. He had lived on the land as his home for four 
-. years and showed no laches in appearing to make entry when it could. 
‘be done legally. The only question left: then is whether the heirs.of 
Wilka, he having died Deceinber 29, 1899, can complete the entry, after 
the decision resuits in favor of the contest he inangurated. 
‘Jt is urged that the heirs of Wilka cannot have the benefit of the 
decedent’s contest because it is claimed that the act of Congress of 
July 26, 1892. (27 Stat., 270) amending See. 2, of the act of May 14, 1880 
(21 Stat., 180) is “not retroactive and does not give to the heirs of a 
coutestane who died Bor to the DHReBe of the act, the na to main- 
tain the contest.” . | | 7 | 
In the first place it. will be noneed: that Wilka was. not a contestant 
such as was contemplated in said act of July 26, 1892, but.was an 
actual settler on the land with a pending acon to ane. home- | 
stead entry for the land; and under such circumstances upon the death 
_ of the successful contestant his heirs had the right to make entry before _ 
the passage of the amendment just cited. | ee 
That amendment.extended. the rights of a contestant: under a pend. . 
ing contest to the heirs of “any person” who has contested. | 
~ A bona fide applicant for land with an application pending at the 


time of his death, had such a right to enter the land, as descended to ~ 


the heirs, before that amendment, even when not settlers on the land.» 

_ Sharrar v. Teachman (5 L. D. » 422); Southern Pacific R. R. Co. v. Sturm, 
(2 L. D., 546). | 

—. ‘The circular cited by attorney A fox Martin’ as L. D2 a does not 

. apply in this case. 

| ‘The motion. for review is denied, 





INDIAN RESERV ATION--BOUNDARY LINES—RES JUDICATA. 
RED LAKE AND WHITE EARTH INDIAN RESERVATION. 

The direction of the Secretary of the Interior that a. boundary line of an Indian 
reservation, as theretofore surveyed, should be retraced and marked on the 
ground, is a final adjudication as to the correctness of said Hine that should not 
be distnebed by his successor in office. . | 

The approved boundary line of an Indian reservation will not, after a Japse of year 8 
be changed, where such action will operate to disturb vested rights acquired: in ; 
good faith under the previous executive action of the Department. : 

Where a boundary line of a reservation that has-been long accepted by the parties - 
in interest is attacked, and a different: line alleged to- be the true one, and: there . 

- is room for doubt, as to which is the true line, the doubt should be resolved in 
favor of the established line. my 4 | | 


Secretary Smith to the Commissioner of the General Land 1 Office, Maveh i 
. ed ae ABPACIG:. He agave wo B22 (&1. P.) 
On December: 27, 1895, you ‘submitted for my ere a letter of. 
instructions to the registers and receivers: at ‘Crookston and Duluth, oe 
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aa ‘Minnesota, relative to ie disposal of the lands esded by the Ghippeva 


Indians, which,.as a-restult of the examination ofa portion of the land 


. in the Red Lake and White Earth Indian reservation, Minnesota, under 


the provisions of the: act of January 14, 1889 (25 Stat:, 642) have been. 
classed as “ agricultural” and are therefore subject: to: ‘disposal . under 
the sixth section of said act. In connection with this matter, you sub- 
mitted. for the consider ation of the Department the question as to 
whether the southera boundary as laid down in the latest township 
_ plats shall be considered as the accepted southern boundary of the Red. 
Lake reservation as it existed before the cession: under the: act of. Jan- 
- uary 14, 1889, supra. | | 
~ J am also in receipt of your ethics iatter of Febraary 18, 1896, in. : 
answer to my reference to you of a letter from Mr. M. R. Baldwiv, aint 7 
‘man of the Chippewa commission, in regard to the location of the north- 
west boundary of the Red Lake reservation, for invéstigation and report 
thereon, and of your letter of February 19, 1896, transmitting the pone 
stead spplieation of nae a A. iydiard for the 8. 4 of the SE. 
of Sec. 7; and the SW. 4 of the SW. 4 and lot 5 of Sec. 8, T. 148 N,, R. 
33 W., St, Cloud land district, Minnesota, on appeal fori your. nities 
from he rejection thereof by the local. office at St. Cloud; which tracts . 
are included in the Red Lake reservation, as it is now ‘defined on the 
~ township plats. . 
-. You also. transmitted with your letter of opraanyd 19, 1896, notices _ 
_ of twenty-five parties of their desire to enter at the ad office, at St. 
Cloud, certain tracts of land in T. 149 'N., R. 32 W., T. 149 N.,R. 33 W., 
ib 150 N., RB. 32 W., and T, 151 N,, OR. 32 W., ahialk they Slate they wre 
-fally qualified to enter, but are prevented from doing so by the fact that. 
said lands are er teneouals being treated as within the ceded portion of 


the Red Lake reservation, which is held to pe subject to SOE under | 


the act of January 14, 1889, supra. 

I gather from your letters ot December 97, 1895, and Febr uar y 18 ard 
19, 1896, and the accompanying papers, fhe etee e aN 
By treaty wi:h the Mississippi bands ot Chippewa Indians of Feb- 3 
7 ruary 22,1855 (10 Stat., 1165), these Indians ceded to the United States 


their right, title and interest in and ne all ne lands embraced within = 


defined boundaries. : 
_ By treaty with the Red Lake wad Beabine: eee of chines 7 

Indians, of October 2, 1863°(13 Stat., 667), the Indians ceded to the. . 

— United States all their right, title and interest to all the lands embraced. — 
within described boundaries. 

Under the provisions of the act of 7 anuary 14, 1889 (25 Stat. | 642), 
“aie Chippewa Indians in Minnesota ceded to the United States all 
‘their lands 1 in ese one than those reserved rr the purpose of 

_ allotment. _ 
: ‘In spcondanes with ‘the. provisions of ie sixth section of the act of | 
4 J anuary 14, 1889, es for the eee of the jaca which may ie 
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cidaseal: as + agricultural; 7: By ‘portion. of the. lands: in the Red Lake and) 
White Earth reservations are now ‘subject to disposal. * ~ But before © 
-. opening these lands to settlement.and entry, it is deemed important to 
determine the correct boundaries of the ceded lands, and a question ee 
arisen as to the true boundary. lines of the reservation. ts | 
- First: As to the southern boundary. - ae = 
This boundary i is described in the tr ae of Febr ary 22, 1855 ) supra, 7 
as a straight line extending from the northern extremity of Turtle lake 
_ to the mouth of Wild Rice river. This line was first sur veyen under a 
a contract made February 21, , 1872, with Thomas G. Merrill. : ns 
~~ On December 2, 1884, the Commissioner of Indian Affairs tr eT | 


| _to this Department a letter from the Indian agent at the White Earth — — _ 


7 agency, dated October 6, 1884, in which it was stated that the Indians | 
~ believed the southern: Sandan line of said reser vation, as established _ 
- by Merrill, to be erroneous; that it was about two and one half niiles too 
far north. The Commissioner of Indian Affairs, in his letter of trans. 
mittal, stated that in bis opinion the claim of she Indians was not well 
founded, and even if it were, he doubted the feasibility of changing the | 
boundary line at that late date; and he further stated that. he did not 
. know that the correctness of that line had ever before been questioned, 
but that he had no doubt that it would be well to have the line re-run 
and plainly marked in a durable manner. With the correctness of that 
boundary line thus called in question, and with the matter thus fully. 
- before him, the then Secretary of the Interior, under date of January 
. 26, 1885, authorized the Commissioner of the General Land Office to let a 
contract for the re- survey of the southern and southwestern boundaries 
of the Red Lake reservation “ agreeably to the recommendation of the 
Indian Office,” aud under date of June 22, 1885, a contract was let for : 
_ the re-survey of that line as established by Merril]. . | . 
- I am of the opinion that this was in effect an adjudication iy my 
predecessor of the correctness: of that line and. under the decisions of 
the Departinent is res judicata.. Rancho San Rafael de La Zanja (4 
L. D., 482); Mansfield v. Northern Pacific BR. RB. Co. (3L. D., 537); Keobert. 
Garrick (3 L. D., 558); and State of Oregon (3 L. D., 593), | 
_. In view of the holdings of this Department, as indicated above, and 
the further fact that the line has been established for more than twenty 7 
years, I do. not believe that it should now be disturbed but that the | 


’ final action of the Department with reference thereto of J anuary 26, - 


1885, should be adhered to in order that administrative action may not 
become involved in confusion.  .. ; | 

_ You will therefore dispose of the ‘iain wiik you sints nave Been! 
initiated to some of the lands lying within the mes of this Pounders: ro 


in accordance with this holding. 


- Second: As to the northwest boundary. » -s 
This boundary is described in. the second article of the treaty of 
October 2, 1863; re as beeidnine: at the point where oe interna- 
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= tional onaneY between the United States and the, British posses- _ 


_ sions intersects the shore of the Lake of the Woods; thence in a direct. . 
line southwestwardly to the head of Thief river; tients down the main — 
channel of said Thief river to its mouth on Red Lake river. a 
The question as to the correctuess of this last boundary Was. pre- 
sented by Mr. M. R. Baldwin, Chairman of the ‘Oluppewa ous | 
ay letter of February 7, 1896. 7 
It appears that the fir st survey of this fine Was made by one Wai en 
Adley, deputy United States surveyor, under a contr act dated June 17, 
1873. Adley began at the initial point described in the treaty, and: 


—. @losed his sutvey at the confluence-of the north aud east branches of 


Thief river which he designated as the lieal of that str eam. It appears 
that upon .the earlier. plats of this survey the stream below the junc-- 
tion was designated as “Thief river” and above the junction as the 
east branch and north branch, respectively. It appears also that in 
1879, one George F. Hamiltou, a deputy United States surveyor, when 
extending surveys over the public lands within the vicinity ie this 
boundary, and when making a re survey of this boundary, CTOSSeS the 
_ “North Branch” of Thief river several times, always referring to it as 
the ‘North Branch,” and in his sarvey of township exteriors aud sub- 


divisional lines he refers to the same stream as the “‘ North Branch. OSs 


It appears also that in the sur vey of certain townships i in April, 1892, 
the streain theretofore called “North Brauch of Thief river” is for aie 
first time designated as Thief river and the oe in which it heads is 

| designated as Thief lake. — 
The evidence would seem to overwheliningly establish the fact that 


at the time Adley made his survey of the northwest boundary line, the 


head of Thief river was regarded as being at the confluence of the east 


7 and north branches of that stream and that the “North Branch” was 


not designated as the main stream until nearly twenty years after the 
establishment of the line by Adley, aud 10 reason is. given tor that | 
designation. _ | 


If the head of what was known us the “North Bianchi should now | 3 


be acecpted as the head of Thief river and the north west boundary 
changed to conform to ‘that view, great confusion would result because 
of the fact that the public surveys, to a large extent, have been.closed 
in the vicinity of the established line, to conform thereto. Homestead 
entries have been made and approved upon lands lying within the dis- 
puted territory, swamp land and school selections have been made and - 
_ approved in the same territory: aud the effect of changing that bound- 
ary line or altering the final action of this Department in approving the 
line, as established by Adley, would tend to jeopardize and overthrow 
vested rights acquired in good faith under the executive action of this 
Department, a thing which-this ee eens has held it. would uot do. 
J, O, Lea (10 L. D., 652). See also 8S. P. Randolph (15 L. D., 433). 
cal am, RHOREHOES, of the opinion that the northwest: boundary line, a as. 
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_ éstablished by Adley and approved by the Department, ani as recog-. | 
“nized by all the parties in interest for’ more than twenty years, should 
' not now be disturbed. | . . 

Third: As to the eastern boundary. | : 

This boundary, as defined by the treaty of February 22, 1855, begins 
at the mouth of Black river where it empties into Hainer Lake river; 
thence up Black river to,its source; thence in a straight line to the 
_ northern extremity of Turtle lake. In 1875 a survey of this line was 
made beginning at the head of Turtle lake and closing at a point where - 
the surveyor found “water running east into Black river,” where he 
established a terminal point. ; 

The early plats of the township where the survey ve inated | iv acuee 
the stream at that point to be “Black river.” The later plats show it 
to be the south fork of Black river, and a recent. survey of some of’ the 
townships north show that there is a north or west branch of Black 
river and the surveyor general expresses the opinion that the head of 
that branch is the head of Black river, but he gives no reason for his — 
conclusion. The terminal point of the survey niade in 1875, at the head 
of what is now designated as the south fork of Black river, is, in fact, 
‘bunt a little less than one half mile from the head of that fork, but in 
twenty years a recession of the river or change in it to that. Grtent is 
not improbable. There is no more or better argument for locating the. 
head of Black river at the beginning of the north fork than there is for 
locating it at the head of the south fork where it was located more than 
twenty years ago. At any rate there is room for argument and for 

reasonable minds. to differ on that proposition. | | 

Where a boundary line which has beeu long established and accepted. 


r _ by the parties in interest as the true line, is attacked, and another and 


_ different line is alleged to be the true line, and there is room for doubt 
as. to which is the true line, the rule applicable in such cases is that the 
doubt should be resolved in ‘favor of the old established line. . This is 
elemental and. a reference to author ity | in support of its soundness will 
_ hardly be required. | a 
The question as to the corr rrectness of the east boundary i is micee by 
persons who would like to initiate claims to the lands that would become 
public Jands if the boundary should be changed as suggested. If such . 
a change should occur, approximately 200,000 acres would be taken 
from the reservation as it now exists, with approximately 25,000,000 
feet of valuable pine timber which has been examined and appr aed: at 
the expense of the Indians. , 
Tam clearly of. the opinion, therefore, in ene euce to these boundary ¥ 
_ lines, that they should be adhered to as now indicated upon the maps 
and plats of your office, except that portion of the east boundary beyond 
Butlers terminal point, which should be corrected as indicated by your 
office letter “C” of the 19th ultimo; that to change these boundaries _ 
now would be not. _ a violation of all the precedents established by 7 
10332 | | 
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this Department in such matter s, but would be a violation of vested . 


rights and contrary to public policy. 


With your letters submitting the question of these otnnan you. 
also tr ansmitted the claims of individuals to certain tracts within the 
boundaries of said reservation, concerning which you have asked me 
to express an opinion, the same are herewith returned to you for dispo- 
sal in accordance with this decision. . 

_The questivn concerning the rights of the State of Minnesota to 
swamp lands within the lines of this reservation, recently submitted, 
is now under consideration, and my conclusion with reference hereto 
will be communicated to you at an early day. 


rere 


COAL LAND—PURCHASE OF POSSESSORY RIGHT. 
SWAIN o. KEARNEY. | 


3 One who pur chases the possessory Ti oht to a dev eloped vein of coal, while the title 
- to the land is still in the United States, and thereafter remains in actual posses- 
sion thereof, is entitled to file a cece atory statement and perfect title ters: ; 
under. 


Secretary 8) Ah to the Commissioner of the General Land Office, March 13, 
a 1896. _ (6. 5. W,) 


On May 24, 1893, Daniel pcrey filed coal declaratory statement, No. 
79, for the purchase of the N. 3 and the SE. 4 of NE. 4 of Sec. 12, T. 
20 N., BR. 14 E., W. M., North Yakima, Washington. | 

On May 2, 1895, at 9 dock, A.M. , Carroll O. Swain filed declaratory 
statement, No. 80. 

On May 2, 1895, at 1 o’elock P. M., Mary E. earney presented the 
: folinquishment of Daiiiel Kearney to coal declaratory statement, No. 79, 
and filed her coal declaratory statement, No. él, for same land, alleging 


. possession since Apr il 1, 1895. 


May 29, 1895, Mary E, Kearney appeared at the local land office, and 
applied to make final proof and payment for the land; and on that.date _ 
notice was issued to Carroll O. Swain to appear before the office on July 
6, 1895, and show cause, if he could, why the final entry of Mary E. 
ieearney should not be accepted. 

On the 6th of July, 1895, the parties appeared and testimony was 
taken.: 

On July 17, 1895, Mary E. Kearney offered her final proof in sinner 
of her claim, and on same date Swain filed his protest against accept-_ 
ance of the. same. On the 24th of August, 1895,. the register and 
receiver rendered dissenting opinions, the receiver finding that both 
- declaratory statements 80 and 81 should be canceled, and the register 

finding that Swain’s declaratory statement, No. 80, should be canceled, 
and recommending that Mary Ei. Kearney be pet ee to complete ee 7 
entry by payment for the land. From these decisions Swain appealed, 
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. and on October 26, 1895, your office considered the case and adiirmed. | 
the decision of the register. From this decision Swain eppee | 
~The specification of errors is as follows: - 
1. It was error to affirm the decision of the register, dismissing the protest of 
appellant. 
. 2. It was error not to hold D.S.No. 81, made by Mary E. Kearney, was void, 6% 
the reason th at she was not in possession of the Jand at the time the same was made, 
and had never opened or improved a mine thereon. 
3. It was error to cancel PD. S. No. 80, made by appellant. . 
It appears that Michael McColgan, the agent of Mary E. Kearney; 
made a filing originally for this land, ‘an that during the life of it, he 
sold his claim to Daniel Kearney for six hundred dollars. After this ; 
sale McColgan acted as Daniel Kearney’s agent, and held possession 
for hin during the life of his filing, and. also. did some work on the claim, 
boring a hole with a diamond drill to the vein of coal. He was also 
active in efforts to secure cars to remove the coal. There is no question | 
about the land being coal land and having a coal vein open thereon. 
During the lifetime of Daniel Kearney’s filing, Mary E. Kearney: pur- 
chased his claim aud improvements, consisting of the drill hole and 
work done in the tunnel, giving five hundred dollars therefor. This 
fact is not controverted. From the time of her purchase and. filing 
McColgan ac:ed as her agent, and continued in possession of the land 
as such agent. On May 1, 1895, the day before filing her statement, 
she appears to have gone upon the land ‘and to have examined it in 
company with McColgan. The discovery of the coal mine was not made 
_ by any of the parties to this litigation. McColgan, first as the agent of 
Daniel Kearney, and later as the agent of Mrs. Kearney, has made 
improvements of some value and has all the time Leen endeavoring to. 
arrange with the railroad company for the removal of the coal. Up to 
the time of Swain’s filing he had neither discovered, developed, nor 
improved auy coal vein on the place, but had recomnized the validity 
of Kearney’s claim. Both the local officers, as well as your office, con- 
curred in finding that his filin g is invalid, and I am of the same opinion. 
The only real question in the case seems to be the one about which the 
register and receiver differed; and that is, whether one who purchases 
a developed vein of coal, while the title is still in the United States, 
may file declaratory statement and obtain title thereto. = 
Discovery and improvement of coal mines seems to be the chief 
purpose of the laws in reference to this subject. 
‘Section 2348, Revised Statutes, reads 
. Any person or association of persons, severally qualified as above provided, who 
have opened and improved, or who shal] hereafter open and improve any coal mine, 


Or mines upon the public lands, and shall be in actual Possession of the one shall 
be. entitled to a preference right of entry. 


Section 2351 reads 


In case of conflicting claims upon coal Jands where the improvements shall be 
commenced after the third day of March, 1873, priority of possession and. improve- 
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ment, followed by proper filing and continned good faith, shall determine the 
preference- right to purchase, ~ 7 

In this case the evidence fron doubt and aininuet: upon all ie | 
transactions of Swain in connection with the mine, and if he has any 
sort of possession of it, it is clearly the possession of a trespasser. 
The mine is iu sondition to be worked and operated, lacking only. 
proper accommodation from the railroad company. The ecideice | 
shows that those under and throngh whom Mrs, Kearney derived pos- 
session, had been in peaceable possession of the mine for a long time, © 
and that even Swain had recognized their rights to it. ‘The purchase 
made by Daniel Kearney, as far as the evidence discloses, was in per- | 
fect good faith, the subsequent purchase from him by his wife seeins to 
have. been open, honest and fair, and I can see no reason ‘why she 
should not be awarded the preference right to purchase said land. — 

Your office decision is accordingly approved. . : 


RATLROAD GRANT— LANDS EXCEPTED—DONATION CLAIM. — 
OREGON AND CALIFORNIA Rk. R. Co, v. KUEBEL, 


Land embraced within a notification of a apaniien claim, at the tiie when a railroad 
grant becomes effective, is excepted from the operation of said grant, though. 
claims of such character are not specifically named in the excepting clause of 
_ the grant. 7 7 7 | 


Secretary Smith to the Commissioner of the Cen Land Office, March 
? 16, 1896.. : (J. A.) 


The land ‘veined herein is the BE. 45E.4 of section 5, T. 15 me R.5 
~ W., Roseburg, Oregon, land district. 

Said tract is within the limits of the grant made by the act of J ce 
25, 1866 (14 Stat., 239), to aid in the construction of the Oregon and 
Gulifornia Railroad, and opposite the eu) of said toad that was 
definitely located March 26, 1870. 

Benjamin F. Sanders filed donation HenAeAtion covering add land 
November 28, 1855. June 14, 1882 J oseph J. Kuebel made pre- oupyer 
cash entry for the land. 

December 14, 1894, your office rendered decision herein, holding that 
Sanders’ donation notification excepted the land from tie operation of 
the grant, of July 25, 1866 (14 Stat., 239). The claim of the Oregon and 
California Railroad Company to the land was therefore rejected with a 
view to the consideration of the claims under the pre- -einption cash 
entry and the donation notification. 

The appeal of the company brings the case before me for consideration. | 
The appeal assigns error in substance in holding that the exception — 
made in said grant, of lands “granted, sold, reserved, occupied by | 

homestead settlers, pre-empted or otherwise disposed of” includ es Hans: 
: covered by donation notifications. 
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The fact that. donation claims are not specifically mentioned in the 
excepting clause of said act of July 25, 1866 (14 Stat., 239), can not 
_ deprive donation claimants of rights acguited under fhe donation act 


of September 27,.1850 (9 Stat., 496). The land was claimed under 


Sanders’ otfeation at the ‘ane of the definite location of the road — 
and is therefore excepted from the operation of the grant. The decision : 
appealed from i is accordingly affirmed. . 


RAILROAD GRANT—INDEMNITY SELECTION—SPECIFICATION OF LOSS. 
- Nortruern Pacrric R. RB. Co. v. Hourz. 


The order of May 28, 1883, waiving specification of loss in support of indemnity 
selections, was made at a time when the indemnity withdrawals for the benefit 
of the Northern Pacific were held valid, and that fact must be considered and — 
given effect in determining the scope and purpose of said order, although such 
withdrawals are now held invalid. 


Secretary Sinith to the Cominissioner of the General Land Office, March | 
| 16,1896. — (F.W.C.) 


x have sousideted the anpeul ‘y the ee Pacific RB. R. Company 
from your office decision of November 19, 1894, rejecting its selection 
covering the SW. 4 of the Nw. a as 8, T. 133 N., ‘R. 42 W., St. cue 
land district, NU nuedota, 3 

This tract is within the indemnity limite of the grant for said company 
_ and was included in its lists of selections filed December 29, 1883, and 
July 16, 1885. Neither of these lists was accompanied by a designation 
of losses the same not being supplied until April 26, 1892 

On January 12, 1886, Frederick Holtz made homestead entry of this — 
land upon which he made proof and final certificate issued J eat 10, 

1892, 

Your office decision holds that fie company’s selections of Dees be: 
29, 1883, and June 16, 1885, were not protected by the general order of 
May 28, 1883 (12 L. D., 196), because said order did not contemplate 
the selection of lands subject to settlement without designating a basis - 
therefor, but was applicable only te such of the lands -as were covered 
by withdrawal]. John O. Miller , Northern Pacific R. R. Co. (11 L.D., 
428). | 
. It is contended by the company in its appeal that since the repeated 
ruling of this Department holding that there was no authority for an — 
indemnity withdrawal on account of the grant for this company, that 
the decision in the case of John QO. Miller v. The Company, pres is 
without eftect since | 
if there were no legally withdr awn lands, then there were no exceptions to the oper- 


ation of the Secretary’s order of May 28, 1883, and it applies to all the lands in the . 
indemnity limits. 
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| 7 am. unable to agree with ane reasoning, for in considering the scope | 
and purpose of the order of 1883, the. condition then existing must be 
_ taken into consideration. At ne time of the issue of this order the 
indemnity withdrawals made on-account of this grant were respected, 
and although these orders of withdrawal are no longer regarded, yet 
this in nowise affects the distinction pointed out in the Miller case, 
SUPFA, a: | 
‘The Jand in question Was , both at the dates of the filing of the map 
of definite location and the withdrawal ordered thereon, embraced in 
the prima facie valid homestead entry of David Deplock, made August 
4, 1868, and canceled May 22,1874. It is clear therefore that if the 
withdrawal was held to have been valid the same would not embrace 
the tract in question, and as the distinction made iu the Miller case 
wherein it was held that the order of May 28, 1883, did not contemplate 
the selection of lands subject to settlement without designating the 
bases therefor, has since been uniformly followed, I must affirm your 
office decision and the company’s selections covering the land in ques- — 
tion. will be canceled. 3 


OKLAHOMA LANDS—CHERCKEE OUTLET—SETLLEMENT RIGHTS. 
BowLes v. FRAIZER. © | 


Initial ee of settlement are sufficient if of such character as £6: give enotice that the | 
land is claimed under the settlement laws. 

The period of inhibition against entering upon lands in the Cherokee Outlet dates: 
from the proclamation of the President announcing the time when said lands 
would be open to settlement. . 

During the pendency of a contest initiated by one who cl aims priority of settlement. 
it is incumbent upon the contestant to maintain his original settlement rights — 
and establish residence ou the land. 


Secretar; y. Smith to the Commissioner of re General Land Ofi cee, March - 
: 16, 1896. (OC. J. We) 


On September 2, 1893, Eli J. Fraizer ane homestead entry No. 177 
for NW. 4 Sec. 14, T. 20 N. R., 9 W., Alva, Oklahoma. | ‘The land was 
a part of the Cherokee Outlet veoh i proclamation of the President 


of Angust 19, ee was declared open to settlement on September 16, 


1893. | 

On September 23, 1893, Alva M. Bowles filed affidavit of contest 
against said entry, allesing that he was the first legal settler upon the 
land, <A hearing was ordered and set for the 17th of April, 1894.. 

On that clay both par ties appeared and defendant filed an affidavit | 
for continuance on the ground of the absence of two witnesses. Plain | 
titf admitted that the witnesses would testify, as claimed by defendant 
and the trial proceeded. | | 

Defendant’s attorney cross- examined plaintifi’s w ‘itnesses, aud intro- 
‘duced certain letter S, through their identification in the beens but 


A 
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when plaintiff rested his case, defendant demurred to the suificiency of 
plaintiff’s evidence and declined to introduce testimony iti his own 
behalf.: On July 7, 1894, the local officers overruled the demurrer, and 
held that plaintiff had eatablicned his: priority of right aud recom- 
mended the cancellation of defendant’s entry. 7 
On August 2, 1894, defendant appealed from said- eGcion: to your 
office, assignin o various grounds of error. On December 7, 1894, your 
office considered said case and specification of errors aud affirmed the 
decision of the local officers. On the 9th of February, 1895, defendant 
filed his appeal from your office decision, in which he specifies six 
grounds of error. The 3rd, 4th, oth and 6th grounds embrace all the 
material questions involved. — 
The 8rd ground is that it was error to hold that Bowles sade aly 
valid settlement on the land in question on September 16, 1893, or prior 
to the attachment of Fraizer’s rights. 
Ath. It was error to hold chet defendant h rad. notice of any valid i | 
y contestant, to said land. - 
5th. It was error not to hold that contestant was ; disqualified from 
entering the lands in the Cherokee Outlet. - 
6th. It was error not to hold that contestant, had failed to follow up 
his.alleged settlement, by establishing residence on said land as required 
by: law, especially in view of the fact that: he a actual Paes of 
-defendant’s adverse claim. — | 
The 3rd ground alleges the insufficieney of contestant’s acts of set- 
tlemeut made on the day of opening and will be first considered. As 
defendant offered no evidence as to what these acts were, the statem ents 
of contestant and his witnesses must be taken as true. These are in 
substance that about twelve minutes after 12 o’clock noon on the day. — 
of opening be reached the land in dispute and immediately set up a 
stake with a flag on it. That he commenced a well, which was. then 
sunk to a depth of about three feet, that one or more mounds were 
thrown up near the supposed line and other stakes set along the sup- 
posed line. That his wagon was left standing npon the claim. That 
he and others spent the evening in hunting for and eudeavoring to locate 
the corners and lines, That next morning he had three or four furrows 
run around about an acre of ground, sufficient to attract the attention 
of anyone passing near it. The initial acts of settlement are addressed 
to the purpose of-giving notice that the land is taken and claimed. Iw 
my opinion these acts were sufficient to accomplish the purpose intended 
and were of the character used in most instances on the day of opening 
in OkJahoma. The peculiar circumstances attending settlements hur- 
riedly made are to be taken into account as was held. in the case of Hurt | 
_%., Giffin (17 L, D., 162). | | 
The 4th ean that it was error to hold ‘that dstendant had notice 
of any valid claim by contestant scarcely (leserves separate considera- 
tion, since the evidence clearly shows that these acts and signs of set- 
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used; were pointed out by contestant to defendant on the evening of 
the opening, when he came upon the land, accompanied. by contestant’s _ 
verbal statement that the claim was his. There ¢ can be no question of 
notice to defendant of contestant’s claim. | 
Phe 5th ground of error presents the question of soonerism, as appli- 
cable to lands in the Cherokee Outlet opened to settlement wader the 
proclamation of the President of date of 19th of August, 1893. It was 
held in the recent case of Townsite v. Morgan et al. (21 L. D., 496) that 
as to the Cherokee Outlet the inhibited period, dates from the procla-. 
mation opening it to settlement. As the evidence does not show the 
contestant to have been in the Territory after said proclamation, and 
before the opening, this, under the evidence, disposes of the 5th ground. 
~The 6th and last ground presents a more serious question and one 
not so well settled ‘by former adjudications. It in substance charges 
that contestant has failed to follow up and maintain his initiatory acts 
of settlement by residence and improvements as required by law, pend- 
ing his contest. That contestant was bound to maintain his original 
settlement rights by such acts as would clearly negative the idea of their 
abandonment is clear and to establish residence upon the land within 
-areasonable time. It is hardly to be expected that improvements of a 
very valuable and permanent character will be made while the title is 
in litigation and doubt, nor does the law, I think, require it. The main- — 
tenance of the original settlement followed by residence is sufficient. _ 
~The defendant in this case insists that he has the more valuable 
improvements and that his residence bas been longer upon the land. 
The witnesses, however, estimate the value of the improvements to be 
about equal. The contestant was delayed in the erection of a building 
suitable for residence by cutting his foot while working at his improve-. 
ments, but he seems to hare established his residence on the place in 
December, 1893, about three months from the time of his first acts of. 
settlement. He has preserved his rights and your office decision is 
approved. ~~ (oe % | 


TIMBER CULLURE CONTEST—COMPLIANCE WITH LAW—TCOS'TS. 


REYNOLDS %. RAMSDIELL. 


The arid condition of land embraced within a timber cuiture. entry <locs not excuse 
non-compliance with the requirements of the law. : 

A contestant who attacks a timber culture entry for the purpose of securing a pre- 
ferred right of entry must pay the costs of such proceeding; and the contestee 
in such a case should not be required. to pay for venenary submitted by him in 
-good faith as a part of his defense, 


Seer etary Smith to the Commissioner of the oe Office, Mareh 16, 1896, 
(C. J. W. : 


| mawaud K, Ramsdell ands timber mgiears entry for SW. 4, Sec. 3 
T, 4.N. R. 65 W. , Denver, Colorado, March 16, 1885. 
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On December 28, 1893 Samuel Reynolds filed. contest against said — 
entry, alleging that no trees were then growing on the land; that no — 
trees had been planted on-it since 1888; that defendant had planted 
only about four acres of trees and had failed to cultivate and water, or 
otherwise care for them. | | 

The testimony in the case was taken before. the clerk of the district si 
court of Weld: ‘Connty, Colorado, on February 5, 1894. The costs. 
amounting to forty-seven doll ars and elghty- five cents were paid by the 
plaintiff. | 
— Ou February 26, 1894, plaintift made a motion to retax the costs and 
required the defendant fi deposit $32.50, which wotion the register and. 
- receiver sustained and on the same day made their decision, and the ~ 
defendant appealed, without mentioning the motion:to retax costs, and 
did not make the deposit as required. By letter “H” of July 30, 1804, 
your office without. passing’ upon: the correctness ofthe. action of the- 
local officers in sustaining said motion, directed that they notify defend-— 
ant that his appeal would uot be considered, unless within thirty days 
from said notice he paid to the receiver, the sum of $32.55, to be held 
by him and await the final determination of the case. The amount was. 
accordingly deposited by the defendant. The motion to retax the cost. 
rests on the theory that defendant, who was the first witness sworn in 
his own behalf, admitted the truth of the allegations.set out in the con- — 
test affidavit and that the testimony of the other witnesses was there- 

fore irrelevant. The defendant substantially admitted the. truth of the 
facts charged but set up additional facts by, which he sought to avoid 
the cousequence of his failure to plant trees since 1888. The plaintiff 
it seems did not. during the progress of the trial object to paying the 
- costs of transcribing the testimony of any witness, until atter the wit- . 


. ness had testified, been cross examined and discharged. 
On November. 23, 1894, your office passed upon defendant’s appeal 


and also considered and passed upon defendant’s liability for the costs, 
to cover which said deposit had been required. - 

— Fnreference to the matter of costs your office held, that in as much 

as plaintiff made no objection to paying costs: Guns the pendency of 

the trial so as to put defendant on notice of what evidence was deemed — 

irrelevant, the motion to retax was improperly allowed, but affirnied the 

finding of the local officers that the entry should be manieeled: 

From this decision R amsdell appeals in so far as said decision holds 
his entry for cancellation. He bases his appeal upon the ground that: _ 
during the years 1888 and the date of the contest in December 1893, he | 

was mable to obtain water for irrigating purposes and that he had 
- demonstrated by experience that it was useless to plaut trees until he 


did obtain a supply of water and that he acted in good faith and had - 


finally succeeded in making arrangements for an adequate supply of 
water. Thecessation of all effort to plant and cultivate trees for three 
or four consecutive years, is fatal to this entry especially since the con- 

test was filed pad g the default. | 
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Reynolds also appeals from so much of your office decision as relieves 
Ramsdell of the costs of the testimony offered by him. I find no- 
authority for the order made, requiring Ramsdell to deposit money to 
pay: the costs, he being the defendant in a contested timber culture 
entry, where the contestant claims the preference right of entry. The 
costs in this case should have been taxed under rule 54 of practice. 
Under rule 41 the local officers are clothed with the power of keeping 
out of the record obviously irrelevant. testimony, that is testimony 
readily recognized AS irrelevant, not alone by the legal, but the cones | 
mind. ; 3 | 
I know of no rule for taxing costs for obviously ivelovant and clearly y 
useless testimony. The requir ement made of Ramsdell to deposit 
money to pay costs seenis to be based on the idea that the testimony by 
which he supported his defense was obviously irrelevant in the mean: 
ing of the rule, and therefore he shonld pay for it. As to whether itis 
of this eines is still the subject matter of serious and earnest con- 
troversy between learned counsel, carried on, we must suppose with 
some degree of sincerity. Under Tene circumstances it is most likely 
that the defendant acted in perfect good faith, and honestly believed in 
the sufficiency of his defense and the ilepanes of the testimony offered: 
The. result of his mistake, is the cancellation of his entry and the 
extinguishment of his claim to the land. As his defense appears to 
have been made in good faith I see no reason why he should be required 
to pay the costs, and the money deposited with the receiver by him 
should be returned to him. 
Your office decision is approved. 


REPAY MENT—DESERT LAND EN’RY-INITIAL PAYMENT. 
WILLIAM R. BENTLEY. » 


There is no authority of law for the repayment of the excess erroneously charged 
in the initial payment made on a desert land entry. 


Secretary oneien to the Commissioner of the General Land Office, March 
16, 1896. | | (W. F. M.) 


William R. Bentley has aippeated from the decision of your office 
denying his application for repayment of one half of the initial pur- 
chase-money paid on his desert land entry of the NW. 4 of section 24, 
township 1 N., range 66 W,, made ou April 1, 1891, at the Denver, 
Colorado, land. office. i 

It appears that at the time of entry he was wrongfully required to 
pay fifty cents an acre instead of twenty five cents, and having now 
relinquished the entry on the ground, as he states, of the impossibility 
of covering said land with water, he now asks that he be peneCee the 
eXCess. piuaaae! required of him. 
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- The action of your office is based on the authority of Henry L. 
Davis, 12 L. D., 632, and George W, Crane, 16 L. D., 170. Under 
date of Rebraany 2, 1392, the registers and receivers s of the United 
States land offices were instructed that in cases where parties had 
‘made an initial payment of fifty cents an acre, a balance of seventy 
_ five cents should be accepted upon their submitting final proot, The. 
Crane case, supra, simply follows those instructions. __ 
_ In the case now before me, however, the filing of the relin quishment 
deprives the entryman of the advantage of having his final payment 
reduced, and he is therefore without remedy unless repayment bé 
allowed. But under the law as heretofore construed by this Depart-. 
- ment it cannot be allowed. In the case of Frank A. White, 17 L. D., 
339, the entryman was required to pay fifty cents an acre at the time 
of his application and an additional sum of two dollars an acre when 
he made final proof, and since the entry embraced three hundred and 
twenty acres, the excess amounted to $400. It was said that “there 
is To question but that White was required to pay-$400 too much for 
his land,” but it was held that no legislation on the subject applied to 
the facts of the case, and White’s application for repayment was_ 
accordingly denied. See also Stockard W. Coffee, 19 L. D., 580, 

‘The decision of your office i is enEned 


————— 


UMATILLA CASH ENTRY—FINAL EROOE: SUCCES OR: , 


CLARISSE FAUBARE. 


The administrator of the estate of a deceased pur chaser of Umatilla la nds may submit : 
final proof in support of the purchase made by the decedent. 

The laws regulating succession under homestead entries arenot applicable to Umatilla 
cash entries. The rights of a deceased entryman, intestate, in the latter case 
descend to the heirs and are ‘subject to administration according to the law s of 
the State in which the land is situated. : 


Secretar y Smith to the Commissioner of the Gener al tan Office, March 
16, 1896, : (W. F. M.) 


— On April 20, 1891, Michael Le Compte bought. at ale sale lots 1 
and 2 and the N.4 of the SW. 4 of section 10, township 3 N., range 34 
E., La Grande, Oregon, under the aet of March 3, 1885 (23 Stat., 340), 
providing for the sale of Umatilla lands, and paid the first installment 
of one third of the purchase price on that date. On April 20, 1892, he 
paid the. second installment, and died shortly thereafter, intestate. 
On Jannary 9, 1893, P. A. Worthington, avho, previously, had been 
appointed and had qualified as administrator of Le Compte’s estate, 
paid the third. and Jast installment and received the final certificate, 
and on the same day made final proof which was received a appr oved 
by the register and receiver. : , 

Le Compte’s sole heir is a sister, Mrs, Clarisse Faubare, who resides. 
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at Junction City, Wisconsin, and she has: appealed from the decision 7 
of your office holding the entry for cancellation on the ground that the 
final affidavit was improperly made by the administrator instead of by 
the heir. Itis proper to state here that this final action was taken by 
your office only after the entry had: been for a time held in Suspension — 
in order to afford the heir opportunity to make the required proof. 

The record discloses that there is conflict between the administrator 
and the heir in this, that the latter desires the title to the Jand to vest 
in her disencuinbered of the entryman’s debts, while the former, who 
personally advanced the money for the final payment, seeks to ee the 
land pass under his administration and applied to decedent's s debts. 
With that controversy this Department has no concern. The laws oe 
Oregon must control it. | 

Preliminarily, however, to a final disposition of the case, it may be 
said that in‘no event does the authority reside in your office to cancel 
the entry. As was correctly announced i 1D the case or. Charles O, Fan- 
ning, 20 L. D., 297, : 7 
while you should refuse to issue patent upon -a cpnieiese of these lands afi aie 


factory proof of residence and cultivation, as required, is shown, yet, if the payments 
are made within the time required, an entry cannot be avoided. + 


With respect to the principal issue as to whether or not final affidavit | 
may properly be made by the administrator, [ have felt no hesitancy in 
~ reaching the conclusion that, under the circumstances of this case, it — 
‘was his duty to do any and all things, including the making of final 
proof, that. he deemed necessary for the protection of the estate com- 
mitted to his administration. Under the laws of Oregon 


the administrator is entitled to the possession aud control of the property of the 


deceased, both realand personal, and to receive the rents and profits thereof until the. 
administration is completed, or the same is surrendered to the heirs by order of the 
court or the judge thereof. Hill’s Annotated Laws, Vol. 1, Sec. 1120. 


The right of possession and control carries with it ev necesstiate ret, the 
correlative duty of guarding the interests of the estate in whatever 
manner they may appear. The making of final proof was a necessary 
and legitimate act of administration which the administrator could not 
have neglected without a breach of duty. 

It was error in the decision appealed from to apply thie footlatons 
growing out of the special provisions gover ning succession. under the 
homestead Jaws to Umatilla cash entries. The rights of the deceased 
entryman, intestate, in the latter case, descend to the heirs and are 
subject to administration, according to ie law of the situs of the land. 
There are no special laws regulating descent in such cases. It follows, 
_ therefore, that any controversy. that may arise between the adminis- 
trator, the creditors and the heir, must be determined by the courts of 
the State of Oregon according to the laws of that State. 

The decision of your office is reversed, and it is now ordered that 
patent issue in the name of Michael Le Compte, the deceased entryman, 
and that the final certificate be corrected accordingly. 


DELISIONS RELATING TO THE PUBLIC LANDS. B17. 


MINING CLAIM—KNOWN LODE WI'HIN PLACER. 
VALLEY Lop, - 


After the issuance of a placer patent the Department cannot assume that a known 
lode existed within the limits of said placer at the date of the application there- 
for, merely because a conflicting lode location autedates the location of the pk: wer, | 


Seoretar ry Smith to the Commissioner of the General Land Office, March 
| | 16, 1896. 3 AR Oy 


The record before me shows that George Ww. Farlin, on October 24, 
1851, made mineral entry No. 710 of the Mee one, lot No. 216, Helena, 
‘Montatie. land district. : 
On February 18, i891, your office held the entry. for cancellation to | 

the extent of its conflict with the patented placer claim, entry No.575, 
under the authority of the doctrine announced in Pike’s' Peak Lode 
(10 L. D., 200). Service of this decision was made upon Farlin by 
registered letter February 24, 1891. 

No action having been taken by the entryman, your office by letter of 
December 27, 1894, canceled the entry as to the conflict. The local — 
office was directed to note the same on their records and to | 
notify the claimant and allow him sixty days in which to apply for an amended sur- 
vey properly describing the claim after-eliminating that part thereof herein canceled, 
And you will further advise said claimant that in the event of his failure or refusal 
to apply for the amended survey herein ordercd within said period of sixty days, 
his said entry 710 will, in the absence of appeal, be canceled in its entirety without 
‘further notice to him. 

In response to this, counsel for the present owner of the claim filed a 
letter asking that your office judgment be recalled and further action 
be held in abeyance pending the disposition of a suit pending in court, _ 
by which it was stated the conflict would be adjusted. This statement 
not having been made under oath, and there being no evidence before _ 
your office of any transfer of the claim, you denied this request by 
letter of February 8, 1895, whereupon the Bannister Mining Company 
prosecute this appeals assigning numerous grounds of error. 

There was also filed in your office, two days after the appeal was pre- 
sented, an affidavit by one Eli D. Bannister by which it is shown that 
he purchased of Farlin ‘the Valley lode July 8, 1891; that on December 
_ 30, following he transferred it to the Bannister Mining Company; that 


ic is the president of said company; ; that the company had no pone’ | | 


of the cancellation of the entry. 

In my view of this case it is not necessary to discuss the many ques- — 
_ tions suggested and argued by counsel it his brief. At the time your 
office promulgated its decisions of July 18, 1891, and December 27, 
(1894, the doctrine in the Pike’s Peak Lode, as reported - in.10 L. D, 
200 and 14. Id., 47, paLvanas in the Department. That case, however, 
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was avemeaiea by the South Star Lode ee. L, ‘D., 204) and the rule 
therein announced is (syHabus}: | 

When it is ascertained by inquiry instituted by the Department, or determined by 
a court of competent jurisdiction, that a lode claim exists within the boundaries of 
the land covered by a placer patent, and that such lode claim was known to exist at. 
the date of the application for such patent, and was not applied tor, it must be held 
that the claim embr aced in said lode is reserved fr om the oper aan of the convey- | 
ance by the general terms of exception therein, aud that patent may issue therefor, 
if the law has been in other respects fully complied with. 


There i is no evidence before the Department that a known tod did 
exist in the ground claimed by the Valley within the limits of mineral 
entry 5 575 at the date of the application for patent therefor. The De- | 
partinent cannot assume that a known lode does exist simply because — 
the lode location antedates that of the placer, especially after the placer 
patent has gone out.. The application for the placer patent is not before 
ine, but it will be presumed that the statutory affidavit that there were 
‘no known veins or lodes within its area was made and filed. 

Your. office judgment of December 27, 1894, will therefore be modi- 
fied to the extent of allowing the present owner of the Valley lode to 
make an application for a hearing within a reasonable time, to be fixed 
_ by your office, with the view of showing that a known lode or vein did 
exist in the Valley lode claim within the limits of said placer entry 575, 
at the date of the application for patent by the latter. Upon its failure 
to do so your said office jidemeny will be enforced. © wg 

It is SO prmelen 


MINING CLAIM—PROTEST FINAL JUDGMENT EQUITABLE ‘ACTION. 


OSCAR WALLER ET AL. 


In the matter of a protest against a mineral application in. which the General Land 
Office dismisses the protest, but in the same order requires of the mineral appli- 
cant republication, the judgment, if allowed to become final, is equally binding 
upon both parties, and should be so treated on a ‘Subsequent: application of the 
mineral-claimant for equitable relief. , 


Secretary y ey to the Commussioner of the Gener al Land Office, Maroh 
| | 16, 1896. ee, — (P.I.C.) 
This eontroversy involves mineral enh No. 439 for the Waller No. 

1 lode claim in Rapid City, South Dakota, land district. By depart- 

mental decision of February 23, 1895 (20 L. D, 144) a writ of certiorari 

was granted and the record transmitted. — | 
It-is shown that Oscar Waller made mineral entry No. 439 March 9, 
1891. In November following Joseph Snyder filed a protest seninst 


. the same, alleging (1) false testimony as to the work and improvements 


on the claim, as to its having been made by applicant or his grantors, 
(2) fraud in making the entry, in that it was made for the purpose of 
securing title to a quartz mill and improvements belonging to protest- 
ant, (3) that there is no discovery of mineral within the limits of the 
7 neta that it is non- mineral i in character. . 
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As a result of the hearing that was ordered, the local officers con- 
cluded that the preponderance of the testimony seemed to be in favor 
of the mineral applicant. From this deci sion a quote: 


The register and receiver do not oxo) beyond the testimony here pr oduced , and yet 
it is dificult to resist the impression that title is sought not for the mineral that 
may be in the land but as a convenient site for the reduction works in which Keith 
is interested, also that the publication of notice, and posting of same were not of 
that public open character which the law contemplates. saan 

It does not appear that Snyder ever made application to enter his claim as a mill- 
' site during all the years in which no one disputed ‘his title to it and he was out of 
the country. That he should not become aware of the great value of his claim and . 
dilapidated mill until another man had ee expensive reduction w orks on it is to 
say the least suspicious. 


They recommended that the oie be ciaiisaols On appeal your | 
office, by letter of Septem ber 12 , 1893, affirmed their action on the facts 
in this language: | | 


‘The testimony taken at the hearing 18 solunoAs anid upon the question as to the 
“mineral character of the land, and the. mining improvements thereon, which you 
deem the only ones involved in the case, it is conflicting. Upon a careful examina- 
tion of the testimony, I am. unable to discover any principle of construction upon 
which it may be harmonized: therefore, spec consideration art be given to your 
conclusions as to the facts, : ; 


Jn your said office decision it was ; further said: 


But for the manner of giving notice of the application for patent iu the case, 
which is disclosed by the contestee’ s ex pate evidence, I think his entry might me 
approved for patenting. : 

The notice of application for patent in this case’was published, as shown by tle 
notice itself, upon the order of the receiver. who also designated the newspaper in 
which the publication was.made. At the time this order' ani designation were madé | 
there was no vacancy in the office of register, but that offi cer was temporar ily absent 
on leave grauted by the Honorable Secretary. 

It is not claimed, nor is it true, that the receiver had any specific directions from 

‘this office to act for the register in this case, 

. Under the mineral] land iaws the publication of the notice of application for patent: 
aad the designation of the newspaper in which the publication must be made are 
acts required of the register. These acts are not ministerial in character, and there- — 
fore, under the circumstances, the receiver had no authority to publish the notice 
and designate the newspaper “= which it should be published. (1L. D. none); (11. 
D., 545) (9 L. D., 41) and (9 L. D., 365). 

The receiver's oder for the ean of notice in this case, ¢ and his ates gnation 
of the newspaper in which the publication was made being unauthorized by law, it. 
follows that no legal notice of the contestee’s. application for patent has been given. 
Therefore the mineral claimant herein will be required to republish a proper notice 
of his application for patent, under the direction of the re gister for the statutory 
period. Proper notice must also be posted on the elaim and in: oe office for the 
same time. 

Under the republication and sepeating , adverse slate may be filed as in the case. 
of an original publication and posting of the notice. 

_ You will notify all. parties in interest ooo and in due time make report as 
required by existing regulations. 

. Both parties have attorneys resident. in this ie who haye een notified of this 
decision by letters from this office of even date herewith. 
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. Service of this judgment was. made on- both parties, but neither | 
appealed, therefore your office, by letter of February 14, 1894, notified — 
the local officers that the decision of September 12, 1893, had become 
final “and the case is hereby closed” but directed. that Waller would 
be allowed sixty days within which to commence the republication and — 
re-posting of notice of his application for patent, aud in case of default 
his entry should be held for cancellation. 

On March 17, 1894, the mineral claimant filed a “motion for the 
reconsideration of the Commissionev’s action of February 14, 1894, and 
for the reference of said entry to the board of equitable adjudication 
for confirmation.” By letter of April 30, 1894, your office denied this 
motion on the ground (1) that there was no service of the motion on 
the opposite party, the protestant, (2) because the order of February 
14, “is not of such a nature as that a motion for review lies” in that 
“ it neither denies nor abridges a right, neither does it confer or enlarge — 


a right,” that it was simply an order closing a case pursuant to a deci-- . 


sion which had become finals. neither a motion for review or appeal had. 
been filed. 

A motion for review of this Canter was filed and overruled by your | 
office letter of July 17, 1894, whereupon the mineral claimant a 
an appeal to the Decariment assigning error as follows: | 


(1) In entitling is decision, or letter to the local officers passing as said — 
motion ‘In re Joseph Snyder v. Oscar Waller.” 

(2) In holding that by said motion to submit the entry in question to the eer of 
equitable adjudication, the claimants of said entry seek to obtain, contrary to the | 
Rules of Practice, a review of the office decision dated. September 12, 1893. 


(3) In holding that since the decision of September 12, 1893, was rendered there 


_ has been any claim adverse to said mineral entry pending in or before: ‘the. Land » 
Department or before any branch thereof. 
(4) In not finding and holding that said decision of Seoleiter 12, 1893, dianieed 


of and concluded the only claim aiLverse to said entry which has at any time been 


presented to the Land Department. | 

(5) In not finding and holding. that upon the rendition of aiid Aecaibh of dep: 
tember 12, 1893, the question of the proceedings had in the allowance of said mineral — 
entry No. 139 became and remained solely one between the United States and the: 
mineral claimants under said entry. 

(6) In not finding and holding that under the facts existing with goaneet to the 
publication of notice of the filing of the application for a patent on said. Waller 
No. 1 Lode Claim, the law was substantially complied with, and that under the 
statute governing the board of equitable adjudication, the claimants of said entry 
are entitled to the relief which that board ‘is authorized to extend i in the matter-of ° 
suspended entries. 

(7) In not granting said motion to submit said entry to the ‘board of egaee 
adjudication. : 


This appeal was aedied by letter of August 22, 1894, and icrcaaen 
a petition for certiorari was presented. which resulted in said depart- 
mental decision (20 L..D., 144). | ; 7 a3 | 

It. seems to me, notwithstanding the array of errors Saeial that - 


there is but one vital question presented by this Stee as. it stands, a 
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-- and that is. the effect of the judgment of September 12, 1893... st ; 

that judgment is of bindin g force, then this proceeding is superfluous. - 
- Jt was with the view of determining this matter that the writ of certi- 
orari was granted. It-is true that it was said in the opinion granting 
the writ: “Whether this case is one which can be properly submitted 
‘to the board of equitable adjudication will be passed upon when the — 
ease is before the Department.” But it is also said: “The various | 
questions presented by the record will then be considered.” — 

It.is insisted by counsel for the mineral applicant that this judgment 
is binding on the protestant. There can be no doubt of this proposi- 
tion. Conceding this, as I do, it is pertinent to inquire why it is not 


~ algo in full-force and effect against the defendant. The judgment was 


against the contention of the protestant, the land was declared to be | 
_ mnineral in character and it was determined that the required amount — 
had been expended in improvements. But your office went a step 
further and held that there should be re-publication and re-posting of 
notices of application for patent, upon grounds therein stated at length. 
Here was just as positive a demand against the entryman as was that — 
against the protestant. It is admitted that the entryman had notice 
of this judgment. No appeal or motion for review was filed, and the | 
‘case was formally closed. | 

To hold that this judgment is not wicleszes is to impeach ne integ- 
_ rity of decisions in a sort of a collateral way, when the party attacking 
_. had every facility afforded by law and the Rules of Practice to test the 
- question directly, and in a manner where all parties would have been | 

heard on the propositions submitted. | 

The motive of the mineral claimant in pursuing the course he has is 

- not one to commend itself to candid minds. 
As heretofore stated, in considering the petition for certiorari, claim- 

ant’s reason for not appealing was that he desired your office Fosniod 
to become final so that he might have the entry referred to the board 
of equitable adjudication. By this very act, it is not improbable that 
he may have lulled the protestant into» iiactivity, because your office 
judgment requiring re-publication may have been, and probably was, 
entirely satisfactory to the protestant, for the reason that when this 


2 was done he might have the right to attack the application by adverse 
“proceedings and thus have had this controversy settled in court. So 


there was no incentive, or object to be attained by. Snyder i in taking aD 
_ appeal, 2 
Now the defendant, upon whom an obligation was imposed ee went 


to the very foundation of his right to a patent, entirely ignored your 
= jadement, with premeditation allowed it to become final, and now seeks: 


by other and different methods to defeat and Lenore a valid and sub- | 


sisting. judgment. 


_ . Having the entire record. now iefire me a more extended. examina- | 
tion has been made of: the facts, as above set, forth than: was possible 1 in 
|  10332—VoL 2221 : | 
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the: consideration of the petition for certior ari, and T's ‘am. now satished. 


‘that the action of your office of February 14, 1894, which i is the basis” a 


‘of: the present pr ee ne aoe be atlirmed. 
It is.so ordered... _ 7 


REPAYMENT-REJECTED APPLICATION TO PURCEILASE. : 
WALTER NEWTON. 
The pamnant to the receiver of the purchase price of a tract of land before the focal 
office is ready to act on the application to purcliase, makes the receiver the ‘agent 


of the applicant who must look to snch officer for the return of che nurchasé money: 
- if the aE ene is rejected. | ; | 


Secretary Smith to the Commiestoner of a Gener al Land Office, March : 
7 os “16, 1898, 2 (GLO, Rj 


On Ja anuary 10, 1895, Walter Newton fled ‘ in the 78eel land office at 
Marquette, Michigan, an application for the return of the ‘purchase- 
money ($200) alleged to have been paid by him to the late receiver,. | 
‘Thomas D. Meads, on August 10, 1892, for the 8. dot Bu a 4 ang ie 

the N. 4 of the SE. 4, Sec. 23. 'T. BLN. RB. 36 We 2" Se 7 

4 ‘He states in his application, which is sworn to, that ine ‘made is 7 

ee final proof under his pre-emption declarator y statement for said land 

before the probate judge at: Honghton, Michigan, on July 26, 1892; 
: a that at the time he offered his’ final proof, he also made full payment. 
for said land, in the sum» of. $200, which, with the tinal proof, was. 
a deposited with said receiver; that the ‘inal ‘proof was suspended by 
ae reason of a conflict with the homestead entry of one James P, Clune, 





“to. whom the land was. afterwar ds. awarded ; that: he applied for the a . 


_ repayment of said sum, and the present. receiver informed him that his 
- predecessor (Meads) never turned the anoney over to him.- 7 
Your office by decision dated J anuary 28,. 1895s. denied the applica- 
‘tion, on the grounds that the late- recelver failed to make any return | or | 
account of the mopey alleged to.have been so paid. os 
An appeal fronisthat decision. Rei gS: the case here. 7 
An examinatidfl of. the records’ your office shows that the appli- 
cant herein, Newton, offered his declaratory statement for the land 
May 1, 1889, alleging’ settlement March 23, of that Tears his filing was 
placed on tecord November 18, 1891. | 
On. March 28, 1892, James P, Clune made inomiostead ening for the | 
land, and when Newton, on July 26, 1892 , offered his final proof before 
the judge of the probate court of Houghton county, the same was thén 





} 


- forwarded to the local office and a hearing: was ordered.’ The register — 
aut ‘and, receiver found in favor of Clune on the ground that N ewton at 
7 -(llea to to show compliance with the Ja nee ate, = oe 


ph : ariel ; ey 


wgitinata pe eo 
neces ites : 








/ and there met by the protest: of Clune. The proof and protest were _ . 
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Ou appeal, your office on November 19, 1804, affirnied that quaemeee. 2 
On. January 14,-1895, Newton filed” his relinquishment, and 1 his. 
| " @eclaratory. statemenit: was canceled by by your office, Marcl8, following. 






cane ea ' 
While. the failure of ‘the local officers to report: proof aa payment 


does not defeat the tights secured ‘by an eutry (Witcher %. Conklin, 14 


= L D., 349), nor the failure of a receiver to account for the money does. © * 


not defeat thegight to patent (Andrew J. Preston, idem., 200), still the — 
payment to the receiver ‘before the local office is ready to act on ‘the 
‘application ihakes. the receiver the applicant’s agent, and if the appli- a 
cation is rejected, the applicant must look to the receiver for the | 
_ return of the purchase money. Matthiessen and Ward, 6 L, D., i loe 
y-- In.the case at bar-the receiver was under 20 Spear to take the }. 
mongy pending @lune’s protest; the entry could not then be allowed, and 4 
‘a ~thesefore the ‘honey could: not be received as in payment for the land, 
- ThE, existing law (21 Stat., 287,) for the return of purchase moneys 
rete ‘té-entries “ erroneously allowed,” and: it is apparent that the 
‘same does not provide for the relief asked by the applicant.  .. 
This is not the first instance in which complaints have been. made 
agailist the late receiver of the Marquette, Michigan, land office,’ tor 7 
retaining moneys paid to him to be applied on entries when allowed; ea 
- Tn compliance with the recommendation of your office of June 29,1895, 
the Department on July 17, 1895, requested the Attorney Genergl to. _ 
‘institute a suit on the bond of Mr. Meads for the recovery of $2,421.56 — 
charged against him “as fees and commissions and as purchase money 
on application to enter or purchase lands,” it appearing that Meads.. — 
_ -neither-returned the money to the applicants nor reported or accounted — 
therefor to your office. It is learned (unofficially) that suit has been 
_ instituted against Mr. Meads and his bondsmen; but that the same — 
will not come on for trial before the ensuing May term of the United, 
States Circnit Court. | | 
Mr. Newton should be advised of. the pendency of said suit, to enable 
' him, if he so desires, to confer with the district attorney, with a view 2 oo 
an amending the pleadings, if need be, to cover his claim. 










It would seem, also, that Mr. Meads has subjected himself to. the ceo : 


~ eriminal charge of embezzlement; for if it be true that he received 

these moneys because of his high position as receiver of the land office 
i and thereafter failed to account for them, but. appropriated them to his 
| own use, he committed a crime more heinous, if possible, than common 

. lareeny, for the crime of retdining moneys was aggravated by the vio- 

-- Jation ofa trust. imposed upon him because of ney SUPE ORES: ee 
integrity and honesty. : : 
se _ The ao appealed from’ is affirmed. 
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_CONTEST—-RES JUDICATA—RESERVOIR LANDS. —— 
HILLIARD Us Luz. 


The fact that the Department declines, on motion for rehearing, to remand. a case 


for the submission of testimony on a-matter newly alleged as a basis therefor, — 


is no bar to a subsequent contest in which such matter is properly put in issue. 
One who enters in person, or by agent, during the inhibited period, upon the reser- | 
| voir lands opened to settlement by the act of June .20, 1890, for the purpose of 
securing information with respect to said lands, is: thereafter disqualified. as an 
entrymian. 


Secretary Smith to the Connon of the panes al Land. Office, March 
16, 1896. = (W..A, E.) 


The tract here involved,: viz, the NW.4 of See. 36, '?, 36 N 4» R6E., | 
7 ‘Wausau, Wisconsin, land district, is a portion of the lands withdrawn 
for reservoir purposes by pccsuive proclamation of April 5, 1881, and 
restored to the public domain by act of Congress approved June 20, 
1890 (26 Stat., 169), which act took effect December 20, 1890. _ 

November 20, 1894, Jacob Lutz made homestead entry for said tract, 
and on November 28, 1894, Mary J ane ‘Hilliard filed contest affidavit 
alleging that said entry man - 7 | 
has wholly adandoned said tract; that he has changed his residence fireverveni for 
more than six months since ae said entry by settlement as aforesaid; that said 
tract is not settled upon and cultivated by said party as required by law; that said 
Jacob Lutz is disqualified from entering said tract and from holding the same by 
reason of the fact that he entered upon and occupied the same, and also other water 
reserve lands on the 9th day of December, 1890, COnUESEY. to the inhibitory clause 
of the act of June 20, 1890, relative to said lands.. . . — 

When the parties appeared for hearing: Delors the toca officers on: 
February 19, 1895, the defendant filed motion to dismiss the contest on. 
the grounds, substantially, that the affidavit alleging abandonment | 
and change of residence was filed before the expiration of six months — 
from.date of entry; that the contestant, not having any interest. in the 
-jand at the time of defendant’s settlement and entry, was not compe- 
tent to raise objections to defendant's qualifications; and that the 
question of illegal entry upon said water reserve lands by said Lutz. 
had been considered in a former contest between one Lorison Hilliard ~ 
and the present defendant, involving the same tract, and determined . 
by the Secretary of the Interior in favor of said Tats, and is therefore | 
"-7e8 judicata. 2 $3 

“This motion was avaeraled, eee was sabanitied on behalf of | 
each party, and the register and receiver rendered their decision 0 on the 
merits of the.case in favor of the contestant. _ 


‘On appeal, your office by letter of October. 30, 1395, reversed fies a 


action of the iocal officers, sustained defendant’s motion and dismissed _ 7 

the contest,. whereupon fis contestant filed appeal to the Department, 

‘The first question to be considered is, whether or not your office erred - 
in sustaining the motion to dismiss. . 7 
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Two charges are here made: abandonment, to which the. defendant 
opposes the plea of prematurity; and disqualification, to which res 
judicata i is pleaded. (The allegation that the contestant has no interest 
_ in the land need not be considered as it is not necessary under the 
| present rules that a contestaut should have such interest. : The second 

charge is logically first in order and. will be so treated. - 
It is obvious that, strictly speaking, any question involved in ‘ie 

| rey contest is not res judicata by reason of having been decided in - 
a former contest to which the contestant herein was not a party, as one > 
of the essential elements of es judicata, viz., identity of parties, is want-. 


ing. However, the Department in order . prevent useless litigation 7 


has adopted the rule that an issue once tried and determined cannot 
be made the basis of a second contest. If then the question as to. 
_ whether or not Lutz is disqualified by reason of having entered upon 
water reserve lands. prior to the legal hour of opening has been passed. 
- upon in.a former contest, that question cannot again be raised; but if 
it has not heretofore eon pan CLeDLES then it is still a proper subject 
of investigation. ; 
It appears that on December 20, 1890, the cag hed lands’ were. 
opened to settlement and entr y, one Lonson Hilliard, tlie father of the 
_ present contestant, made homestead entry at the Wausau land office 
for Lot 1 of See.'35, and the N. $ of the NW. 4 of Sec. 36, T. 36.N., RB. 
<6 &4E., thus micladine in his entry a portion of a tract ere hiveleed. 
| Cae 7, 1891, Jacob Lutz; January 8, 1891, Edward Houlehan; 
and January 12, 1891, Phillip Schweitzer, filed Sopcaione respec- 
” tively, to make. iniesieaa entry for the NW. 4 of said section 36, each 
alleging settlement on December 2), 1890. A cane was duly ordered . 
and had to determine the respective rights ‘of the several claimauts, —— 
the sole issue at this hearing being the question of priority. After a 
| consideration of the testimony submitted, the register and receiver 
_ found: that Lutz, Houlehan, and Schweitzer were equally entitled tothe _ 
& land, their settlements being simulvaneous aid made prior to Lonson 
Hilliard’s entry. | aoe 7 
__.The-entryman, Hilliard, appealed, aud on J aly 2 2, 1892, your office 
oe affirmed the decision of the register and receiver except aS to Houle- — 
han, whose claim was rejected. So far, there had been no charge or 
intimation that Lutz was Cisquained, id that auesoon had not been 
considered. 7 ae 
. On August 16, 1892, Lonson. Hilliard filed a motion for rolicatine on . 
the. sround of newly discovered evidence. This newly discovered evi- 
‘dence related principally to the settlements of Lutz and Schweitzer 
and. was therefore merely cumulative, but it was further said in the 
- motion that “it can also be shown. that said. Lutz was. camped. on. the 
- land in controversy on the 19th day of December at four o’clock P.M.” | 
_ Here, for the tirst time in the course of the proceedings the disqualifi- . 
' éation’ of Lutz was charged. Said motion was denied: and the case 
came to the Pepanmen: on appeal. — 
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February 12, 1894, the decision of your office in said case was in all 
respects affirmed. Tn regard to the allegation in Hilliard’s appeal that 
your office erred in denying his motion for rehearing it.was said: . 

It. mist appear that the evidence. £0 be offered could not be procured at the trial | 
by reasonable diligence; which is not. shown. (279'L. and R,, 444. ae 

April 21, 1894, ‘Lonson Hilliard again filed motion for rehearing, one ' 
of the er of the motion being the disqualification, of Lutz. This 
motion was denied .by the Department on October 10, 1894 (19 L. D., 
294), and at that time the following Janguage was used: | 

“As to the second allegation that Lutz is disqualified for navies entered upon. the | 
lands in controv ersy prior to December 20, 1890, it appears that one of the grounds 
upon which. Hilliard asked for a new trial before your office was that Lutz was 
camped on the land on the 19th day of December, 1890, and the very matter was 
therefore in issue before this Department on February 12, 1894, the day upon which - 
the decision now under review was rendered, and consequently is now res j udicata, 


Following the final decision of the Department m said case, Lutz i 


bought Schweitzer’s interest in the tract and made homestead enuy on 
the 20th of November, 1894, as aforesaid. 7 i 

‘It must be clear from what has been said above that the ‘question as: 
to whether or not Lutz is disqualified by reason of having entered upon 
- water reserve lands prior to the legal hour of opening is not an “issue 
once tried and determined.” There has never been .a trial upon that 
point prior to the present contest, nor did the Department ii the former 
contest decide that Lutz was not disqualified. The qualifications of 
Lutz were not in issue in the former contest, and the fact that the. 
‘Department declined upon good and sufficient grounds to remand the- 
ease in order that testimony might be taken upon that point is no bar | 
to a subsequent contest in which that issue is properly raised. 

This brings us then to a consideration of the testimony submitted in 
the present contest. upon that question, I can not do better here than | 
quote from the decision of the register and receiver, which clearly and. 
correctly sets forth the evidence on this point. | 


Jacob Lutz desired to enter the NW. 4 of Sec. 36, ir, 36 N., R.6 E:, as a homestead: 
by settlement thereon at the first. scoment the lands were frowal sen to settlement, © 
and being unacquainted with the land and unable to locate himself, and not being a 
practical woodsman, he hired one Blodgett, a competent woodsman, who was fairly — 
| acquainted with the lands, to put him in a situation or position from which he could 
make a settlement and claim the land under the homestead law at the earliest oppor- 
tunity. 

Jacob Lutz left the city of Siiyans Point: where he resided, on the 18th day of 
December, and with Blodgett took the Chicago, Milwaukee and St. Paul Railway to 
come to this land.. They left the trainin See. 26, T. 36 N., R. 6 E., in the afternoon | 

of the 18th day of December, and going east crossed. a alee: in suid Sec. 26, and: 
camped the night from the 18th to the 19th day of December on the SW. 4 of Sée. 26 — 
at the meander post at the lake, or, as Blodg ett says, on the beach, On the follow- 
ing day, the 19th day of December, they went to the NW. eorner of said Sec. 36 
and then Blodgett traced the line from that corner to what he supposed to be the 
north quarter post, Lutz following him, being careful, as they say, that he, Lutz, 
should not get on Sec. 36, because it was water reserve land, Having zoune. what 
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Blodgett supposed to be the quarter post on the north line. of Sec. 36, they camped 
here a very Short distance from the north line of Sec. 36, and there Lutz waited. 
until the 19th day of December. should expire, when he was then ready to begin his 
settlement. They had been walking several hours when they first left their camp _ 
on See. 26, and went in camp again on Sec. 25, although the distance from. one. camp: 

to. another could not have been more than a mile and a quarter. . = 
Blodgett traced the nortli line from said quarter post of Sec. 36 further east to the 
NE: corner; and then south from that corner, and then went into Sec. 36, where. 
there i is a little railroad. bridge or culvert, w here, he admits, he met Dawson, Ben-. : 
net was with him, but Dawson swears there were four in the party that he saw there, 


and that they thew struck off in the woods in Sec. 36. From our view of the case . - 


itis immaterial whether there were four in the party of Blodgett, including Lutz,.. 
or whether Blodgett was there alone with Bennet. 

~The plats of this office show that all of Sec. 26 in T. 36N., R.6E. , except the SW.. 
+ NW. 4 and SW. + SW. 4, and all of Sec. 36 and Jot one in Bee: 35, T, 36 N., R. 6 E., 
are aoe which were restored to the ‘public domain ly act of Congress approv a 
June 20, 1890, and to which ‘the inhibition to enter and occupy extends, and these. 
lands having been entered and occupied on the 18th day of. December, 1890, and 
Blodgett having for and on behalf of Jacob Lutz on the 19th day of December, run. 
the line from the NW. corner of Sec. 36 to what he supposed to be the quarter post. 
on thénorth line of said section, and Jacob Lutz having been with him during this 
time and confessedly so, with the intent aud purpose of settling at the earliest ine: 
when : said reserve lands became subject to settlenient, we are of the opinion that by- | 
his entry and occupation of said water reserve lands on. the 18th and 19th days of 
December with an intention and purpose of settlement; Jacob Lutz became ¢ Lisquali- 
fied from entering the tract in controversy. 


It appears from the admissions of Luts and Blodgett (tos say noe g. 
of the other testimonyin the case): fir st, that Lutz himself crossed water, 
reserve lands on the 18th and 19th days of December, 1890, though he 
did not go on the tract here involved until the 20th; and, second, that. 


* Blodgett, as the agent of Lutz, run the north line of the tract in-eon- 


troversy.on December 19, and after wards, on the same day, weut across. 
section 36 to see who was on. there. Under this showing Lutz was, 
clearly disqualified. Keyes ¥. McGinley, 18 L. D., 550; Blanchard v. 


White et a/.,13 L. D., 66. — pane G 


_. his conclusion penaets it unnecessary to discuss the other questions 
raised j in this contest, viz., whether, as Lutz claimed through settlement, . 
It was necessary for him to maintain residence prior to the allowance of 
his application, and whether contest would lie for failure in this reapect 
. before the expiration of six months from date of entry. ee 
Your office. decision | is hereby reversed, aut Lutz’s entry ww be can- 
celed. a | a 
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FINAL. PROOF—AMENDED RU LE. 02> AUN ATION: : 
| BasHrorp UD, CLARK etal. 


F aid proof submitted during the peudeney of a contest, aud pr ior to the enact 
of Rule 53 of Practice, may be considered under said amended CHS where due 
' notice of intention to submit said proof is given. a 
An offer to sell, made by a bomesteader after the expiration of the atatunae period. 
"of residence, and the submission of final proof, but pending the allowance thereof, 
Is not inconsistent with good. faith on the ada of the entryman, 


Seer etary | Smith to the Commissioner of the General Land Office, March 
| 16, 1896, (GO. de WW.) 


| April 24,1889, ee C.. D'Arcy filed declaratory statement No. 13942 
for SE. + of NE. 4 + See. 28, T. 22 N., RB, 1 E. 

June 18, 1885 Kinireee tl. Clark oe homestead entry No, 7499 for 
N. 4 of NE.4 4 Sec. 28 and NW, 1 NW. 4 and lot 4 Sec. 27, said township 
and range. By letter “©” of. ey 20, 1890, said entry, was 
amendcd so as to read NE. 4 of NE. 4 and lot Es See. 28, and NW. 4 
NW, 4 and lot 4 See. 27, said: township and range. . 
December 6, 1889, Maria D'Arcy (widow of Miles ©. D'Arcy) mace 
: proof; and, upon protest of Clark and hearing had thereon, decision — 
was rendered by your office May 13, 1892, in favor of the pre-emption 
claim of D’Arey. On appeal to the Department, on January 10, 1894, 
said decision was affirmed, and the case was closed by letter of June 
15, 1894, Mrs. D’Arcy being allowed sixty days within which to perfect 
her husband’s claim. | 

It was also stated that when payment was. made and duly reported © 
to your office, Clark’s entr y would be canceled ¢ as to the SH. + of NE.4, 
or lot 1, See. 28, | | 7 

sOutsner 20, 1894, the local officers repor ted that after receipt. of their 
notice of June 95th, 1 1894, Mrs. D’Arcy had taken no action. 

October. 23, 1804, phejeal officers transmitted the homestead appli- | 
cation of Herbert Bashford of date September 10, 1894, describing SH. 
1 of NE. 4, or lot 1, Sec. 28, rejected September 12, 1894, because it 
was involved in the contest between D’Arcy and Clark. | 

— October 19, 1894, Bashford appealed from this decision to your office. 
- On November 9, 1894, the local officers reported to your office that 
Clark had on August 7, 1894, made final homestead proof ancl at same 
time made tender of the amount due, and the said officers asked for 
instructions as to Clark’s right to lot 1. 

On December 1 , 1894, your office considering the saieal of Bashford, 
passed on said case, and held that Mrs. D’Arcy having failed to de 
payment for the claim of her deceased husband within the period 
granted by your office, her application to complete title and her proof 
must be rejected, and that Clark’s entry be Jeft intact, and farther, that 
~ Clark’s final proof, although made pending the contest was not pre- 
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cluded from consideration, since said contest: was finally disposed of, 
- and that Clark's entry being thus intact, the oo aa of Bashford 7 
to make entry was rejected. : 

From this decision Bashford quneals. As Mrs. D'Arcy hase not 

appealed, the decision has become final as to her. 

The only ground of error in appellant’s specification, deoandiie spe- 
eial consideration, is the charge-that Clark is estopped. from objecting 
_ to Bashford’s application to enter the land in dispute by reason of his 
- having encouraged Bashford to make the application and. because of 

_ his having proposed to sell out to him. In support of these allegations, 
affidavits of Bashford and his wife and of his attorney are appended to 


the appeal. The facts set up in the affidavits by way of estoppel against — 


_ Clark oceurred some three or four years after Clark’s final proof was — 
made, and at a time when Clark, as he alleges, wight have. lawfully 
negotiated concerning the sale of any right predicated on or aceruing 
under his final proof aud tender. A homestead claimant, haviug sub- 
mitted final proof showing full compliance with the law, secures thereby 
the equitable title to the lands, and delay in issuance of final certificate 


--avill not affect his rights. Strain », Hostotlas (17 L. D., 293). 


_. Clark’s final proof is uot before me, but I apprehend that. it wo ula | 
-inot show compliance with the law in the meaning of the case above — 
quoted. His tender of the amount due at the time his final proof was 
‘made, was without effect, since the amendment to Rule 53 (14 L. D., 
250) under which alone his final pr oof made pending the contest could. 
‘be cousider ed expressly excepts the right “to pay the purchase money 
or commissions, as the case may be,” and if he had no right to make 
such payment, it follows that the offer to do so was of tio effect. 

It will depend upon certain facts not affirmatively shown atid only 
presuinably true, whether Clark’s final proof taken pending the contest. 
between him and I)’Arey ean be considered, under amended Rule 53. P 
‘The final proof in question was made August 7, 1890, and Rule 53 was - 
amended March 13, 1892, and, of course, was not operative at the time 
said final proof was made, It has been held, however, that said amended 
rule was applicable to cases where the final proof was made befure the 


‘rule was ameuded, as between the entryman and par ties having notice — 


-of the intention of the entryman to offer final proof at the time it was 
offered, and who had thus.an opportunity to protest, if they desired to 
doso. If there was no irregularity as to giving publie notice of his 
intention to offer final proof upon the part .of Clark, and such notice 
was given so as to bind Basiiford who at that time had. no connection 
with the land, or the litigation concerning it, it would seem that Clark’s 

final proof, though ii egularly made, night be considered under amended 


— gule 53. Smith v. Chapin (14 L. D,, 411); Akers v. Ruud (16 L. D., 56)... 


As.Clark’s final proof has not yet been accepted, it will be coueiderod: 


"under Rule 53 as amended, only in the event the law as to notice was 


complied with as above indicated, ‘otherwise new proot avill be. required, 
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Tam of. opinion that the appellant alleges no fact which affects the — 
validity of Clark’s entry, made as to lot.1 in February, 1890. A mere 
offer to sell not consummated, and made after the expiration of: the. 
statutory period of residence necessary to perfect a homestead claim, 
and after the submission of final proof, but while it was yet pending. 
(as was true in this case), is not inconsistent with good faith upon the 
part of the entryman, and will not justify the cancellation of bis entry.. 
The land in controversy is embraced. in Clark’s entry, and the entry 
being apparently valid and uncaneelled, Bashford’s appcasieN to enter 
was properly rejected. | : 

_ Your office decision i is, therefore, approved. 


ALASK A—LANDS OF oe GRECO ~RUSSIAN CHURCH. 
INSTRUCTI IONS. 


While Congr ess has sain no provision for: determining dies seit of the claims of 
the Greco-Russian Church’in Alaska, or the validity of its title thereto, yet the 
possessory claims of said church have been protected in executive actiou taken 
. bythe State, War, and Treasury Departinents, and allowed to remain in the. 
. hands of the church; but, in the absence of statutory authority therefor, the 
_ Interior Department can not undertake to identify, by survey, the lands of the 
-- . church, and determine the title of the church thereto. | 
If any of ine property held by the church has been included within the limits of i 
executive reser vation, the President has the authority to modify the order there- 
Tor, so as to exclude the lands erroneous] ¥ embraced within such reservation, 


Secretary Smith to the Com: missioner of the General Land Office, March 
(J. 1. H.) Bt, 1896. | (A. B.) 


On December 20, 1894, the Deparitent feeeived a jetter from Nicho- | 
. re Bishop of the iets: Russian Church, of Alaska and Aleutian’ 
Islands, stating that certain land belonging to the Orthodox Church i in 
Sitka, Alaska, had been taken from sae church, and requesting: that 
tha Department give orders: 
‘First. To have the lands euler, taken returned to the orthodox : 
parish In Sitka. | 
Second. To have a survey made of all the church lands in ee 
and, | 
‘Third. To affirm ihe right of swine of the parishes to their lands 
in the same manner as it was given them by the Russian government- 
. at the time Alaska was transferred to the American government. —_ 
' This paper was sent to your office with instr uctions to investigate the 
: matter and inake a report. The Department is now iv receipt of your 
office letter of September 14, 1895, transmitting a report by Epes 
é Swineford on the result of his Gye ioatione a | 
It would appear from the report that the land siaimed by the church 
is now included within reservations for the use of the United States. 
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The church claims by virtue of a sentence in the second article of the | - 
treaty with Russia, concluded March 20, 1867, conternne ‘the oa) : 
of Alaska. This sentence 18. as follows: . So 


“Tt is however understood and agreed, that the ahurehes which babe been puilt in 


the: ceded territory by the Russian governmeut, shall remain the property of such so 
members of the Greek Oriental Church. resident in the Territory, a as ue choose e to- 7 oS" 


worship therein. 


An examination of the records relating to the Territory of Alaska | 
and the establishment therein of the Greco- “Russian Chur a has been. 
"made, and this shows the following: | 

‘The title vf Russia to the territory: of Alaska was: obtained by ‘ne 
discovery and exploration of Bering, a Russian subject, in 1741. 0 

In 1795 the “ Holy Orthodox, Catholic, Apostolic, Oriental Church,” 
established a chapel at St. Pauls. “In 1799 Emperor Paul VIIt granted. 
the entire territory to the Russian American Company, which grant — 
was renewed in 1821, and agai | in 1841, the last charter expirin g Janu- 
ary 1, 1862. | 

hese charters gave the Russian American Company Me neues | 
of the trade and proceeds from the natural resources of the territory, 
and likewise empowered it to administer the government as it might. 
see fit. Again, while the company could sublet and transfer its privi- — 
leges and did so, it had no right of private property, but only the 
right of occupancy. Its right to the sources of wealth, both animate 
and inanimate, did not carry with it the fee to the soil. 

During its occupancy of ale two a it established forty stations . 


_. within the territory. 


In 1817 the company er ected the frst church building at Sitka for. 
the Greco-Russian Church; St. Peters Church on St. Pauls Island in 
1819; another church at St. George in 1833; at Unalaska in 1826, and 
at Oumnak the same year. Churches and schools were aso established | 
at other points in the territory. bs 
In the charter of 1821 to the Russian American eae: a clause: — 
provided that said company should support the churches of the Orien- — 
‘tal Church. In 1861 the United States began negotiations with the 
Russian Government for the purchase of the Kussian possessions in: 
- America, While this purchase had-been discussed in Washington as. 
early as 1859, the negotiations were hastened by the fact that the 
Russian American Company’s charter was to. soon expire, and for the 
further reason that the Hudson Bay Company of London, England, — 
which had a lease on a portion of the Russian territory from the 
Russian American Company was negotiating to get a charter’ which 
would enable it to obtain skins from animals which existed in that. 
locality. At this time the: Hudson Bay Company had a » lease wanieh 
ran until June,1868. > 4 
- On March 30, 1867, the treaty of cession was coneiuadds On May 2 28, | 
| 1867, it was Raed. and on June 20, 1867, ne and proclaimed. =< 
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| Article IL wiovided: 


In the cession of territory and dominion made ie the preceding eels are included 
the right of property in all public lots aud squares, vacant lands, aud all publie 
buildings, fortifications, barracks, and other edifices which are not private indi- 
vidual property. It is, however, understood and agreed, that the churches which | 
have been built in the ceded territory by the Russian government, shall remain the 
property of such members of the Greek Oriental Church resident 1 in. the territory, as 
may choose to mpESny: therein. | 


| _ Article VI Bere 


The cession of territory and dominion herein made is hereby declared to be free and 
unencumbered by any reservations, privileges, franchises, grants, or possessions, by 
any associated companies, whether corporate or incorporate, Russian or any other, 
or by any parties, exeept. merely private individnal property holders; and the ces- 
sion hereby inade, conveys all the rights, franchises, and privileges now belon ging to 
Russia in-the said territory or dominion, and appurtenances thereto. — 


The above last inenticned provision in the 6th article was inserted in 
the treaty in consideration of two hundred thousand dollars being 
added to the original purchase price. z 
— On August 7, 1867, Brigadier-General Lovell H. Rousseau was 

appointed by fhe President of the United States a commissioner on 
behalf of this government to receive the Territory from a similar offi- 
cer appointed on behalf of the Russian government. In the letter of 
instructions to General Rousseau, the Secretary of State Wiliam 
_ EL Seward said: 

In accordance with the dipuiations of the treaty, the clurches and chapels in the | 
ceded Territory will continue to be the property of the members of the Greco- 
Russian Church, Ary honses and lots which may have been eine to those 
churebes will also remain their property. 
“The stipulations of the treaty” referred to by Mr. Seward are found 
in Article II of that instrument (15 Stat., 539). It reads as follows: 


It is, however, understosd and agreed, that the churches which have been built in 
the ceded territory by.the Russian government shall remain the property of such 
members of the Greek Oriental Church resident in the territory, as nay choose ‘to. 
wor ship therein. | 

The transfer of the Terr itory was duly made and completed on Obie: | 
et 26, 1867, General Rousseau representing the United States govern- | 
ment. na Alexis Pestchouroff being the commissioner for Russia. In- 
the article of transfer or protocol it is stated by the commissioners that: | 

We leit, as instructed, in the hans of the Greco-Russian Chur ch, the church build-: 


| ‘ings, appurtenances, sad parsonages to the same belonging, as. shown and deseribed 
in inventory marked ‘‘B,” attached thereto as part hereof. 


The inventory gat referred to by the commissioners in the protocol : 
of transfer, 18 as follows: 


The Cathedral Chutch of St. Michael, built of. timber, situated in the center of 


the city. 

The Church of Rostiesouval of timber, ean aaniea the eloehian church, | 
situated near the. patton number 2; at the palisade separating the city from the. e 
Indian \ village. . 
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» 108; A iat ie-dtored amber ERE for aca house, with outbuildings appur- 
wenaieen and grounds, . 

35, A timber house for church eae 

98. A timber house for the deacon. 


104 Three timber houses, with their appurtenances ond outbuildin gs ‘for lodgin, Fs 
105 of emia . 7 . 


H i Four lots of F ground belong cing to the parsonages, 
L- 
a The place commemorative of the old chureh, 
-b A tomb. . 
' Three mone) two outside: pene and one by the > Church ‘of. the Resur- 
‘rection. | 
On December Ll, 1367, under the title of General niet No. 6, Head- 
quarters Military District of Alaska, New Archangel, Alaska Territory, | 
‘Samuel H. Kinney, Ist Lieutenant 2d Artillery, by command of Brevet 
Major General Davis, announced that until such time as the govern- 
ment of the United States should decide what locations and amount of © 
~ dJand might be required for government and territorial purposes, certain 
reserves were made which were duly set forth in said Orders No. 6. in 
_ the second order it was announced : | | 7 
All the land bounded by the above described lines on the one gies and the channel . 
of the bay on the other, shall. be held and used as a military reserve, except such 
land as has been turned over to the Greco-Russian Church by the commissioners of. 


transfer. A map of this reserve will be oan in this ee, subject to the a 
of all interested. 


“The above desexibed lines” were as follows: 


~ Commencin gs ab a point midway between. houses Nos. 25 and oT, and running 

thence in a direct line, in a southeasterly direction, to the channel of the bay, and - 
in-a direct line, in an opposite direction, to a. point midway between the southeast 
corner of the ‘‘Public Garden” and the northeast corner of the large building known - 
as thé unfinished Barracks; from. thence, i in a straight line, at right angles to the 
. first line until it intersects a line running at right. angles to it, and drawn through 
_ the northwest corner of the “Public Garden,” and along this latter line to the north- 
west corner of the ‘‘ Public Garden;” from thence in a direct line to the outside cor- 
- ner of block house No. 3 or battery D; thence in a direct line to the outside corner 
of block house No. 2 or battery C; from thence in a direct line to the point where. 3 
the palisades meet the bay, anit: d along the line of the apenas to ‘the poe of the” 
bay. — 


| On Febroary 2 26, 1869, E. D. ip easena. Assistant Mae Genet: tard 
. United States Army, woke to the Commanding. General of the Depart- | 
ment of Alaska, stating that the Secretary of War directed that he take | 
possession of and retain.in his charge all posts, buildings, etc., which — 

- were not in fact entitled to be considered individual property. In reply 
.to this, the commanding officer, Jefferson.C, Davis, made a report to the 
Secretary of War, stating in detail the buildings, etc., which he took — 


"possession of in accordance with the instructions of February. 26, 1869, 


above mentioned. In this report, which is dated at anes December: L 
- 1869, the commanding officer says: | 7 


By referring to the. protocol of transfer, executed by the Commissioners, choral : 
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Ls ‘H.. Rousseau and Captain Alexis Pestchouroff, ab New rene get (Sitka),. Ostia 
26, 1867, and the accompanying inventory ‘A, ” it will be seen wh at kind and amount 
of property was turned over to the United States in the town of New Arch: angel, 


By referring to the same document, and accompanying inventory “B,” it willbe 


seen what-property was indicated as belonging to the Greco-Russian Church in the 
‘town of New Archangel (Sitka): As there seem to be no questions raised about the 
property borne on these inventories being in the poses of its rightful owners, it a 
will be passed over. ; : 


Secretary of the Treasury Hugh McCulloch, writin; 2 to. ‘the Gollectar i 
of. Customs at Sitka, in February, 1869, referred to the 2d article of the | 
treaty of cession, and said: 


-That article includes in the cession “ all wablie: lots and squares, vacant lands, and | 
all public buildings, fortifications, barracks, and other edifices which were vot pri- 
vate individual property—‘ privee individuelle.” - The word “ public” as used in this 
sentence, applics only to the word ‘ buildings” standing in immediate juxtaposi- — 
‘tion; all fortifications and barracks are ceded, and all buildings of any kind in the © 
‘Territory also become the property of the United States, except those belonging to — 
-jndividuals. ‘The buildings owned by the Russian Fur Company were not individual 
property, and were therefore included in the cession. This is, in the estimation of 


this Department, the plain import of this language, even in the absence of any light 


derived from the context or from attending circumstances. But the treaty goes on 
to provide that the churches built by the Russian Government. shall not become the 
property of the United States; now the Department is informed that all the churches 
.in the Territory were built and owned by the said Fur Company. Such being the 
case, if a specific saving clause was necessary to prevent the acquisition of them by 
the United States under the treaty, it follows that all the buildings owned by that 
company, not thus specially excepted, are covered by the cession and become ae 
property of the United States. 

General Davis further shows i in his report that buildings at. Kodiak 
‘and Ounalaska were turned over to the Greco-Russian Church. 
Regarding the islands of St. Paul and St. George the report of General 
. Davis does not show whether the church had or received any property 
there, but on March 3, 1869, Congress passed a resolution declaring 
those islands to be a special reservation for government purposes, and 
‘directing the summary removal of all persons found thereon without 
authority from the Secretary of the Treasury. This was to protect the 
fur seal in Alaska. . 

On May 7, 1869, Captain C. W. Raymond, of the United States 
Engineers, was given authority to take possession of buildings at St. 
Michaels. In this authority Lieut. Samuel B. McIntire, 2d Artillery 
U.S, A., notified him that “all church property belongs: to: the mem- 
bers of ine: Greek Church resident there.” 

In “a recapitulation of the whole business of, the transfer of the te 
groper in Alaska, General Davis Says: : | 


The members of the Greek Church have received ‘the full amount of property 

secured to them by the most liberal interpretation of the treaty. - Re 
This “property” thus ; given. to the Greek Church General Davis rec: | 

ommended should be confirmed.unto it by the proper authority. 7 
ae the act of sts et 1884 4 (23 Stat., 24), ta ie ‘An et Providing @ a 


—_- 
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civil government for as it is provided in section 8. anion g » other = 
- things: | | | i 
That the Indians or other persons in said district shall not be disturbed in ie 
~ possession of any land actually in their use or occupation or now claimed by them 
but the terms under which such persons may acquire title to such lands is reserved 
for future legislation by Congress. 
On May 13, 1889, the Uniied States Court of Claims, in the case of 
- Kinkead e al. v. United States, which was a suit brought by authority | 
‘of Congress to recover certain buildings in the Territory of Alaska, 
and to which the United States laid claim by virtue of the cession of 
that Territory, held that the Russian-American Company, under whom 
Kinkead claimed, had but a right of ovcnpancy in the Territory for the 
purposes of trade, and at. best was but a tenant at will. That all 
‘buildings which said company placed upon the land became part of. 
‘the realty, and its ownership aud occupancy of them ceased with the 
termination of its tenancy. | 
Continuing, the court said, speakin g of the sixth ar ticle of the tr eaty: 


_ Its lang uage is positive, clear and unmistakable. A\l ineumbran ces, whether origi- 


nating in grant, privilege, or possession, in favor of these companies are entirely oes 


‘extinguished. Under that article these companies can no inore claim-buildings put 
upon the land for the purpose of carrying on trade during their tenaney than they 
can the land itself. 

On April 2, 1890, in response to the suggestion of the Seat etary of the 
Interior, Dynan B, Knapp, governor of Alaska, transmitted a coni- | 
‘munication regarding proposed reservations of land in the Territory of . 

_ Alaska for public purposes. In this communication the governor stated | 
that he had appointed gentlemen at Sitka, Juneau, and Fort Wrangell 
as commissioners, to make suggestions as to the land which should be - 
- reserved. With this letter the governor transmitted the reports of the 

commissioners. | 

» On June 19, 1890, the secnctaly of the Interior transmitted to Ais 
: President of the United States the communication of the governor of 
Alaska and the reports of the commissioners appointed by him.as last 

--above mentioned. In the letter of transmittal the Secretary recom-. 

‘mended that certain described tracts of land be reserved from settlement 
and disposal, and set apart for purposes mentioned. Before approving 
_ the recommendation of the Secretary, the President requested that he 

_ be informed under. what statute it was proposed to make said reserva- 

tion. This request was referred to the office of the Assistant Attorney 

:General for -the Interior. Department. That officer while giving it. as 
hs opinion that the President had the authority to make the reserva- 
tions, admitted that. there was no statute giving him express authority 
to.reserve lands. The President, on June 21, 1890, ney peeve 
such lands as the Secretary had: recommended, | 

On February 27, 1891, the Secretary of the Interior, complying with. 
-the request of the Secretary of the TIRED recommended to the | 


ote 
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President that a reservation be declared of nel at Iliuliuk harbor, 

Unalaska, Territory of Alaska, as a site for a depot for coal and ‘sup- 

plies: for vessels of the United States Revenue Marine Service, cruis- 
ing in Alaskan waters. This recommendation of the Secretary was 
approved by the President on March 4, 1891, “until ee directed 
by Congress.” 

In the act of May 11, 1884, engines a civil Savernment for Aes 
| (23 Stat., 24), Conpiess refers to the acquisition of title to occupied 
_ lands, put states that mae determination of the. same ‘is reserved for 

future legislation.” » | 7 

Nevertheless, while Congress has made.no prov ision for determining 
the extent of the claims of this church, nor the validity of its title, the — 
War, State, and Treasury Departments appear to have always pro- 
tected, by virtue of the second article of the treaty, the possessory - 


claims of the Greco-Russian Church and private individuals holding _ 


from Russia, and distinguished them from those held by poreheee from 
the Russian-American Company. 

In other words, the claims of the church were treated as those of pri- 
vate individuals were, and the property of neither was ever delivered 
to the representative of the United States, but BnoweG to remain in the. 
hands of those who possessed it. - 

The Greco-Russian Church requests the Department: | 

1. To have the lands unlawfully taken returned to the orthodox parish 
in Sitka. | 

2. To have a survey made of all the ence lands in Alaska. 

3. To affirm the right of ownership of the parishes to their lands in 
the same manner as it was given them by the Russian government at 
the time Alaska was transferred to the American government. 

In reply to the second and third requests, it can only be said that 
Congress has not provided any method by which the extent or title of 
these claims can be determined, and until then, this Department can 
not: pass upon them. » | 

As to the inclusion of any aineeh property within the limits of an 
executive reservation, it is quite clear that the President has the author- 
ity to modify any order reserving land by reducing the limits of the — 
reservation so as to exclude that erroneously included. - See opinion of 
Assistant Attorney-General Hall, dated February 27, 1896. _ 

_ In view of this, a copy of this letter and the opinion of the Assistant 

Attorney- General for this Department, above cited, has this day been 
sent to the Secretary of State for his consideration, and you a SO 
inform the Bishop of the Greco-Russian Church. 

The papers in the « case are herewith retur ne to be filed i in your office. 
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REPAYMENT—-TIMBER LAND ENTRY. 
#H, OC. MASTEN, 


An entry under the act of June 3, 1878, of land subsequently found fit for cultivation 
on the removal of the timber, and canceled for such reason, wil] not, in view of 
the later constr uctiou of said act, be held frandulent in character, on application 
for repayment, where it appears to have been made with no intention of fraud 
on the part of the entryman., 

- The failure of a timber land applicant to igumuialis inspect the tract prior to: his 

application therefor, cannot be regarded as evidence of bad faith, where, under 

the regulations then existing. the: ee was not required to make a sworn, 
statement that he had so examined the land. | : 


Acting Secretar y Reynolds to the Commissioner of the General Land Office, 
(J. 1. H.) - March. 24, 1896, oe (C. J. G. ) 


The iocorda in this case shows that on August 16, 1883, EK. C, Masten 
made timber land entry for the SW. 4 of See. 32, T.6 N., BR. 3 Wy 
- Oregon city land district, Oregon. | 
~~ Upon the report of a special agent, & hearing was oudered by your 
office in said case for July 6,.1885. On that date the special agent 
_ appeared with special sounsel and witnesses for the a and 
Masten appeared in his own behalf’ 
- - Under date of September 10, 1886, your oifice peiidied the following 
decision: | | 3. 
_ Masten testified that he had never seen the land; that he had never seen his wit- 
nesses to the final proof, their testimony being procured by one Dr. EH. A. Jones; 
that he was never a member of an organization known as the Columbia Flume and 
_Lumber Company, and that he is still the owner of the land. . 
The testimony for the goverument shows that Masten’s final ee witnesses did. 
not know the character of the land by legal subdivisions, but only the general char- 
acter of the township, and that the land, when cleared of its timber, would he fit 
for agricultural purposes. 
} From the testimony presented it appears er the: iadad is not such as is subject to 
- entry under the act vf June 8, 1878, and the entry is accordingly held for cancellation. 


By letter of December 24,1886, upon Masten’s failure to appeal from 

your said decision, you spnosicd his entry. | | 
- Masten therenpou made application for arene of his arias 
money, and by letter of March 8, 1887, your office denied the same 
- because the entry was canceled as being fraudulent. 
On July 26, 1894, Masten again made application. for conerient 
. which was denied: by your office August 31, 1894, for the reason that 
your office decision of March 8, 1887, supra, had become final, no appeal 
having been taken therefrom. 
_ On October 24, 1894, Masten made application for certiorari, and by 

letter of February. 23, 1895, you were directed to. transmit the papers 
in the case to this Department, 
| 10332—VvoL 22——22 
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‘Masten states, under oath, that his timber land entry “was canceled — 


for the reason that, although the land is heavily timbered, yet when 


cleared of its timber” it “‘could be made fit for agricultural purposes.” | 


From an examination of the record before me I am of the opinion — 


that, in so far as your office decision was based on said allegation, | 
Masten’s entry was improperly. canceled. The local officers stated that | 
at the time Masten made his entry it was generally believed through- 
out that part of the country that land of the character in contest was. 
of the kind subject to sale under said act. They were also of the 


opinion that Masten entered this land without any intention of. fraud;. | 


but 11 view of the decisions prevailing at that time in regard to cach 
lands, they were of the opinion that said entry should be canceled, 


_ The most that can be said, as was said in the case of Ellen Malarkey, 
directed to be sent to this Department at the same time, is that Masten 


was only guilty of an error of judgment; but no fraudulent intention — 
on his part can be imputed. This view of the case will be more clearly — 
apparent by reference to the recent case of Robert v. Brownell oe 

L. D., 216), where it is said that: 


. Public lands valuable chiefly for timber, but unfit for cultivation within the mean- 
ing of the timber and stone act, include lands covered with timber, but which may 
be made fit for cultivation by removing the timber and working the lands. 


Following in the line of this decision it cannot be charged that Masten 


, swore falsely when he took oath that said land is unfit for cultivation, 
and valuable chiefly for its timber. 
, ously canceled on that allegation. 


Therefore the entry was errone- 


_ It is furthermore alleged in your office decision that Masten never 
saw the land in controversy. He made his entry August 16, 1883. It 
was not until May 21, 1887 (6 L. D., 114) that the form, requiring the 
applicant to make sworn statement to the effect that ‘I have person. 


ally examined said land and from my personal knowledge state that 


said land is unfit for cultivation, and valuable chiefly for its timber,” 
was prescribed. Prior to that date he was only required to swear that 


the land is unfit for cultivation and chiefly valuable for its timber. 
There appears to have been no law forbidding him to do this upon infor- - | 


mation and belief. And probably many entries went to patent where 


_ the affidavits were prepared in this way. Even after the instructions | 
of May 21, 1887, were promulgated, it was held in the case of Grace v. 


Carpenter. (14 i D., 436) that— 


The prior personal] inspection. of land required of an applicant andes the act of 


June 8, 1878, does not Booey, require iad applicant to actually pass over the 


dand 1 in question. 
“ Hspecially is this true here the actual status of the land is found 


to be as’set forth in said affidavit.” _ 
oI find nothing in Masten’s affidavit, under the then existin g reg gula- 


Honk incompatible with good faith. 
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. There does not seem to be anything in the laws or regulations requir- 
ing that the applicant shall see the witnesses to his final proof. ‘So this 
| . allegation is an immaterial one. 


In regard. to the charge that Masten’s final wiee? witnesses did not 


know the character of the land by legal subdivisions, I have examined 
- their testimony. One witness says he is acquainted with the land 
described in its smallest legal subdivisions by having frequently passed 
over the same the two years last passed. The other says he has been 
personally acquainted with the land for two years; he ran the lines on 
two sides of it. The locai office found this testimony satisfactory, and 
I think it must be so regarded. 
The emphasis of your office decision of September 10, 1886, wherein 
this entry was held for cancellation, seems to have been dit ected to the 
_ fact that this land is not such as is subject to entry under the act of 
June 3, 1878, and that when cleared of its timber it would be fit for 
agricultural purposes, The alleged fraudulent character of Masten’s 
entry was predicated on this principle. As previously shown, under 
the rather unsettled opinion as to what characteristics rendered tim- — 
bered land fit or unfit for cultivation, his entry cannot be regarded aS 
fraudulent. 7 7 
- This conclusion must not be interpreted as meaning that a oe strict 


| compliance with existing regulations governing timber land applicants: 
will be demanded in the future; only that the strict requirements of 


the instructions of ey Al, 1887, now in es are not applicable to ee ; 
_ case at bar. ; 
I accordingly reverse your office decnion and eect the repayment 

of claimant’s fee and the purchase money paid Py him. | 


tic 


MINING CLAIM~IMPROVEMENTS—CERTIFICATE OF SURVEYOR 
a a escara : 


MILTON ET AL. v. Lams. 


A mineral entry cannot be allowed if the sartaonte of the surveyor general, as to 
the requisite expenditure on the claim, is not filed withiu the statutory period. 


Acting Secretary Reynolds to the Commissioner of the General Land Office, 
March 24, 1896. — (PR. J.C.) 


It appears that A. B, Lamb by his attorney in fact on December 20, 
1893, filed application for patent for the Ferris (heretofore known as 
Ptarmigan) lode, survey No. 8705, Durango, Colorado, land district. 

The return-of the deputy mineral surveyor shows that $500 worth 
of labor or improvements had not been made on the claim at that 
_ time, and the surveyor general did not make any certificate as to the 
impr ovens: when. the suNvey. was approved or during the period of 
| publication. | 
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The period of publication expired February 293, 1894, and on March — 
2nd following, no entry having been ade, William KE. Milton et al., | 
filed a protest against the entry alleging, among other thing os, that 0 
improvements had been made on the ground except that made by pro- 
‘testants. Two other protests were filed, one. by Robert W. Bastian 
et.al, owners of the Bonita lode, and J. B. Hull et al., owners of the 
Tam. "O'Shanter lode, but. on en 18) 1899, they withdrew their 
PrOuPsts. 

A hearing was al: aud as a result the local wnieans ela’ that the 


‘applicant may not make entry in this case because he has not ‘com- -_ 


phed with the law,’ in that he did not file” the certificate of the sur- 
-veyor general as to the improvements within the time required by law. 


On appeal your office, by letter of November 27, 1894, affirmed their 


action, whereupon the applicant pr osecutes ths appeal. - 
Section 2325 RB. ‘S. provides that 


the claimant at the time of filing his application, or at any time thereafter, within the 
‘sixty days of publication, shall file with the register a certificate of the United States 
surveyor general that $5C0 worth of labor has been expended or improvements made 
upon the claim by himself or Lis grantors. | , 
This certificate was not filed at the time of filing the application or 
within the period of publication. The deputy who made the survey 
certified to only $125 worth of work, and from the testimony it is clear 
that no greater amount had been Ss oencd in fact it.is not claimed by 
applicant that there was'a compliance with the statute in this regard. 
In view of the mandatory nature of the statute quoted it seems to me 
‘itis idle to argue that this application should goon to patent. This 
requirement is as imperative as any other. With as much propriety it 
might be said that the survey vould be omitted or notice of application 
in either form be dispensed with. XThe obvious intent of Congress in 
requiring this expenditure was to evidence the good faith of parties 


seeking patent under the mineral laws, that by the labor done or | | 


improvements made it would be apparent that it was mineral land and 
subject to entry as such. The condition is akin to that of settlement 
and improvement under the pre-emption and homestead laws, and the | 
requirement is as imperative in the one case as in the others. ?~ 

. It appears that a certificate of the surveyor general made May 29, 
—-1894,-was filed in the local office June 2nd following showing the 
required expenditure. But this cannot be accepted as meeting the 
‘mandate of the statute; which requires it to be filed at the time of filing 
his application or ‘ within the sixty days of publication. ” 

Your office judgment i is therefore affirmed. ; 


DECISIONS RELATING TO THE. PUBLIC LANDS. (341 


“RAILROAD GRANT—LANDS. ESCEE TED BED OF NAVIGABLE RIVER. “ 
PHILLIPS V. - S1oux CITy AND Pacirre R. R Co. 


Lanila’ forming a part of the bed. of the Missouri Riv er, at the date of the grant to 
this company, and covered by the waters of the main channel of said stream at 
such time, were not publie lands subject to the operation of. said grant. 


| Acting Secretary y Re ynolds to the Commissioner of the General Land Office, 
(J. O.)- .. | March:24, 1896... oe (J...) 


| This case involves lots 10 and 11 of section 1, and lot 1 of section 2, 
containing in the age eregate 59.60 acres, in a township and range desig: 
nated. srinebinies, as.T. 88 N.; R. 48 W. of “Sth” principal meridian, 
Dakota Territory, aud sometimes. as 1. oo N, » B, 8 E., of 6th” eODay 
meridian, Nebraska... | 

On June 14, 1887 , Henry C. Phillips filed his. pre- euiation declaratory. | 
statement No, 9363 for said three lots; and on January 15, 1890, after 
due publication, he made final proof and payment, and received final 
certificate No. 10,162. - 
On January 14, 1891, the “Towa Railroad Land eaeae by attor- 
neys, filed in ire General Land Office a protest against the issue of 
patent in accordance with said final certificate, allegin g that: 

The tract in question is within the ¢ granted limits of the Sioux City and Pacific 
Railroad land grant; and at the date of definite location of the road, towit: January. 
1, 1868, was vacant and unappropriated public land of the United States. It there- 


fore passed under the grant, and the entry of Phillips subsequently allowed was in 
derogation of the company’s rights. In its behalf therefore, we request that said. 


entry may be cancelled, and that a proper order to that effect may be issued promptly. 


There is no evidence in the record before me, that Phillips was ever 
served with. notice of said protest; nor any testimony, by affidavit or 
otherwise, tending to prove that at the date of the filing of the map of - 
definite location of the railroad, which was January 4, 1868, said lots 
were yacaut and unappropriated public land; or tending to show who: 
or what the “Iowa Railroad Land Company? | is, OF. wna interest it has 
in the lands inv olved herein. | 
. Nevertheless, your office on. February aL 1895, recent hat the lots 10 
sna 11 in said odd section 1, were within the primary limits.of the grant 
to the Sionx City and Pauific Railroad Company, ee by the acts 
of July 1, 1862 (12 Statutes 489), and July 2, 1864 (13 Statutes 356), 
and that there i is nothing that would serve to except the same from the: 
operation of the grant; and thit — - 4 a | 
' therefore, said pre- emption cash eutry No. 10,162 of Henry C, Phillips, is hereby 


held for cancellation as to the two lots last. aforesaid, for conflict with the grant of 
Said railroad company. : : = 7 , 


From said decision Phillips has ape to this Department. 


The files and records of your office show that the three lots of land | 
aforesaid were never a part of the Territory or State of Nebraska, nor 
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— within its jurisdiction, until the passage of the act. t of on 28, 1870 
(16 Statutes 93). | 
When the first surveys were m ade i in Webrackat in 1 1858, and in Dakota 
in 1861, the Missouri river a short distance above the mouth of the Big 
Sioux river turned suddenly and ran south about four miles; then 
— “sweeping eastwardly and northwardly it returned toa point opposite 
to and only a short distance from its turning aforesaid, thus making a 
loop, which enclosed a peninsula, about 24 miles long and 23 chains and 
60 links wide across its neck, aud coutaining 890.12 acres according to 
the maps on file. This little peninsula, being on the left bank of the 


Missouri river, belonged to Dakota. Sometime between 1867 and 1869 ~ 


the river cut for itself across the narrow neck of the peninsula, a new 
and main channel ; and thus transferred (so to speak), the 890.12 acres 
aforesaid from the left to the right of the river; and left its former bed, | 
which had nearly surrounded them, to become dry land. To neaveat 
any conflict of jurisdiction between the State of Nebraska and the Terri- 
tory of Dakota, Congress by the act afon esaid established the middle 
of the new ciaiiel as the boundary line between them, and ceded to 
Nebraska exclusive jurisdiction over the lands embraced in the. penin- 
guia and in the former bed of the river; and directed the Secretary of 
the Interior to cause to be made all necessary ewe meanderings: 
maps and so forth. , | 
On June 15, 1870, the surveyor general appr vet a map now on file 
in your office, which shows the new channel and the old channel and 
the peninsula, and the subdivisions of the former bed of the river into 
lots, adjusted to the surveys of 1858 and 1861 aforesaid, which had 
been made from different meridians and base lines. It appears by said 
map that lots 10 and 11 of section 1, and lot 1-of: section 2 aforesaid, 
form together an oblong tract of land, whose eastern boundary is the 7 
former left bank of the Missouri River as it was officially meandered 
- in 1858, and whose. western boundary is the middle line of the main | 
channel of the river as it stood, the boundary between Nebraska and 
Dakota, previous to the opening of the 1ew r channel, which made dry 
land of the former river bed. | 
In 1862 and 1864 and for years before andl after wards, the three lots 
in controversy were part of the bed of the Missouri river covered with 
the waters of its main channel. They were not part of the public domain 
subject. to disposition by Congress as public lands. It is incredible, 
and therefore cannot be presumed, that in 1862 and 1864, Congress 
intended to grant in presenti the bed of the Missouri river to a railroad 
company. —— . | 
The grant is s of alternate sections of ous: land; and by publie land, as sit has 
‘been long settled, is meant such land as is open fo sale or other qicpusition under 
general laws. ( Field J.on page! 538 of 145 U.S -, Bardon v.N ortherm Pacitic Railroad 
Company.) 
The lots of land aforesaid \ were not embraced in, and did not: pass 
under the grants aforesaid. It is therefore immaterial to inquire on 
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what day the map of definite location ¥ was filed, or what were the limits. | 
defined thereby. : 

- Your office decision 3 is hereby reversed. Phillips's entry will be hela 
pel 


"MINING: CLAIM—ADVERSE CLAIM—JUDICIAL PROCEEDINGS. 
BLACK QUEEN LODE v. ELCELSIOR No. 1 Lops. 


On application for mineral patent the purchaser may exclude land covered by an 
adverse claim, and take patent for the land nat in conflict, without waiving his 
‘possessory right to the remainder, _ . 
Where co-owners of an adverse claim bring separate Suita in their individual names, 
and in different courts, a dismissal of the junior proceeding will not confer 

. jurisdiction upon the Department to Proceed: with the ee and allow the: 

- entry. ng ms 


Acting perenne, Reviplas to the Commissioner of the G eneral Land Office, 
March 24,1896. (P. J. ©.), 


_ The record before me shows that the Crystal River Mining Company: 
made application April 8, 1890, for patent for the Black Queen lode 
mining claim, survey No. 5783, Glenwood Springs, Colorado, land dis- 
trict; that during the period. of publication C. J. 8. Hoover and ‘Alfred: 
Oskamp filed, on June 10, 1890, their protest and adverse against the 
same showing. a surface conflict of less than one acre with Excelsior 
No. 1 lode. In support of said adverse Oskamp, individually, brought. 
an action in the U. S. circuit court for the district of Colorado, on 
~ July 7, 1890. On July 8, 1890, Hoover commenced an action, in his 
individual name, in the district court of Gunnison county, tor the same 
purpose. 

On September 23, 1892, in the district court of Gunnison suet it 
is shown that on written application of the plaintiff (Hoover), his suit 
was dismissed “ without prejudice to the rights of the defendant to pro- 
ceed herein on its answer and cross-compaint.” Judgment was there-. 
upon rendered for the defendant on its cross- complaint for the land in 
conflict. - 
_ On June 18, 1895, The Crystal Company aaas arateeaan to purchase 
the Black Queen, od the same is indorsed by the receiver as follows: ; 

~ Purchase money tendered and refused because of failure of claimant to furnish 
satisfactory evidence of disposal of adverse suit. LExcelsior No. 1 v. Black Queen. - 

On June 26, 1893, the judgment and decree-of the district court of 
Gunnison county was filed in the local office, but no action seems to . 


have been taken concerning it. The claimant appealed from the | 


action of the local officers, and your office, by letter of August 29, Sa 
affirmed their action, whereupon it prosecutes this appeal. 

It is shown by a certificate of the register of the United States Land 
Office at Gunnison that final entry of Excelsior No. 1 claim was made. 
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In that office September 24, 1894, by Hoover and Oca: and: the — 
receiver's receipt issued therefor. The-register in his certificate, says, 
‘“‘that said lode claim as entered excluded the territory in conflict with 
the Black Queen lode, as shown in the attached copy of an adverse on 
file in this office.” A comparison of this plat with that filed by Hoover 
and the description in the decree of the court shows it to be Le 
mary the same ground. : | 

Jt is urged that this aetion by Hoover ua Oskamp is a waiver on 
their part of the ground in conflict. I do not so view it. If they had 
- filed an abandonment of the laud, then it might be said that the entry 
by the Black Queen would be permitted. But the showing here is only 
_ that they have excluded the territory from the entry. This they may 

do and secure patent for the part thus entered, and hold the excluded 
ground under their possessor yrvight. In Branagan v. Dulaney (2 L. D., 
744), Mr. Secretary Teller, on page rane said: | 

The government gives the possessor of a lode his didiees to hold it without patent 
or tn take patent. If he attempts to take a patent and finds that he is met with. 
obstacles not anticipated, he may relinquish his attempt to secure a patent, and con- 
tinue to hold by right of possession. Thus, when the applicant to euter a lede claim | 
is met with an adverse claim, he may, if he chonse so to do, avoid a legal conflict by 
dismissing his application for a patent, and rely on his title by possession given him 
‘by the local laws and customs, and-a compliance therewith. If the adverse is for a 
portion only of the claim of the applicant, he may elect to take patent for the por-. 
tion of his claim that is not in controversy, and he may withdraw from his applica- 
tion so much of his original - claim as is in controversy. By such withdrawal he 

leaves the part of his claim claimed by others in the condition it was before his 
application. He may then abandon his claim thereto, or he may litigate as to his 
rights with the party claiming adversely. 

It is also contended that the Judgment of the State court in favor of 
the Black Queen was sufficient in itself to give the owner the right to. 
patent the land. The course pursued by the adverse claimants is a 
little difficult to understand. There was no apparent necessity for each 
of them bringing an aetion in their individual names in different courts) 
though of concurrent | jurisdiction, to settle this controversy. But they 
_ have done so, the United States court still has jurisdiction of the sub- 

ject matter, and until the courts acts, the Department is without 

jurisdiction. 3 
| There is no explanation fered as ; to vie these two suits were com- 
menced. But it is shown that Oskamp is not a resident of Colorado, 
while Hoover resides in Gunnison county. Itis, therefore, not improb- 
able that each may have begun ‘Proceedings without the knowledge of 
the other, | : 7 
‘The statute (Sec. 2326) provides that after the ere se claim is ; filed, 

all proceedings “ shall be stayed until the controversy shall have Geen 
settled or decided oe a court of en jopisiotions: or the adverse 
claim waived. id 

It is true that the Black eacen has a judgment, but it was speatied 

in the junior action, and after the plaintiff had dismissed his suit. But 
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it’ ‘seems to me that the controversy iia not.“ been settled or decided ” . 
as required by law, and that the entry cal not be permitted in the 
present state of the record. 

ee : one jadgment is therefore affirmed. 


-. PRACTICE—PROTEST—CORROBORATION—TIMBER LAND ENTRY. 
PIERCE v. BOND. 


The corroboration of a protest is not a pre-requisite to its. recognition as @ proper 
basis for inquiry where the facts as charged, if true, are a matter of record of 
which judicial notice must be taken by the officers of the Land Department. 

A protest against a timber land entry, on the ground that the land is not subject to 

. such appropriation for the reason that it had been previously offered at public 

sale, states a sufficient cause of action. 


Acting Secretary Re ynolas to the Commissioner of the Cenoral Land Office, 
(J. I. H.) | | Mareh 24,1896. (iE. KE. W.). 


On the 22d of June, 1893, the above aa defendant, P. D. Bond, 
‘made cash entry of the Ww. 4 SW. 4, SE. 4 SW. 4, and SW. 4 SE. 4 
Sec. 15, T. 49 N., R. 8 W., at Ashland, Wisconsin, under the. set of 
Goneress of Tae 3, 1878, known as the timber and stone. act, as 
amended by the act of August 4, 1892, 

On the 5th of October, 1894, the plaintiff, 5. F. Pidiee. made appli- 
cation to enter the land ee the homestedd laws, and also filed a 


protest against Bond’s entry, alleging that the land had-once been. — 


offered at public sale, and for that reason it was not subject to entry 
under the timber and stone act. The register and receiver rejected this 
= application to enter, because of Bond’s. entry, and Pierce appealed. 

On the 3d of N Byeinben, 1894, the Commissioner of the General Land 
Office affirmed the action of the register and receiver in rejecting 
Pierce’s application. to enter, and also denied a hearing on his protest, 

because it was not corroborated, and did not allege facts. sufficient to 
constitute a cause of action. Pierce then appealed | to the Department. 
~The decision of the Commissioner is erroneous, and the grounds upon 
which it is based are not as fully stated as they ought to be. It was 
not necessary for the affidavit of protest + to be corroborated. The only 
material allegation was that the land had been offered at public sale 
according to law, and for that reason not subject to purchase under the 
timber and stone act. This was a fact which, if true, was a matter of | 
record in the office of: the register and receiver and Commissioner, and 
of which they were required to take judicial notice, and the proof of 
which was in their own hands. More:than this, it-was a fact which, in 
the very nature.of the case, it is not to be supposed that any person . 
outside of their offices could testify to from personal knowledge. 

And the fact alleged is a cause of action. The act of June 3, 1878 
(20 Stat. , 89), only authorized the sale of such of the. surveyed ‘public 
lands in Califor nia, Oregon, Nevada and Washington as were valuable 
chiefly for timber and stone, but unfit for cultivation, and which had 
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“not. been offered at public sale, and were not included j in any. military, = 
‘Indian, or other reservation of the United States. Lands which bad 
been offered at public sale were not. of the class that were authorized to — 
be purchased under this act. The act of August. 4, 1892 (27 Stat., 348), 

makes this act applicable to all the publie land. States, and provides - 
that stone land may be purchased in smaller tracts than forty acr eS, aS 
provided in the placer mining laws, but does not ainend it in any. other 
particular. It does not authorize the purchase of lands that have been 
offered at public sale. 

The decision of the Commissioner of the General hand Office is 
reversed, and the case is remanded with instructions to find from the 
records whether the land in question had been offered at public sale 
prior to Bond’s purchase, or not, and pass upon the final. VOOR and 
: Deu in accordance with this decision. 


eer 


: CONTHST—RELINQUISHMENT-SBCOND CON TESTANT -INTERVENING 
ENTRY. 


HUFFMAN . “MILBURN 1 Br AL. 


The right of a second contestant to be heard, who alleges the eollusiye character of 
the prior coutest, in addition to his charge against the entry, can not be defeated — 
by a subsequent intervening entry made on relinquishment of the entry under 
attack, and with notice of the second contest. — 


Acting g Seoretar y fee] ynolds to the Commissioner of the Beal Land Ofce, | 
: March 24, 1896 oe aw (C. J. W.) 


November 16, 1891, Moore M. Milburn made homestead eutry No. 
9958, for NW. 4 of Sec. 26, T. 12 2 Ny] hie 6 B., 1. M., Oklahoma land dis- 
triet, Oklahoina Tervitory. | 

April 26, 1892, E. H. Hanna filed contest affidavit against sald. ony | 
alleging abandoimentt. 

.On May 31, 1892, Huffman filed affidavit of contest, alleging that 
Milburn, who mada homestead entry No. 2258, has never established 
residence on said land as required by law, but has wholly abandoned — 
the same, for more than six months since making said entry, and that . 
said abandonment still exists. _ . | 

On June 3, 1892, Milburn’s homestead entry No. 2258 was caticeled 
on presentation of his relinquishment of date April 8, 1892, and ow the 
same day John J. Craigmyle made homestead entry No. 4650 for the 
same. land. 

The case was set for hearipg J uly 15, 1892, and on the day preceding 
the hearing the following agreed ree of facts was filed as between | 
Hanna‘and Milburn: i 


E. ‘z. HANNA 
_ v. Involving NW. 7, Sec. 26, a 12 N., R.6 E., I M. 
Moorn M. MILBURN. 


E Agreed Statement of facts as agreed to between the parties in the apere entitled | 
Cause. a: 
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- Ast. That Moore. M. Milburn made H. E. 2258 at Oklahoma City land office for the 


2 NW. 4 of See, 26, 1.12 N.,R.6 E., 1M. 


2d. That he has not: resided on said land with me family, since making said. entry, Z 
8d. That he has never improved or cultivated said land. 

Ath. That. E. Hi. Hanna i is quae? to male homestead entry under the homstead . 
Jaw. | 


This statement is Sienedl by Milburn and . L. B. Hadlesics attorney 


a for plaintiff. 


- July 21, 1892, the local officers rendered a decisions recommending | 
the cancellation of homestead entry No. 2258, 
— On July 26, 1892, H. Huffman made a inotion for a héaring, alleging 
that he filed a contest against Milburn’s entry on May 31, 1892, and 
that subsequent to his filing contest Milburn relinquished his sites 
and one Craigmyle filed homestead entry No. 4550. That the contest — 
of BE. H. Hanna against Milburn was submitted: after Milburn had 
~ relinquished to the United States and had no rights attaching to said 


- —jand, In support of this motion Hufforan referred to, and asked to be 


made a part of his motion, the records of the office tract book. and 
contest docket, also contest affidavit No. 12: 25: filed by him on May. Ol, 
1892, and contest affidavit attached to motion. In said last naraed’s 
_ affidavit Haffnan alleges that he filed his contest in good faith, and 
has at all times been, and now is, ready to prosecute the saine; that. 
‘about May - 20, 1892, Milburn told him that he secured Hanna to file’ 


' @ contest against nis entry, and that he (Milburn) furnished all the 


money to pay expenses; that said contest was filed for the purpose of 
‘keeping other parties from filing a contest, and that Milburn told lim 
further that he had executed a relinguishment for his entry, which 
was then in the hands of one Vanderw erker, his attorney, who. was 
authorized to sell his claim. 
On September 6, 1892, Huffman fled all. ‘amended. affidavit ‘eiicrein 
 healleged that J. L. a tee ker sustained confidential relations with 
Milburn as his attorney;. that in. order to protect Milburn’s entry Van- 
derwerker procured EL. H. Hanna, a resident of Kansas, to file her con: 
test against said entry, so that he might sell and relinquish to the © 
purchaser in such way as to defeat his (Huffman’s) contest; that the . 
agreed statement of facts submitted in the case of Hanna w. Milburn 
was for the purpose of making a pretense of pr osecuting the case in 
good faith, when it was in fact fr audulent, and that Cumewy was a 
“party to the fraud. 3 
Your office finally, on M ay 29, 183, dir ected that a heneiie Ne had, 
of which all parties in interest shonld have notice, aud be allowed is 
introduce testimony in support of their respective claims. _ | 
On August 17, 1893, such hearing was had, at which Huffman and 

Craigmyle neared ane: offered testimony, aud on May 3, 1894, the 
— local officers rendered their decision, recommending the. canvellation of 
Craigmyle’s entry, No. 4550, and awarding pee right of venay to ~ 
Huffman. | - 2 
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- Ttseems from an affidavit of Huffman, that the whereabouts of Hanna 


is unknown, and she does not. oe to have any interest 1 in the liti- 


gation, cara me as 
Craigmyle re Hein the decision of. the local officers, and on 


December 1, 1894, your office affirmed their decision. Craipmsié has. 
appealed from your office decision, in which appeal he specifies seven - 


grounds of error, which may be Sibstautially embr aced.in two proposi- . 


. tions, viz: 


bomaicigs 
eT sy 


1. That it was error on the part of your office to order a hea ing, after 
Milbur n had relinquished his entry, and after appellant had been allowed 
to — entry. 

. That it was error to hold that appellant was connected with amy 


| ee which tainted his entry. 


The date of Milburn’s relinquishment { is fixed: re by the aie of its - 
execution, but. by the date of its filing in the ica! office. As it was 


7 filed on aie 3d of June, 1892, and Craiginyle’s entry was made on the _ 


same day, and as Huffman’s contest was filed on May 31, 1892, Huff: 


- man had surviving rights as second contestant, if Hanna’s eee was 
fraudulent or collusive, and Cr aigmyle had notice of Huffman’s contest _ 


before he made entry. Craigmyle was, by operation of law, charged 


with notice of whatever evidence in- reference to contests against 


Milburn’s entry appeared of record at the date of his (Craigmyle’s) _ 


entry. I am, therefore, of opinion that it was not error to order a | 


hearing in the case to ascertain the facts pertaining to the rights of 


adverse claimants. The discretion of the Commissioner in ordering. 


hearings will not be interfered with, unless there is apparent abuse of 
that discretion. 3 
The contest of Hanna v, Milburn was not finally disposed of ‘until 
July 28, 1893, when it was dismissed by T. H. Barlow, attorney for 
Hanna. This left the contest of Huifman pending, which contained as 
originally presented the charge of abandonment hy Milburn, as well 
as. the charge, by amendment, of the collusive character of Hanna's 
contest. The charge as to both propositions seems to bave been. fully 
supported by the proof, and the local officers and your office have 
agreed in so finding. Huffman’s original affidavit of contest, filed May 
31, 1892, was duly corroborated; prayed for a hearing and permission 
to prove the charges therein, and for preference right of entry. Under 
the state of facts presented by the record, your office properly held. 
Craigmyle’s homestead entry No, 4550 for caticellation, subject to Huff: 
man’s preference right of en try, which decision is her eby approved. 
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RAILROAD GRANT. -LANDS EXCEPTED—DON ATION. CLAIM. 


OREGON AND CALIFORNIA R. R. Oo. % JONES. 


A donation claim, void on its face, does not except. the land covered thereby om ; 
, the operation of a railroad grant. 


ed aetie g Seer etare y Re ynolas to the Commissioner of the General ae Office, 
(J. I. H.)° March 26, 1896. - «+ (J. A.) 


‘The land Pawolved herein is the NE. 4 of the SH. 4 and lot 5 of sec- 
“tion 15, T.6S., R. 2 W., Oregon City, Gian land districe 
| Said tract 1s ‘mithil the limits of the grant made by the. act. of J aye 
25, 1866 (14 Stat., 239),‘to aid in the construction of the Oregon and | 
California Railro i and opposite the section of a0 road that was 
definitely located January 29, 1870. ji | 
~- Your office rendered dedivion herein November 20, 1804, eeiine that 7 
the records show that James D. Taylor filed nguacigh nonestiod: No. 
‘7328 for said tract October 1, 1855, and that his claim was not canceled | 
until June 29,1886. The claim of said company to the land was there- 
fore rejected with a view to the issuance of patent to Samuel W. Jones, 
‘who had submitted final re on his homestead entry made for said 
‘tract July 7, 1886. 

‘The pope of the Vregon and California Railroad Company from an 
decision brings the case before me for consideration, 
| The appeal is accompanied by a copy of the letter of your office of 
‘June 29, 1886, canceling Taylor’s donation claim as to the tract in ques-. 

tion, for the reason that said tract was not included in his original 
‘doustion claim, but was added to the same after the éxpir ation of the 
donation law. 

The appeal assigns ¢ error in substance in holding that Taylor’s claim, 
which was void ab initio because made after the expiration of the dona- | - 
tion law, excepted the land from the grant. 

By section five of the act of February 14, 1853 (10 Stat. , 158), the 
provisions of the donation. act of Beptciibar 27, 1850 (9 Stat. » 496), 
under which Taylor claimed the land, were extended and continued in 
force until December 1, 1855. 

As the decision sealed from states that Taylor filed aountion notifi- 


cation for the land in controversy October 1, 1855, and as it appears from -_ 


- the copy of the letter of your office of June 29, 1886, that Taylor’s claim | 
to the land was canceled for the reason that the ian formed no part of 

his original claim, but was added to the same after the expiration of the — 
donation law,, December 1, 1855, I have caused the records of your — 
. Office to be examined in regard to Taylor’s donation claim. Theexami- — 
~ nation discloses that Taylor, on November 28, 1855, filed donation noti- 

fication forthe fractional NW. 4 and W. 4 of ‘the NE. 4 of said section © 
15. In 1860. he offered final proof showing cence: and cultivation 
~ tor four YOATSs June 7, 1861, ne anpaes to have the tract in contro- 
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-versy added to his original claim, admitting, however, that he did not 
form the intention of claiming the land under the ‘lonation law until 
after December 1, 1855. He made. no further proof, but on ene 
22,1877, coueuan certificate issued. 1 him and his wife for the NE. 
of the SE, 4, the NW. 4 of the NE. 4, the NE. 4 of the NW. 4 and fe , 
1, 2, 3, £ and 5 of said section 15, Your office, on January 21, 1885, 
held the claim for cancellation as to the NE. 4 of the SE. 4 and lot 5, 
the land in controversy, for the reason that Taylor did not intend to 
acquire title to the same under the donation laws until after December 
1, 1855. On Taylor’s failure to appeal from said decision his claim to 
the NE. 4 of the SE..4 and lot 5 was canceled by the letter of June 29, — 
1886, abuve referred to, a copy of which was. filed with the ‘Tailroad 
company’s appeal herein. 

As Taylor stated in his application of June 7, 1861, to have the Jand 
in controversy added to his original claim, that he did not intend to 
acquire title to the same under the donation laws until after December 
1, 1855, his claim to the land was not only void ab initio, but void on its 
face, and therefore did not have the ettect of excepting the laud from 
the operation of the grant of July 25, 1866 (14 Stat., 239), to aid in-the 
construction of the Oregon and California Railroad. Taylor’s applica- 
tion of June 7, 1861, was void on its face for the further reason that a 
donation notification can not be amended, after. completing the term of 
residence required and making final proof, to include other lands. J ohn 
J. Elliott, 1 L. D., 303. _ | 

Jones, the present homestead claimant, should, however, after. ae 
notice to the company, be allowed to submit proof as to whether Taylor 
was, on January 29, 1870, the date of the definite location, qualified to 
acquire title to the land andes the homestead or pre: emptionlaws. The | 
decision ie from is accordingly modified. 


TIMBER CULTURE ENTRY—FINAL PROOF. 
CIRCULAR. 


DEPARTMENT OF THE Tain: 
GENERAL LAND OFFICE, 

a Washington, D. C., Mareh 25, 1896. 

~ ‘REGISTERS AND RECEIVERS. | : 

United States Land Offices. 


GENTLEMEN: Your attention is called to the following act of Con- 
gress entitled “An act relating to final DEO oof in timber-culture entries, ue 
; approved March 4, 1896: : 


| Be tt enacted bi y the Senate and House of Lepr esentatives of the United States of cere ica 
in Congress assembled, That timber culture claimants shall not be required in making | 
final proof, to appear at the land office to which proof is to presented or before an 
officer designated by the act of May twenty-sixth, eighteen hundred and ninety, — 
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within the county in wich the faa” is ai tasted: but such claimant may have his - 
or her personal evidence taken by a United States court Commissioner or a clerk of © 
any court of record under such rules and reg ulations as the Secretary of the Interior 
may prescribe. 


The testimony of the witnesses in either commutation proof or final 
proof on timber-culture entries must be taken in the same manner and 


under the same restrictions provided by previous laws, but the testi-. 


moony of the claimant in such cases may be taken by any of the officers 
mentioned in the act, wherever the claimant may happen to be. 

This act also applies to cases in which final proof may have hereto- 
fore been made, wherein the claimant’s testimony was. taken outside 
the county and State, or district and Territory in which the land is 
situated, and if any cases of this character are pending i in your ores . 
you ei: adjudicate them accordin gly. 


Very nespeottaly, | = 2. AR We ec 
| Commissioner. 
aoe oved: | | 
— ~«JNO. M. REYNOLDS, > = 


Acting Secretary. 
HOMESTEAD ENTRY-—-SOLDIER’S WIDOW—RESIDENCE. 
ELLA J, DickEY. 


The widow of a deceased soldier or sailor, who makes homestead entry under the 
‘provisions of section 2307 R. S., must identify herself with the tract claimed by 
sonie personal act of settlenient thereon indicative of her claim, but need not. 
reside on the land. 

Proof of settlement on the land by the widow will not be required under an entry of 
such character, made at atime when the departmental regulations recognized 
cultivation of the land as substantial conmlance with the aM if nee of 
cultivation 18 duly furnished. 


| Acting Secretars y Reynolds to the Commissioner of the General Land. Office, | 
(J. I. Bh) | + March 26, 1896. | (W. A. BL) 


On April 27, 1887, Ella I. Dickey, as the widow of J ohn H. Dickey, 


a deceased soldier, made homestead entry under the act of June 8,1872 — 


(Section 2307 of the Revised Statutes, U. S.), for the SE. 4 of Sec. 24, 
T, 15 N., R. 31 W., North Platte, Nebraska, land district. 

April 21, 1894, she offered final proof, after due notice, and on » April | 
— 23, 1894, fia eertiticate and receipt were issued. 3 

September 18, 1894, your office rejected the proof as. saan ciane no. 
residence being shown, and directed the local officers to call upon 
Mrs. Dickey to show cause why her entry should not be canceled. 
From this action Mrs. Dickey has appealed, assigning as error the. 
finding of your office that the widow of a deceased soldier, who makes 
homestead entry under the provisions of section 2307 is epee to 
reside upon the land embraced in her entry. i 
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| The final pLoor shows that Mrs. Dickey has had thirty acres of tits 
tract cultivated each year for six years, but that she has never placed 
a house on the land or resided thereon. A certified copy of her hus- 
band’s honorable discharge from the military service of the United 
States is furnished with her final proof. It. is further shown that . 
appellant was married to John H. Dickey on January 18, 1870, that 
her husband died October 27, 1883, leaving her-with four arial enildcen 
to support, and that she has never remarried. John H. Dickey.never 
made a homestead entry during his lifetime nor has his widow ever 
before attempted to avail herself of the privileges of the homestead law. 
— Section 2307 of the Revised etabales) under which this ony was 
made, reads as follows: 


In case of the death of any person who would be entitled to a homestead under 
the provisions of section twenty three hundred an@ four, his widow, if “unmarried, 
or in case of her death or marriage, then his minor orphan children, by a guardian 
- duly appointed and officially accredited at the Department of the Interior, shall be 
entitled to all the benefits enumerated in this chapter, subject to all the provisions 
as to settlemeut and improvements therein contained; buéif such person died dur- 
ing his term of enlistment, the whole term of his silistinent shall be deducted from 
the time heretofore eeanined to perfect the title. 


Tt is to be observed, in the first place, that. no distinction in regard | 
to requirements is made between the widow and the guardian of the ~ 
minor heirs (who by the terms of the statute staids in the place of the 
heirs and performs all acts necessary to be performed by them); and, 
in the second place, that the word “residence” does not oceur in the 
entire section. | 
So far as can be learned, the Department has never Sa upon the 
question involved in this case, but it has decided that: 


Residence is not neuied under a homestead entry made by: a guardian for the | 
benefit of the minor orphan child of a deceased soldier. Lamb vr. Ullery, 10 L. D., 528. 


In the case cited, it appears that Ullery, as guardian of the minor 
heirs of Samuel Jacobs, a deceased soldier, made homestead entry for | 
the benefit of said heirs. Contest was filed by Louis D. Lamb, on the 

ground that, | : ant : 

Neither the said Alonzo B. Ullery, Samuel Jacobs, nor Mary Jacobs has ever 
become a resident of said land; that they have wholly abandoned said tract; that 
they have changed their Pee icae therefrom for more than six months since iain 


said entry; that Said tract is not settled upon and cultivated by said parties as 
required by law. 


The testimony showed that the guardian, as ah, had. made settle- - 


~ ment on the land soon after date of entry; that the land had been 


cultivated and improved for the required period; but that neither the 
guardian nor the heirs had lived thereon. 


_ The heirs for whom this entry was made were quite young and lived with their - 
mother, who had remarried. Their guardian, Ullery, lived in Denver, Colorado, 
and was an attorney at law. : 
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On this showing the: contest was dismissed, it being held that resi- 
‘dence was not necessary. It was said in regard to section 2307: | 

The word “residence” is omitted, and we van not assume that it was accidentally 
left out of the roe ee eke nor can we > enlarge the statute by a departmental 
decision. ; 

- This brings us to a consideration of the second point. to whieh atten- 
tion was called above. 7 

The words “residence” and istae upon” Lo not oveur in section 
2307, but it is provided that the entry shall be “subject: to all the Dee 
visions as to settlement and improvement,” etc. — | 

What is the meaning of the word “settlement?” Is it. synonymous 
with “residence,” or does the one necessarily imply the other? 

In 1871, the Hon. Assistant Attorney General Smith defined ay $6 eee 
— tler” to be a person, 
who, intending to initiate a claim under any sage of the United ceen for re dis- 
position of the public domain, does some act, connecting himself with the particular 
tract claimed, said act being padivelene to announcement of such his intention, and 


from which the public generally may have notice of his claim. Such act constitutes 
_a settlement. Copp’s Public Land Laws, Ed. 1875, p. 693. | 


This definition has uniformly been followed by the Department (as 
witness the numerous eases in the Land eons) and ‘is the law | 
today. hes: 

The two eniouts of: legal savueiien’ then, are: the intent to appro- z 
priate a particular tract under some ee of the United States, and the 
act indicative of that intent, which act must be perforined upon the 
tract claimed and. be sufficient notice to the public gener ally of such 
‘claim. When these two elements concur, there is a ‘settlement. uy 
‘Howden v. Piper, 3 L. D., 294. | 

It is evident from this definition that settlement and residence are 
very different things. Settlement is complete at the very instant that 
a person intending to initiate a claim to a particular tract does some act 
upon the tract indicative of his intention. Residenve is a continuing 
act. At no time in the history of the public land system of the United 
States have settlement and residence been regarded as synonymous. 
As far back as April 25, 1846, elcid General Mason, | in his opinion, 
of that date, said: 

Settling, inhabitancy, aud improving are all cireumstances to be performed and 
proved, but they are not synonymous in their meaning. 4 Opinions, 493. 

Under the general homestead and pre-emption laws settlement must 
be followed by residence—residence being an express requirement—and 
this fact has led to some confusion in the use of the terms “settlement” 
and “settler, ” but in a science of exact definitions, such as Jaw is, care 
should be taken to preserve, as far as possible, clear-cut distinctions, 
« Settlement” does not mean “residence,” nor does “residence” mean 
“settlement.” Residence is the highest evidence of settlement, but is 
not necessary to its oe A person may make settlement upon & | 

10332—VOL 2 





BOL DECISIONS RELATING 70 THE PUBLIC ‘LANDS, 


“tract witliout ever residing there a ing. Thiless, therefore, a ‘mentats 
explicitly requires residence or very plainly implies it, there is no. 
‘authority for a departmental rule holding that residence is ten to. 
perfect an entry made under that statute. 3 ; 
We have just seen that section 2307 does not eeUreeey require resi- 
dence; does it clearly imply it? | 
It is necessary to observe that enone theres is a clear Teaucton 
between settlement and residence, yet they are usually associated, and 
accordingly when one term is used there arises a presumption that the 
other is also intended, even though not expressed, The question as to 
whether in any particular case this presumption is strong enough to 
warrant an express departmental rule to that effect, depends upon the 
wording of the statute, the objects to be attained by it, aud. the evi- 
dent intent of Congress. z 
Sections 2304 to 2309, inclusive, of the Revised. Statutes, are taken 
from the act of June 8, 1872 (17 Stat.,333).. The first section of said 
act provides for the entry uuder the homestead law by honorably dis- 
charged soldiers and sailors of a quantity of land. not exceeding one 
hundred and sixty acres, and after providing for the filing of a declar- 
atory statement and the deduction from the time required to perfect 
title of the time which the soldier or sailor has served in the army, 
' navy, or marine corps, goes on to further provide: 
' That no patent shall issue to any homestead settler who has not resided upon, 


improved, and cultivated his said homestead: for a-period of at.least one year after 
he shall commence his improvements as aforesaid. (Sec. 2305 R. S.) 


Immediately thereafter in the third section of said act (the section 
we are now considering) provision is made for homestead entry by the - 
widow or minor orphan children of a deceased soldier or sailor, and the 

omission from this section of the express requirement of residence is a 
significant fact. It is not stated that the entry shall be “subject to all | 
the provisions as to residence and improvements,” etc. After having 
peen used immediately above in the same act in regard to the soldier 
or sailor himself, why were the words “reside upon” onntted from sec- 
tion three, unless Congress intended that the statute should bear lighter 
upon the widow and orphans than upon the soldier or sailor? Is it not 
reasonable to suppose that the requirement of residence was intention- . 
ally omitted in the case of the widow and orphans? The Department 
has so held in regard to the minor orphan children. In the case of 
Lamb v. Ullery, above cited, it was said: 


It cannot be reasonably demanded that a euardian should leave his home and 
‘business to ¢ eo in person upon a homestead to make aresidence for the sole benefit of 
his wards, and he could then only make aresidence by virtue of his fiduciary capac- 
ity, aud by the favor of the law; if he gives the land attention and cultivation, the 
law excuses his actnal residence on it. If the heirs were compelled to make actual 
- residence on the land, the object of the statute would be defeated in all cases where 
the children were too young to care for themselves. 


DECISIONS RELATING TO THE PUBLIC LANDS. B55: 


. The word ‘“€ desivancal’’ is omitted, and we cannot assume that it was agoldéntally: | 
left out of the requirements, nor can we enlarge the statute by a departmental. 

_ decision. 

But we have seen that the statute makes no distinction between the 
widow and the enardian of the minor orphan ‘children in regard to 
requirements. The same things ave required of each. On what reason- 
able legal ground, then, could the Department base a rule requiring 
residence from the widow and not from the guardian of the minor orphan 
children? The reasons why residence should not be required inthe one 
case are almost, if not quite, as strong as in the other. To require the 
widow to reside upon the land would be to deprive the statute of much 
of its beneficial effect.. Such a rule would fall hardest upon the’most 
deserving classes—those who, like this woman here, are encumbered 
with small children, or who, through poverty, or Weakneas, or inexpe- 
rience, or womanly fear, are unable to cope single-handed with une 
hardships of a frontier. lite. | 

It is clear to my mind in the light of these considerations ihat'Oon: | 
gress did not intend to require residence of either the widow, or the 
guardian of the minor orphan children, or the orphans themselves. 

What, then, it may be asked, is the significance of the term “‘settle-_ 
inent” as used in section 2307? | 

We have just seen that section 2307 does. not expressly require - 
residence, but does require settlement; we have further seen that set-. 
tlement is not synonymous with residence; -and finally we have seen 
that the term settlement as used in the section under consideration 
does not unply resid ence. Has it eeenany definite means in this con- 
nection ? : | . | | 

I take it to.mean personal identification | il some manner with the 
tract claimed. — 

Let us revert for a moment to the deacon of the term settlement. 
We saw that the two essential elements of » valid-settlement were, the 
intent to appropriate a particular tract under some law of the United’ 
States, and the outward, visible expression of that intention upon the 
tract claimed. Now, these two elements must concur in the same indi- 
vidual. In other words, the person who has the intent to appropriate 
must. himself or herself give visible evidence upon the tract claimed of 
that intention. Settlement cannot be made through an agent. 

- Jn the section under consideration it seems to have been the intention. 
of Congress to require of the widow or guardian some personal connec- 
tion with the land, though the requirement of residence was avoided. 

To this. conclusion, then, we come, that the widow of. a deceased 
‘soldier or sailor, who makes. froniestoatl entry under the provisions of 
section 2307 of te Revised Statutes, must identify herself with the - 

tract claimed by some personal act thereon indicative of her claim, but 
need not reside on the land. : 
~The final proof testimony submitted i in n this case shows that the tract 
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involved was cultivated: and improved for a period of six years from 
date of entry, but it is not clear as to whether the claimant ever identi- 
fied herself with the land by any personal act thereon. However, I 
find it unnecessary, tn view of certain further considerations, to call 
for information upon that point. | | 

. At the time this entry was ade: in 1887, the one expression of the 
Department as to the construction to be pinced upon section 2307 was 
that contained in the general circular of Mareh 1, 1884 (the circular 
then in force). On page 23 of that circular it is said: 


_ The ruling relative to the widow or minor children of a deceased homestead party 
as to actual residence (page 15) is equally applicable to the widow or minor children 


. of a deceased sailor or soldier; if the land is cultivated in good faith the law will be 


regarded as substantially complied with, althongh the widow or children ney not 
actually reside upon the land. | 


Almost identically the oe re is used in the becca circulars 
of January 1, 1889 (page 26), and February 6, 1892 (page 19). 
_ “Tf the land is cultivated in good faith the Jaw will be regarded as 
substantially complied with.” This is the information that the Depart- 
ment has given to the public through the medium of its general cir- 
culars, and with the law as thus construed Mrs. Dickey has ‘Strictly 
complied. | 

A departmental construction of a statute, until revoked or badadied: has all the 
force and effect of law, and acts performed ‘thcreunder are entitled to protection. 
Mary R. Leouard, 9 L. D., 189. 

Your office decision is accordingly reversed, ‘and ne entry will be. 
passed to patent. 


HOMESTEAD CONTEST—DIVORCED WOMAN. 
SUGDEN v. HIMSWORTH. 


In the ease of a wife who is divorced from her husband, on account of a crime coin- 
mitted by hiin that in effect dissolved the family relation, and for which he was 
convicted and incarcerated, her status may be regarded as that of a deserted — 

wife, and as such, entitled to attack the homestead entry of her former husband 
_ during the period of his imprisonment, for the purpose. ee securing to herself 
_ and children the Jand on whieh she has continued to reside, 


Acting Seeretary y foe ynolds to the Commissioner of the General Land Office, . 
(J. I. H.) | March 26, 1896. oe (G. C. RB.) 


On July 23, 1804, Hannah Sugden filed a contest affidavit in the 
United States land office at Spokane a State of bi ee 
This affidavit reads as follows: | 


| Personally appeared before me, H. Warner, a notary public in and for the State of 
Washington, Hannah Sugden, of Spokane. county, State of PeaeRetOD who upon 
oath says: | 
Ist. That she is well acquainted with the tract of and snibtavedt in the nowsisad 
entry of James Himsworth, to wit, homestead entry No; 7490, being for the east half 
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of northwest quarter of section 20, township 28 north, range 44 east, W.M., made 
October 6, 1890. Affiant further says that on the 3rd day of July; 1884, in the City 
of Manistique, and State of Michigan, she was married to James Himsworth, and 
continued to live with him until about the 7th day of July, 1892. 
2nd. That on the 30th day of September, 1892, that said James Himsworth was in 
the superior conrt of Spokane county, State of Washington, convicted of the crime 
of rape committed upon the fifteen year old daughter of this affiant by a former 
husband, and was npon said conviction duly sentenced to imprisonment in the pen- 
itentiary of the State of Washington, located at Walla Walla, for a period of fifteen 
years, and is now imprisoned in said penitentiary under said sentence. — 
3rd. That subsequent to the imprisonment of said James Himsworth, based upon 
the grounds of his said criminal acts and imprisonment, and that as a result of said 
proceedings she was on the 18th day of October, 1892, granted. an absolute divorce 
from said James Himsworth. 
4th. That affiant has been advised by those learned in the land laws of the United 
States, and upon such advice and information alleges the truth to be that James 
Himsworth is civilly dead, and therefore incapable of complyiug with the require-. 
ments of the law relating to residence, improvement and cultivation of a homestead ; 
and that since his iniprisonment the said James Himsworth has never been npon the 
land, never himself or by any representative or agent caused said land to be culti- 
vated and improved, as required by law, and that said land has-for a period of about 
two years been uncultivated by the sai James ‘Ainsw ore or any representative 
or heir, — 
6th, That during their married life fete was no issue born to the said James 
Himsworth and this affiant, but that this affiant at the time of the marriage with the 
said James Himsworth had three children by her former husband, and that nearly | 
all the improvements located upon said laud at the time of the imprisonment of said 
James Himsworth had been placed there either hy the personal labor or with the 
earnings of this affiant and her said children, and that this affiant claims said improve- 
- ments, make alleges that both in law and equity she should be decreed to be the sole | 
owner of said improvements and the whole thereof. That ever since the 6th day of. 
October, 1890, this affiant, together with two of her children, has resided upon said 
land. That at the time of the obtaining of her divorce from said James Himsworth 
there was no property belonging to the said James Himsworth that could be decreed. 
_or given to this affiaut for the purpose of maintaining her, and that she received - 
nothing from said James Himsworth. That since his imprisonment the said James 
Himsworth bas sent notice to this affiant that she and her children must move oft 
the place, and is threatening to institute Proceedings to eject this affiant from said 
— land. = 4 7 
Therefore this affiant asks that a time and place may be uamed by thé register and. 
receiver for a hearing, and that she may be allowed to prove said allegations, aud to 
show that said ciaimant James Himsworth is civilly dead; that the Jand has not been 
cultivated by any heir or representative of the said James Himsworth, as required 
by law, and that said homestead entry No. 7490 may be decreed canceled-and for- 
feited to the United States, and that the said contestant may be allowed to. pay the 
expenses of such hearing, and if said cancellation be granted, may be allowed to 
make homestead entry of said tract-of land, this affiant alleging that she is duly 
qualified under the laws of ‘the United States to make a homestead eutry. 


HANNAH SUGDEN. 


The register and receiver held that the facts set forth: in the affidavit 
do not constitute abandonment, because the absence from the land-was 
by reason of judicial compulsion, which eXCUSes such absence. A hear- 
ing was therefore refused.. ee a re a 


858 DECISIONS. RELATING TO THE ‘PUBLIC “LANDS. 


_ On appeal, your office, by decision of October 15, 1894, affirmed that 
action. A further avgieal brings the case here. 

It is the well settled doctrine of this Department that a settler on the 
public lands, undertaking to acquire title thereto by compliance with 
the public land laws, may be excused for temporary. absences caused by 
well founded apprehensions: of violence, by sickness, by presence of an — 

epidemic or by judicial compulsion. This doctrine has also received | 
the sanction of the euproues Court of the United States. Bohall v. 
Dilla, 114 U.S., 47. 

In most cases, at not in ail, where the abandonment was the resale 
of judicial compulsion, and it. was held by the Department that absence 
from the land was the result of duress and therefore excusable, it ap- 
pears that the contest was brought by some one other than the former 
wife of the settler, and that the charge of abandonment under judicial 
restraint can. not be pleaded as ag ainst the wife or childr en of the entry- 
Inan or setiler. , a 

In the case of Reedhead - v. Hauenstine (15 bh. D., 554,) defendant made 
homestead entry of a quarter section of land, improved the same, and — 
lived thereon for one year; he was then eek tried, convicted and ~ 
sentenced to death for the crime of murder; at the fine the contest 

was brought alleging abandonment, he was in the penitentiary pend- 
ing a review of the case in the supreme court of the State of Nebraska. 
- He had a wife, but no children; his wife was unable to live on the place 
after the murder was committed by reason of poverty, and there was. 
no cultivation of the place after that time. The cause of the abandon- 
ment was due entirely to his imprisonment. The wife asked that the 
contest be dis. aissed, and the entry allowed to stand for her benefit. 
Under these circumstances, the Department held that the absence of 
the defendant. was the result of judicial restraint, and his residence 
was not interrupted thereby. 

In the case of Arnold v. Cooley (10 L. D. ,o01), it was also held that 
absence froin the land as the result of judicial restraint did -not inter- 
rupt the residence which was maintained upon the Jand until the arr est 
was made. Cooley in this ease was the first settler; he was arvested — 
and taken to jail at Baker city, Oregon, and was here burned to death. 
His wife was insane, and a guardian was appointed for the two minor 
children. It was upon the protest of this guardian against the final 
proof of a subsequent settler, who alleged ennai Cooley’s 
part, that the holding was made, | 
In Anderson v. Anderson (5 L. D. , 6), it appears that the defendant 
was convicted and imprisoned for life on the charge of murdering his 
wife. His family then consisted of seven children— four being minors. - 
He had fully complied with the law as to residence, cultivation, ete. 
After his arrest, but before:his conviction, and for the purpose of pro- 
tecting the property for all his children, he leased the land. The con- 
test (alleging abpaconment) filed by his son Charles, Wn; it. appears, 
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last left the land, was dismissed, the Department holding that’ since hé 
had complied tli the law up to date of his arrest, his absence there- 
after under judicial compulsion cone not be considered a voluntary 
abandonment. 


In all these cases, and others that might be cited, the abandonment _ 


uuder judicial restraint was charged ae some one one than the wifé 
of the entryman. 

Here is a case, if the averments in the affidavit be true, where the 
entryman is in fact debarred from living on the land by judicial com 
pulsion. But he was convicted of a heinous crime, So revolting that no 
woman with self-respect would ever after the commission of the crime 
consent to a resumption of the marital relations. She sought for and 
obtained a decree of divorce, which was provided for in the statutes of 
the State. She alleges that she has constantly lived ou the land, and 
that with her own labor and means, and those of her children by = 
former husband, she has made all the improvements. | 

Itis true, the entryman’s absence was caused ultimately by the strong 
arm of the law; but back of all that and primarily in consequence of his — 
own infamy and vile conduct against his own household, and in utter 
disregard of his marriage vows, he rendered his further presence on the 
land with his outraged wife and infant stepdaughter out of the question. 
Under such eircumstances, even without arrest, the family ties were. 
sundered. He was sent to the penitentiary for fiftecn years; it will be | 
well into the next-century before he is released should he even live to 
the end of the term of his righteous incarceration. To allow him when 
he gets out to drive his divorced wife and her children from the land 
would be to put a premium upon crime. He should not be permitted 
to utilize his own infamy as an engine of oppression against his former 
wife, and take from her that which she alleges she has earned. She: 
may be regarded as a deserted wife, for, as above seen, his conduct: 
* rendered his further relations as fiiebiadl unbearable; his conviction 
for the offense gave him the legal stamp of a felon, and his imprison- 
ment for fifteen years was a sequence of his crime. A voluntary act 
resulted in an involuntary restraint, but the act itself was tantamount 
to a dissolution of the family ties, and he alone was responsible; and if 
the necessary results of his own crime resulted in his abandonment of 
the land and the desertion of his wife (enforced though it may be), bis. 
wife may plead such desertion in furtherance of her own-rights in respect 
to the land, upon which she has constantly maintained her residence. | 

In Bray v. Colby (2 L. D., 78), Secretary Teller laid down this rule: ° 
_ When the entryman has established a residence and placed his wife upon the land, 
no one but his wife shall be heard to allege desertion, in proof of his change of resi- 


dence or abandonment, during the period of seven yeurs from date of the entry, 
provided that. she maintain a residence on the land. ; 


Also: | 
Within seven years from date of entry, if the wife, maintaining her residence on . 
the Jand, shall allege and prove her hnsband’s desertion of her, said entry shall be 
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canceled and she shall be permitted to enter the. land in oe own name, provided 
that she is the head of a family or that she has the legal right to acquire real 
| property as a feme sole. 

‘See also Pawley v. Mackey, 15 L. D, 596, 

- Itis also the settled rule of this Deparement’ that a deserted wife is 
. qualified as head of a family to make homestead entry. Kamanski Ue 

Riggs, 9 L. D., 186; Porter v. Maxfield, 5 L. D., 42. 

For the ae above given, your office decision is reversed, na the 
contest affidavit of Mrs. Sugden (formerly Himsworth) will be retintned | 
to the local office with directions to issue notice thereon, and allow a_ 
hearing apon the allegations contained therein. 


-- RAILROAD LANDS—CASH ENTRY—ACT OF MARCH 2, 1889. 
HAMILTON v. GREENHOOT ET AL. 


The confirmation of a cash entry as provided for in the act of March 2, 1889, is not 
defeated by the occupancy of a pre-emption claimant who was an alien at date 
of settlement, and. did not declare his intention to hecome a citizen until after 
May. 1, 1888. 


Actngises ecretary Ke ynolds to the Caniiaeoner of the General Land Office, 
| | Mareh 26, 1896, (EB. E,W.) 


Shaanene: On the 21st of Febru uary, 1880, Soigiioil Greenhoot and 
Jacob Buckholtz made private cash entry of the N. $ SE. 4 See. 7, T. 
42,N,, R. 34 W., at Marquette, Michigan; aud on the 8th of March of 
_ the saine year Samuel N. Stephenson and William Holmes made scrip 
location of the S. $ of the same quarter section. On the 27th of Mareh, 
1885, George A. Hamilton applied to file a pre-emption declaratory 
statement for the whole of the SE. 4, which application the register and 
receiver rejected becanse of the prior entries of Greenhoot aud Buack- 
holtz, and Stephenson and Holmes, aforesaid. It is conceded that the 
land at that time was included in the grants to the State of Michigan 
to aid in the construction of the Marquette and State Line Railroad 
(11 Stat., 21), and not subject to entry, and that both entries were erro- 
neously allowed. The act of Congress of March 2, 1889 (25 Stat., 1008), 
forfeited these evauts, and confirmed all cash entries so erroneously 
allowed which the Secretary of the Interioz should be satisfied were 
made in good faith, and upon which there were no bona fide pre-emption 
or homestead claims on the 1st day of slay, 1888, arising or asserted by 
actual occupation of the land under color of the laws of the United . 
States, amd confirmed all such pre-emption and . homestead claims. 
Pursuant to this act the Secretary of the Luterior issued a circular on 
the 30th of December, 1889 (13 L, D., 423), requiring such cash entry- 
man to file affidavits of good faith and publish notice of their claims 
for four consecutive weeks, and allowing settlers 30 days from the date 
of the first publication to tile evidence of ‘their claiins. On-the 16th of 
April, 1890, Greenhoot and Buekholtz tiled their joint affidavit of good | 
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faith, and asked for epihawatiol of their nie and subsequently also 
filed proof of the publication from May 10, to May. 31, 1890, inclusive, 
of the notice required by the said circular of December 30, 1889. On 
the 6th of May, 1890, Hamiltun filed his affidavit of settlement and 
occupancy, and asked for confirmation of his claim. After various pro- 
ceedings not necessary to recite here, the register and receiver heard 
the case, and rendered a decision on the 19th of June, 1894, recurnmend- 
ing rejection of Hamilton’s claim, and confirmation of Greenhoot and 
| Buckholtz? entry of the N. 4, and Stephenson and: Holmes’ entry of the — 
- §. 4, of the said SE. 4. - Hamilton appealed, and on the 7th of Decem-. 
ber, 1894, the Commissioner of the General Land Office affirmed the 
decision of the register and receiver as to Hamilton aud Greenhoot 
and Buckholtz, and also as to Stepheuson and Holmes upon their filing 


the affidavit and making the publication required by the circular of _ 


December 30,1889: In this decision the Comimissioner-found from the 
evidence that. Hamilton settled on the land in February, 1885, built a 
house, improved and cultivated. the land, and was in actual oceupation | 
of it on the first of May, 18388; and also that he was an alien and did 
not file his declaration to econo a citizen until February 22, 1890. 
The Commissioner also found ‘that Stephenson and Holmes had. not 
colplied with the requirements of said circular of December 30, 1889. 
From this decision Hamilton has appealed to the Department. — | 

‘Opinion: The Commissioner’s findings. of fact are supported by the 
evidence, and his conclusions of law are correct. . The entries of Green-. 

hoot and Buckholtz, and Stephenson and Holnies, are of the class con- 
firmed by the act of Congress of March 2, 1883, provided there was 10 
bona fide pre-emption or homestead claim on the Jand on the first day of 
May, 1888, arising: or asserted by actual occupation under color of the 
laws of tie United States. Hawilton’s claim was on the land on the 
first day of May, 1538, and it was bona fide, and arose aid was asserted 
by actual occupation under color of the laws of the United States. 
~ But at that date he was an alien, and had not declared his intention 
to become a citizen, and an alien who has not declared lis inteution to 
become a citizen eannot acquire any rights to public land. Hamilton . 
contends that. the filing of his declaration of intention to become a citi- 
zex on the 22d of February, 1890, related back to the date of ‘his settle- 
ment, ov at least to the first day | of May, 1538, and eured the defect in 
his qualifications as an entryman., But in this he is mistaken. it has 
. been the uniform holding of the Department that an alien cannot. — 
acquire any right to public land prior to the filing of his declaration — 
of intention to become a citizen. Southern Pac. BR. RB. Co, v. Saunders, 
(6 L. D., 93), and cases there cited. It follows, therefore, that Ham- 
iltou’s claim cannot be confirmed, and that it ennatinu tes no bar to the 
coufirmation of. the entries of Greenhoot and ae and Se DNen: 
son and Holmes.))- 0 * 00 | 

The decision of the Commissioner of the General Land Offive 1S 
| affirmed. | . 3 
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MINING CLAIM—DISCOVERY—RECONVEY ANCE OF PATENTED LODE. - 
WINTER LODE. 


The discovery of. mineral is a prerequisite to the location of a mining claim, and. 
_ the discovery must be made on land open to exploration, not claimed | or located 
by any other person. 

The ruling in the Juniata Lode case, 13 L. D., ‘716, wher eby the Department to avoid 
litigation consented to accept a ie converenve of patented placer ground for the 
purpose of passing title to the owner of a known lode therein, is not applicable 
as between two lode claims where.the applicant for relief, with due notice, per- 
mits the patent to issue without protest. 


Acting BSeoretary Reynolds to the ea of the General Land Office, 
| Mar ch 26, 1896, a gee sfeire OF ) 


It appears that Charles C. Kellogg et thy on July 19, 1881, made: 
mineral entry No. 681 of the Winter lode, survey No. 896, eit | 
Colorado, land district. It is shown by the plat and field notes that 
the discovery shaft, upon which the statutory sum of $500 had been. 
expended, was upon ground that had been patented as the anmenene: 
ent lode, survey No, 467. _ | 

On consideration of the matter, your office, by. letter of June 14, 
1882, suspended the entry, and held that unless it could be shown that 
Ghere was mineral within the limits of the claim, the Winter lode would 
be held for cancellation. 

On June 3, 1887, Kellogg, on behalf of his co- -owners, submitted a: 
statement be which it was shown that the owners of the Independent 
lode had conveyed to the owners of the Winter lode, October 20, 1879, . 
that part of the Independent lode which included the eter, shaft 
of the Winter. He asked: 


If the eround conveyed to them. by the tA Cede Mining eoumaie (patentee of the 
Independent lode) be reconveyed through that compan y to the United ae can a 
patent then be issned for the Winter lode? 


In reply your office, by letter of June 20, 1887, held that this could 
not be done; required satisfactory. evidence of a existence of mineral 
within and of $500 improvements on the ground claimed; also further 
evidence as to the citizenship of one of the applicants. 

By your office letter of December 4, 1890, a report was called for an 
the local office in reference to the requirements of. your office letter. of 
June 20, 1887, whereupon the applicants, on December 12, 1890, made a 
request to be allowed further time to comply therewith. | 

‘The matter again rested until February 18, 1893, when your. office 
required a report as to what had been done by the applicants in regard 
to your former office orders. The report was that nothing had been 
done. Thereupon your office, on March 3, 1893, directed that the appli- 
cants be given sixty days to make the required showing, | 


or to take steps in accordance. with the provisions of ‘the J tiniata decision, 13 L. D., 
715, in order to secure patent for their claim, 
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' In reply to.this the claimants filed a supplemental abstract. of ‘title, 
_ showing a transfer by the La Clede. Mining Company, dated. and 
- recorded October 20, 1879, to the applicants of a portion of the Inde- 
pendent lode, described as follows: “125 feet in length of the 8. W. end 
of said lode, being 300 feet wide by 125 feet in length along the course 
of said lode, as shown by official survey 467.” Also a mining deed 
from the claimants, dated May 25,1893, and recorded June 6, following, 
..to the United ates, which the Pontiac: says: ““Conveys same premises 
as described in last: entry,” being the description above quoted. | 


On receipt of this your office, by letter of July 28, 1893, decided that 


the question involved in this case did not come w ‘ehin the rule in the 
Juniata case, and revoked that part of your office letter of. March a 
1893, requiring applicants to take steps in accordance with that deci-. 
sion; that the land had been patented to the Independent lode, and the 
, roucrnnient would not accept a reconveyance for the purpose of invest- 
ing title in another, unless it was shown that the original patent was 
issued by fraud, accident or mistake, and in cases where the Department 
would be justified in recommending an action to set aside the former - 
patent. The parties were again ee to furnish the evidence 
theretofore demanded. 

On August 9, 1891, nothing having wean done, your office air acca 
the ‘register ol receiver to give the claimants thirty days to show 
cause why their entry should not be eld for cancellation. On Septem-. 
ber 18, following, the local officers reported that: Kellogg “came inte | 
_ the office and read” your office letter of March 3, 1893. On September 
26, 1894, your office called for areport as to what een had been oe : 
in pursuance of your office letter of Angust 9, 1894. — : | 

No attention seems to have been paid to this. demand, and on Marck 
19, 1895, your office again called for a report, and in reply thereto the 
aopneaite filed an appeal on April 20, 1895, from your office decision 
of July 28,1893. The errors specitied are directed entirely to the action 
of your office in holding that the poctane of the Juniata case can not 
be applied to the case at bar. | 

If it affirmatively appeared by the record that proper: notice. of the - 
decision of your office of July 28, 1898, had been served on the claim:. 
ants, this appeal would be cisniissed: The only evidence of notice is 
the report of the local officers, made more than a year after the decision 
was promulgated, that Kellogg came into the office and read the letter. | 
This is hardly sufficient to charge the applicants with notice, and inas- - 
much as this is an ex-parte proceeding, and the only question is one 
between the government ane the entrymen, the very will be enter- - 
tained. | 

Lhe record facts in this matter — pes gone. into quite fall, for 
the purpose, pr incipally, of showing with what disregard the appellants 
have treated. the numerous orders.of your office in endeavoring to have 
them comply with the rndimentary requirements of the law. It is con- 
ceded that the discovery shaft, upon which the $500 improvements have 
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been ‘placed, is not upon. the aivound: dneded in the application for 
patent. It would seem idle to coutend that the government could issue 
its patent for the land under such cir ctuunstances. The statute itself 
and all decisions of the Department and the courts make the discovery 
of mineral a prerequisite to the location of a mining claim, and the dis- 
covery must be upon land open to exploration, not claimed or located 
by any other person. The ground upon which this shaft is situated is 
included in the claim of another, and at the time of the application for 
patent the title to it lad pissed from the government by its patent of 
the Independent lode. The plat and field notes show unmistakably 
that the discovery shaft was not on the ground ¢laimed by the Wiuter 
lode. The entry, therefore, should not have beeu allowed. by the local 
officers. © 

‘The original abstract filed with the apairctien shows that the La 
Clede Company had vouveyed to the applicants. 125 by 300 feet on the 
Independent lode” in October, 1879, just one year betore the Winter _ 
lode application was filed. From this brief description in the abstract 
no one could conjecture that it was meant to convey the discovery shatt+ 
The description furnished by the supplemental abstract is 10 more defi. 
nite than that in the original, except that it shows the ground as located 
in “the S. W. end ot said lode.” But it is claimed by appellants that 
this description does include the shaft. If this be true, then at the time — 
they made their application, and before patent issned to the Independ: . 
_ ent lode, whatever title the patentees had to this piece of ground vested 
in the Winter lode, and it was the duty of the owners of that lode, in 
order to protect their location, to have had it excluded from the Inde- 
pendent application and patent, because the very basis of their right 
to the Winter lode was included therein, and without their discovery 
and improvements, included in the land applied for, they could not hope 
— to secure the government title. If they permitted the patent to issue 
in this way, there is no one to blame but themselves. The g government 
had no means of ascertaining the deception practised on it by tbe Inde- : 
pendent applicants in including territory they had divested themselves. 
of, and it w: IS therefore incumbent on the appellants to pee them- 
selves. 

The decision of your office iat bite iocmine of the Juniata, case ake 
not apply to the one at bar is uncontrovertible. In that case the ques- 
tion was whether the government would accept a conveyance from the 
patentees of a placer claim for a lode claim within its limits, and then 
patent the lode claim to the owners thereof. It was decided that this 
might be done, but it was upon the theory that the placer law, as well 
as the. patent itself, expressly excluded from the grant any ‘and all 
known veins or lodes. The practice of the Department at the time that 
decision was rendered, and prior to the South Star lode (20 L. D., 204), 
was, where it was shown that a known lode existed at the date of the | 
2 application for patent for the placer, to recommend the institution noe a 


DECISIONS ‘RELATING TO THE PUBLIC LANDS. 365. 


suit to set aside the placer patent, to the extent of the lode.. But in the 
Juniata case the very object that would have been attained by a judg- 
ment was accomplished by the voluutary act of the patentee and his 
transferee, hence it would have been an idle. ceremony to have gone 
through the courts. The reasons for permitting this are quite fully set 
forth in the opinion of my DECURERERO in the Juniata case, and are, I 
think, conclusive. : | 
| That doctrine could not, however, be aaplied to two lode claims, 
especially where, as in this case, the nresens applicants had due notice 
of all the proceedings to secure patent, in fact, had a deed to part of 
the land applied for by the Independent, and took no legal steps to 
protect their own rights. The same reasons that would prompt the - 
Department in accepting the transfer of a lode claim within patented 
placer, limnits would bot. apply as between two lode claims. It cannot 
be said that it was through any accident, fraud or mistake that the | 
ground i in controversy was patented to the Independent lode, and for 
no other reason would the Department accept & meee or recom-. 
mend a suit to set aside the prior patent. | | 

The contention of counsel that the applicants have been nied by 
your office suggestion of March 3,-1893, to bring their case within the 
Juniata decision, and by so doing have ‘divested themselves of title to 
the land in dispute, and reinvested the government therewith, is with- 
out force, The government refuses to be thus reinvested Or é assume 
the ownership, hence the grantors still have their right. to the land. 
For nearly thirteen years prior to that act on. their part they had ‘been: — 
given every opportunity to: comply with: the law, and had neglected to 
do so. It-would, therefore, seem as if they were in no position to com- 
plain of the action of your office. , 7 . | 

Your office judgment is, therefore, affirmed. 


CONFIRM ATION—MISSION CLAIM—ACT OF MARCH 2 2, 1853. 
LESHER Ue Sr. PAUL CATHOLIC MISSton, 


‘The confirmation of title to mission lands under ane act of. March 2 2,°1853, is deter- 
mined, as to acreage, by the actual occupancy of lands necessary to the proper 
maintenance of the mission, ee 


| Acting Secretary y Rey ynolds to the Commissioner of the General Land Orfice, 
(J. I. HH.) > ~~: March 26, 1896. . _ (Ww. F, M.) 


On June s, 1893, John. Lesher offered his pre- enon: declaratory. 
statement for “lot 1 of the island in the Columbia river and part of” — 
section 11, township 36 N., range 37 E., Willamette Meridian, in the — 
land distr ict of Spokane Falls, Washin ston, and the same was Baecyee | 
by the local officers. | , 


for the reason that it appears ‘to be inéluded in the laud claimed by the Society of ; 
Ji esus, in their application transmitted to ‘your ay in our letter of June 19, ‘1891. 
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Lesher appealed. to your office, and by office Tatton: st Oi of October 
5, 1894, the decision of the local office was affirmed. Lesher bas now 
brought the matter. on further appeal here, and assigns eleven speciti 
cations of error, the eighth of which is quoted as follows: 

- Error in not holding that said island having been used simply as a temporary 
camping ground of the Indians while attending religions services at the Mission, 
could not be construe as “occupancy as a@ Missionary station” within the meaning 
and intent of the confirmatory act of March 2 , 1853. 

The application of the Society of Jesus was originally transmitted 
to your office on January 19, 1891, and was made under the second 
proviso of the 1st section of the act of March 2, 1853, entitled ‘An act 
to establish the territorial goverument of Washington ” (10 Stat., x 
_the language of which proviso.is as follows: 


_ That the title to the land, not exceeding six hundred and forty acres, now occupied 

as missionary stations among the Indian tribes in said territory,.or that may have 
- been So occupied as missionary stations prior to the passage of the act establishing 
the territorial government of Oregon, together with the improvements theréon, be, 
and is hereby, confirmed and established to the several religious societies to which 
‘said missionary stations respectively belony. 


- The said. application was for lots 1 and 2 “the’SE. 4+ of the SH. 4 and 
an island in the Columbia river, all in: section 11, the 8. 4 of the. 


_ §W.4, section 12, the NW. ¢ of the NW. 4 and thie S, 4 of the NW.4 


section 13, and lots 1 and 2 and the SW. u of the NE. 4 and the EH. 4 of 
the NE. 4, section 14, township 36 N., range 37 E., Willamette meridian. 

Patent was issued on June 8, 1891, for all of this land, except the 
island in the Columbia river, of which no public survey had been made. 
The island contained about eighty-four acres, aud having sivee been 
surveyed, the society has presented an application for a patent. 

The act of March 2, 1853, supra, vests in the several religious socie-. 
ties occupying missionary stations in the State of Washington all the 
-Jand, not exceeding six hundred and forty acres, nora a for 
the purposes of such stations. | 

The question presented in this case is, whether or it the Souiete of 
Jesus has shown by ex parte testimony accompanying its application - 
such occupancy as brings it within the proviso and purpose of the act. - 

The case of the Northern Pacific Railroad Company-et al. v7 St. 
Joseph’s Roman Catholic Mission (19 L. D., 196,) is the latest of the 
two cases that have been decided by this Department bearing on the 
question here presented, the first case being that of the Vancouver 
Catholic Mission (2 L. D., 452). In the latter case it was held generally 
that the area for which the Mission can claim title depended upon the 
extent. of its occupancy, and that the occupancy in that case only 
included the church and the land upon which it stood, no further occu- 
‘pancy than that having been affirmatively shown... This view of the law 
was affirmed in the former case, where it was held 
that it was only intended to confirm to the religious societies on account of their - 


mission claims such lands as were shown to. have been actually occupied by them in 
the maintenance of such missions. —— a 
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It would seem, therefore, th at actual occupancy has been asta linda: | 
a8 the test of such rights. | 


In the present case the affidavit of J. J oset, S.J. for a lon g time inti- -_ 


mately connected as superior general and. in pilier capacities with the 

- gtation here in contioversy, souchine the occupancy of the island, ig.as 

follows: | . 

"That he knows that the land above aesenuci in clnding tie island in the Colum- 
_ dia River, was within the original boundaries of the Mission claimed; that the island 

in the river was a necessary and material part of the original claim, as it was used 


by the Indians as a camping ground and for pasture while they were at the Mission 
and attending religious services. | 


The facts thus testified to are vorroborated by Magus Fleet, ee 
siete five years, and Solomon Peltier, aged seventy- five years. (See 
- Commissioner’s decision.) 7 

There is nothing in the record to contravene this contention of the’ 
society that the island was a necessary and material part of the mission. 
Indeed, it cannot be denied that camping and pasture ground was — 
indispensable to the mode of life of the Indians, and it is certainly not 
going too far to accept the sworn petra ens of Father J Oe that the 
island was used for those purposes. "9 
I think your judgment should be affirmed, aia it is so ordered. 


OKLAHOMA TOWNSITE—PATENT-—-PUBLIC RESERVATION. 


-Orry of Perry. 


The provisions of section 22, act of May 2, 1890, contemplate the issuance of patents | 
for reservations ati townsites directly to the municipalities, after snetr 
organization as such, and not to the townsite trustees. 7 
“A townsite patent aaued to the board of trustees 1s not a final disposition of the | 

government title, and if such a patent erroneously embraces lands resery ed for 

‘municipal uses it many be recalled for correction. 


Acting Secretary Ret ynolds to the Commi ssioner raf the Saal Land Office, 
(J. 1. H.) | March 26, 1896. 2? 7 (C. J. W.) 


On June 20, 1894, antes styling themselves the mayor and council- 
- men of Perry, Oklahoma, filed with the register and receiver at Perry 
an. application for patent, for the following reservation by said city. 
viz: the W.4 of block 44, of the area. of 61,250 square feet, designated. 
on the official plat of said town “School. howe reserve,” W. 4 of block 
9 of the same area, bearing same designation, E. 4 of block 1, of same. 
area and bearing same designation, and the eastern part of block 36, 
of the area of 70,000 square feet bearing the same designation, and 


block 32, of the area of 175,000 as feet, designated : on said plat as 


“ Public ‘aark reserve,” 

Attached to said application was the certificate of board No.8 town- 
site trustees, to the effect that they had excluded une land apEeS for 
from their application for patent. | 
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¢ ‘The application for palent was wales Accompanied by affidavit of appli- 
a cants, that they held certificates of election and were the mayor and 


| : councilmen of Perry. ‘The local officers, rejected said application and 


on December 21, 1804, the applicants ¢ wpealed to your office. On Jan- 
tary 19, 1895, your office passing upon said appeal affirmed the decision. 
of the (eeu oftivers, but directed that the board of townsite trustees to 
which patent to the land in question. had already issued, execute title 
to applicants. From this decision applicants appeal and the question’ 
presented by said appeal, is whether under Sec. 22 of the act of May 2, 
1890 (26 Stat., SL) patent should have issued, to the board of townsite 
_ trustees, as was done, or should have been withheld and issued. to the 
town when organized as a municipality. It seems that on September 
25, 1893, townsite board No. 8 filed in the local office au application for 
the NE. 4 See, 22 and NW. 4, See, 23, T. 21 N., R. 1 W., I. M., excepting 
the pasenveitions: now applied for. - 

- Cash entry No. 1 was issned by the register for the land as applied’ 
for. By letter of December. 30, 1893, your office directed the correction 
of the certificate, so as to embrace the reservation in question, which 
was accordingly done and patent issued to said board of trustees for 
and including this reservation February 7, 1894. 

Your office has directed the conveyance of title to the municipality 
through the said board of townsite trustees. As this land was not 
included In their application to inake entry for townsite purposes, but 
was expressly excepted therefrom, the amendment of the certificate of 
the register without their asking it and without their conseut, would 
seem to be of doubtful legality. The act of May 2, 1890 (26 Stat., 81) 
coutemplates that patents for reservations of this character shall issue 
directly to the municipalities, after their organization as such. The 
present application is made by the municipality of Perry, acting through 
its legal representatives the mayor and councilmen thereof. 

In view of the fact that the patent issued to townsite trustees is not 
a disposition of the government title, as declared in instructions issued 
15th of March, 1892, (14 L. D. 295) the patent already issued may be 
recalled for correction, the purpose being to effectuate the trust. | 

‘Yout office decision is accordingly reversed, and so much of the pat- 
eut issued February 7, 1894, to townsite board of trustees No.8 as reters: 
to and includes the reservation herein referred to is canceled, and the: 
application of the mayor and councilmen for patent is approved aud 
patent will issue accordingly. | | 
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“DESERT LAND ee ene 
OWENS ET AL. v. Sta ATE OF CALIFORNIA. | 


A. relinquishme nt of a desert entry, by one holding. under an invalid assignment, 
will not relieve the land from its previous state of appropriation. | - 
| Acting eon aars yo Re ynolds to the Commissioner of the General Lana 
Office, Mareh 26, 1896. | . (W.F.M.) 


_ . On April 7, 1877, James E. McDonald made desert land entry of sec- 
_ tion 8, township 31 S., range 30 E., within the land district of Visalia, 
California. From September 28, 1877, to January 12 , 1891, the entry . 
stood suspended by depantmencal order. 

On April 25, 1891, George 8S. Owens, John B. neues Lee N. Stewart 
and John F. Thomas filed their joint affidavit of contest alleging: the. 
non-desert character of the land in that it would pcdate oe 
crops of hay and grain without irrigation. | 

On March 24, 1893, the State of California filed a relinguishinent of. 
the entry, ‘exeentad on March 13, 1893,.by the heirs of Albert A. Ben- 
nett, the assignee of the ea MeDonald who made the assign-: 
ment to the said Bennett on April 9, 1877. On the same date the State 
of California applied to make school ae selection, No. 3600 ) for. | 
the W. 4 and No. 3603 for the E. 4 of section 8. — | 

The entry was accordingly canceled by the local paicsts aad ey 
State’s selections filed and held pending notice on June 2,-1893, to the 
contestants Owens, Dennis, Stewart and Thomas that “ ‘they were | 
allowed thirty days i in which to exercise whatever rights they may have 

acquired by virtue of their said contest.” oe June 7, 1893, Dennis made: 
homestead | application: to enter the NW. 4, Stewart the SE. 4 and. 
Owens the SW. 4 of section 8, and on June 26, 1893, Thomas applied 
for-the NE. 4 of the same section. 

The contestants made no further appearance in response to dive notice 
of June 2, 1893, and their contest was dismissed by the local officers. 

- The eran of your office, now on appeal here, finds that. Bennett 
made desert land entry of section 32, township 30 S., range 29 B., on 
April 7, 1877, and the same remained of record until July 1, 18953, wien 
it was canceled by the relinquishment filed by his heirs. It was held, 
therefore, that the assignment to Bennett by McDonald was a nullity, | 
insomuch as the former could not, under the law, hold more than one 
section of land, and that, as a consequence, his heirs had no authority 
to relinquish the entry to which they had acquired no right by virtue of 
the invalid assigument. The cancellation of the entry was s Set aside, 
and the contests reinstated. 

The effect of your office decision is to re- establish the case and the 
parties in the attitude occupied by them BEor to the filing of the invalid 
-relinquishment. 

- I coneur in that disposition. ck they matter and the decision 18, , there, 
fore,. affirmed. 2 
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ARID LANDS—RESERVOIR SITF—HOMESTEAD ENTRY. 
OWEN RoGan. | 


An entry of Jand subject to the provisions of the arid Jand act of October 2. 1888, 
ani subsequently designated as part of a reservoir site, may be suspended to 
await definite information as to the future use of the land by the government. 


Acting Secretary Reynolds to the Comunissioner of the General Land 
(J. 1, 8.) «Office, March 26, 1896. | (G. CO, BR.) 


~ John Rogan made homestead entry No. 4142 on March 16, 1889, for 
the E. 4 of the SE. 4 and the SW. 4 of the SE. 4 of Sec. 14, T. 20 N,, 
R. 8 W., Helena, Montana. The entryman died in the fallof 1889, and 
Owen Ronan, Wee father and heir, submitted final proof April 14, 1894, 
and final certiticate No. 2207 issued to him as the heir. 

It appears that all of said See 14, with other lands, was selsbtedys as 
an irrigating reservoir site, and under the directions of the Department 
of March 13, 1890, instructions were issued to the local officers to allow - 
no entries or flings on the lands so selected. | 

This action was authorized by the act of October 2 , 1888 ie? Stat., 
526), whieh, among other things, provided that, | 
All lands which may hereafter be designated or selected (i. e., for reservoirs, canals, 
ditches, etc., for irrigating purposes,) are from this time henceforth hereby reserved 
from sale as the property of the United States, and shall not be subject after the | 
passage of thisact to entry, settlement or occupation, until further provided by law. . 

‘This act applied to all lands which might thereafter be designated or 
selected for reservoir purposes, until further prowued by law. Am anda 
Cormack, 18 L. D., 382. 

The act approve a August 30, 1890 (26 Stat, 391), provided that the | 
lands theretofore located or selected for reservoir purposes _ 
shall remain segregated and reserved from entry or settlement . . . until other- 
wise provided by law, and reservoir sites hereafter located or selected on public 
lands shall in like manner be reserved from the date of location or selection thereof. 

The land in question appears to have been selected on January 8, 
1890, for reservoir site No. 6, Sun River system, and by departmental 
order of August 18, 1894, directions were given that “all lands embraced. 
‘in site No. 6 which are legally subject to reservation continue withdrawn 
from disposition until further action by Congress. si 

Rogan settled on the land after the passage of the act of October 25 
1888 (supra), and his settlement and entry were, MSD EHORS, made at his 
own risk. 

Appellant asks that if your office decision be affirmed, and his entry 
canceled, that he be allowed. to remain in possession of thie Jand wutil 
such time as the United States may desire to use the land for a reser- 
voir, that his equitable rights thereto and those of his heirs be declared. 
only subordinate to those of the United States, and that proper n nota- 
| - tions be made, ete., of such action, to the end that the gets be rein-._ 
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stated should it finally be found impracticable to build a reservoir | 
- thereon, or it be found that the land is not needed for such purposes. 
The Director of the Geological Survey, under date of July 3, 1893, 
reported that in the near future said site No. 6 (with others) will be 
needed for the storage of water for public purposes, and that while 
‘some of the lands covered by the sites will have to be acquired by 
coudemnation, or other means, before the remaining lands can be used 
for reservoir. purposes, yet he thinks it would be wise policy to reserve 
what is yet undisposed of, as their chief value is for reservoir purposes, 
and the future necessities must demand their acquirement in maintain- 
ing @ proper Biome? of oe if opened to entry under the general 
land laws. ~ 
- » Jn pursuance of this report, the Department, on August. 18, 1894: 


| _ (Misc. press-copybook No, 290, p. 494), directed that all lands ee 


by the sites (mentioned by the. Director, includiug said site No. 6),. 
which are legally subject to reservation, “continue withdrawn trom - 
disposition to await further ‘action by Congress in ‘the matter of these 
reservoir sites.” a 
Inasmuch as the reservation provided for by the act of October 2 2, 
1888 (supra), was of an indefinite quantity of land without limit or des- 
. eription, embracing only such lands as “may hereafter be designated 
or selected” for reservoir purposes, it can not be said that the entry 
was wrongfully allowed, for it was clearly not the intention of Congress 
to reserve the whole of the maeispesed of portion of oie. lands within. 
the State. - 
This is mace ies es the act of March 3, 1891 (26° Stat., 1095), 
which provides that such reservoir sites : 


= 


shall be restricted to and shall contain only so much land as isactually necessary for 
the construction and maintenance of reservoirs, excluding as far as practicable 
lands oceupied by actual settlers at the date of the location of said reservoirs. 

The entryman is: not presumed to have known that the land he 
entered would thereafter be “designated or.selected” for a reservoir 
site, although,.as abové seen, he took that risk. - 

I can see no good reason for canceling this entry until it is definitely 
determined to use the land covered thereby for the proposed reservoir. 
Let the entry, therefore, be merely suspended, awaiting -more definite 
information as to the future use of the land; if it is actually needed — 
for the proposed reservoir, it will be time enough then to cancel the: 
entry. 7 

The Director of the Geological RUEVeY: should be informed of the 
action herein taken. 

The decision appealed from is BCCOTGING | modified. 
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SWAMP LAND~LRANSFEREES OF THE STATE. 


SMITH ET AL. v “MILier. 


Per: sous who deriv e title through the State to lands under the swamp land act, have. 
aright to be heard,aud make any objection to the allowance of an entry thereof, 
that might have been made by the State, had she not parted with her claim, 


Acting Secretary Reynolds to the Commissioner of the General Land 
(J. I. A.) | Office, March 26, 1896. (C. J. W.) 


-The tract in question, the NW. 4, SE. 4, Sec. 33, T. 95 N., R. 33 W., Des 
Moines land district, lowa, was selected by the State of Iowa as swamp. 
land March 27, 1860. The State of Iowa, by act of its legislature of 
February 2, 1853, granted the swamp and overflowed land to the sev- 
éral. countios stliece of cour a to the par amount title aoe in 
the United States. | : | 
. The applicants, as shown by their abstract of title, have a pence, 
ded to the land in question from Porteus Roberts and wife, dated 
August, 31, 1867, whose title was derived from Palo Alto county. 9° > — 

Your site reports that its records show that on July 26, 1886, Delano 
T. Smith, one of the claimants; made an application for a hearing to. 
prove e the characier of the land and that on October 20, 1886, a hearing 
was order ed, but that no hearing was had. . 

. December 31, 1891, Thomas Miller filed in the local “Sioa, an applica- 
tion to enter said tract under the homestead laws. He was allowed to 
make said entry subject to the claim of the State under the swamp 
land grant. Notice of the allowance of the eutry was given to the 
governor of the State and to the auditor of Palo Alto county, allow- 
ing sixty days within which to object to said en ys: me ob pecnee was 
filed by the State or county. | ) 

: August 1, 1892, claimaluts made another spplitabinl for a hearing to 
‘prove the swampy character of the land. 

On January 19, 1893, the case was closed as to Miller’s entr ye After- 
wards on October 24, 1393, your office refused the application of claim- 
vants of August I, 1892 2,for ahearing. From this decision the claimants. 
appealed. Their application fora hearing filed Ocvober 20, 1586, it 
would seem was still pending, unless it is to be considered as having 
been rejected with the rejection of the later one. 

The allowance of Miller’s entry, without allowing the objections of 
claimants to be heard, seems to rest upon the assumption that only the 
State or county could be heard. The reason why they did not object is 
apparent. They had parted with all inter est in the land, and could 
make no objection. 

J think the claimants who derived: title fic om the State, had a right 
to be heard and to make any objection which the State could have » 


made, had she not pe with her claim, and that it was error to deny -_ 


the hearing. 
Your office decision is accordingly reversed and a hearing ordered 
on the application of claimants, as to the character of the land. 
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RAILROAD GRANT—INDEMNITY SELBCTION-DESIGN ATION or Loss. 
GARRETT v, SOUTHERN Pactrie R. R. Co. "og Oe 7 vf 


An indemnity selection will not be held ‘vata on aeeoune of the basis including a- 
fractional tract that is in fact not lost under the grant, if it-appears that the 

designation of loss, without ineluding said tract. is suiticient to support: ane 
‘selection. 


Acting g Seer etary Reynolds to the Gonmiasine: of the Gene: al Land Office, - 
March 26, 1896. | (BE. M. RB.) 


This case involves the SE. 4 of See. 19, cs 33 Ss. Re 25 Ee, Visalia land 
district, California. 


The reéord shows that on May 19, 1888, John M: Garrett made time. 


-ber culture entry for the above. deseribed tract. This, together with 
various other entries, being before your Department on December 29, 
1894, you rendered your office decision holding for cancellation this, : 
with other, entries. | 7 
These tracts were included within the com pany’ S Sonieation to Beiece 
as per list No. 26, which was filed at the local office on October 4, 1887. 
The local officers refused to approve the list on the ground that the 
lands alleged to have been lost and used as a basis for the selection, 
were not situated in the Visalia land district. Subsequently the local 
‘officers at the San Francisco land office certified ‘to the loss of said lands 
designated as bases, but upon presentation of this certificate the 
officers at Visalia again refused to approve the list for the reason that 
the lands designated as losses were not opposite the lands selected. — 
From this action of. the local officers the company appealed, which, 
together with the list, was submitted to.your office; where on April 25, 
1891, your office returned the said list to the local office with instruc: 
tions that the rules required.indemnity to be selected from the nearest _ 
available land and that unless other reasons appeared for its rejection, 
the list should be approved. "Bn 
duly 29, 1891, the local officers returned the list coer as to ie 
_ tracts fice ein. that were shown to be free from’ adverse claim, and 
rejected, as to such tracts as had upon them existing claims under any — 
of the public land laws. Trom this action the company appealed, 
and by your office letter of August 22, 1891, the district officers were 
advised that that method of acting upon lists was at variance with the 
rules, and list No. 26 was again returned with instructions to require a 
‘clear list to be made of the lauds which the local officers would approve, 
aud for the rejected selections, a new application and list, with tender 
of fees, upon which the local officers should endorse opposite each tract. 
the reason for refusing their approval. — 
In accordance with these instructions the local “omieats sapeeqaently 
_ transmitted rejected list No. 47 and approved list No. 38. This entry 
covers land embraced within the eee jist No. 48, Febr ary MN, es 
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Ii (us appears that the entry rere was mide at a time subse- 
. quent to the filing of list No. 26, but prior to the approval of list 48, 
which included the lands within list No. 26, | | 

‘There can be no question but the pendency of the company’s appeal 
‘from the rejection by the local officers of its list to select this, with | 
other land, operated to prevent the land from being appropriated under 
any of the public land laws. Flippen v. Southern Pacific R. R. Co. (12 
L. D., 18); Northern Pacific h. RB. Co. v. Halvorson (10 L. D., 15); and 
 Flippen v. Southern Pacific R. R. Co. (14 L. D., 418). 
~ There is no showing made by the entryman of any reason why the 
tract of land entered by him was excepted from the operation of the 
grant, but it is urged at length that, inasmuch as when the company 
selected Sec. 19, containing 656.16 acres, it alleged that it had lost Sec. 
31, containing 640 acres and lot 1, Sec. 5, containing 16.28 acres, aggre- 
gating in all 656.28 acres, and that the record shows that lot 1, Sec. 5, 
was not lost to the company, and consequently can not be a proper © 
basis for the selection of indemnity lands, a basis: invalid in part is. 
invalid as to the whole. 

In the case of the Florida Cen tral and Peninsular h. &. Co. (15 Li D., 
529), it was held: | | 
' In the preparation of railroad ienniey lists each loss should be separately speci- 
fied and the selection therefor designated. The difference in acreage that may exist. 
in any case between the loss aot the selection should approximate the area of the © 

etaleee subdivision. ; 

The difference in acreage here Netw een See. 19 and ee 31, was 16. 16 | 
acres, and under the rule laid down in the case, supra, it became unnec- 
essary for the railroad company to certify, as a part of its bases, lot 1, 
Sec. 5, and therefore, considering that it was vot lost to the company, 
and was not a proper portion of the bases for selection, it is sufficient 
to say that it was not necessary that, the railroad company should have 
placed it in its bases. Nor dol think that it can.be said that by the 
subsequent acts of the railroad company, which have been set out, it 
_ waived any rights that it had under its list No. 26, and the selection of 
the company having been finally approved, relates back to the date of . 
the filing of the list No. 26, which was at a time prior to the making 
of the entry therein, and which prevented any attachment of right 
- upon the part of the appellant. 

. For the reasons given the decision appealed from is affirmed. 
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ALIENATION—ACT OF OCTOBER 1, 1890. 
MAHER v. HOLLINSRAKE. 


An entry made in pursuance of section«1, act of October 1, 1890, is not invalidated. 
by an agreement to convey the land covered thereby, m mse prior to the consum- - 
mation of the transfer authorized by said act. av 


ee Secretary Re ynolds tothe Commissioner of the General Land Office, 
_ Mareh 26, BGG. % : (W. M. Ww. ) 


I have considered the case ioe William Maher v. James 8 Hollinsrake, 
on the appeal of the former from your office decision of December 19, 


- 1893, denying his application to contest the cash entry of said Holling." ay 
rake for the E. 4 of the SW. 4 and the N. 4 of the SE..4 of Sec. 15, 


T. 53 N., BR. 19 W., Duluth, Minnesota, land district. 

On August 13, 1888, Taine H. Hollinsrake made pre- emption cash 
entry for the Sb, t of the SW. 4 and the N. 4.of the SW. 4 of See. 35, 
T, 140 N., R. 33 W.. St. Cloud, } = Wumiecen land district. “This entry 
was eiticelea for the reason that it covered Jand that was in the so- 
called second indemnity belt or limits of the Northern Pacific Railroad. 
Company’s grant and was therefore erroneously allowed, and on the 
21st day of August, 1891, the entry of the Jand involved was made by 
Holliusrake under the ac of October 1, 1890 (26 Stat., 647). ; 

On September 11, 1893, the register of the local laid office at Duluth 
transmitted to your office an application by William Maher to contest ~ 
Hollinsrake’s last entry, supported by a duly corroborated affidavit. 
The affidavit of contest alleges in substance that said cash entry made 

- by Hollinsrake was not made for his own exclusive use and benefit, but: 
that he sold his right to make entry to Israel E. Linnell, April 10, 1891; | 
long before his entry was made; that Linnell transferred one-half of 
his interest to one George Lange, on condition that Lange relinquish a 
- homestead on the tract, so that Hollinsrake could make entry therefore | 
that neither Linnell nor Hollinsrake ever contemplated that the latter 
had any interest in the land, and all acts were done for the sole benefit 
of Linnell, : c 3 | | 

Maher’s application was accompanied bya. partied COpPy of au affida- | 
vit made by Hollinsrake, in which he set forth, in substance, the facts 
respecting his pre-emption cash entry at the St. Cloud land office, supra; 
and that on the 10th day of April, 1891, he sold all his right, title and 
interest in and to the lands. SmDEaced in said entry to Israel E. anes 

He further stated: — fag . 

That at the request of said Linnell and 5) the terms of said agreement, Ia ee : 
with him to place said certificate No. 18,382 npon any land said Linnell might select 
for his said Linnell’s sole and special benefit: that I did on or about the 19th day of 
Au cust, 1891, at the request and upon the order of said Linnell, come to the Duluth 

land office and place said certificate No. 18,382 on the following described Jand, to 


wit: the east half (4) of the sonthwest quarter, aud the north half of the southeast 
quarter of section fifteen, town fifty-eight. north, range nineteen west, Duluth land 
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district, and on the same day did give to said Israel E. Linnell and George Lange a 
warranty deed to the above described lands; that I never in any way, manner or 
form authorized said Linnell to look up ‘ands: for my special benefit, whereby I, 
might receive full value for my final certificate on any lands; that said Linnell eon- 
tracted and paid me for above transfers in Dakota; that all I received from said 
Linnell, or from any person for my tinal certificate was the sum of seventy-five 
dullars, and the expenses and cost of pr oving up. 


On the Ist day of October, 1890, Congress passed an act “for the 


relief of settlers on Northern Pacitic Railroad in euaty lands,” the 
first section of which 1s as follows: 


~ That those persous who, after the fifteenth day of August, in the year of our Lord 
eighteen hundred and eighty-seven, and before the tirst day of January, in the year 
eighteen hundred and eighty-nine, settled upon, improved, and made final proof on 
lands in the so-called second indemnity belt of the Northern. Pacilie Railroad Com- 
pany’s grant under the homestead and pre-emption Jaws of the United States, or. 
their heirs, may transfer their said entries from said tracts to such other vacant sur- 
veyed government Jand in compact form and in legal subdivisions, subject to entry 
under the homestead aid pre-emption laws, as they may select, and receive final 
‘certificates and receipts thérefor, in lien of the tracts proved up om in said belt by 
the respective claimants: Provided, That such transfer of entry shall be made and 
completed within twelve months from the date of the passage of. this act, and. be so 
made in person by the claimant, or in case of death by his legal representativ ") ane 
without the intervention of agent or attorney. | 

' The second section provides a remedy for good faith settlers on aed | 
| ine who for any reason other than voluntary abandonment failed to 
make proof thereon. _ 

On the 7th of November, 1890, ‘the Department issued a cir sale 
under said act (11 L. D., 435), in which inter alia it was said: 


.. The right given is persunal, and. cannot be transferred, nor can the transfer pro- - 
vided for in the wet be made through the intervention of an agent or attorney. - 


Tf the entry sought to be assailed by Maher is covered. by the act of 
1890, supra, it will fall under section 1 thereof. | 

Maher's affidavit of contest seems to rest upon the theory that the 
| agreement of Hollinsrake to convey the land in question prior to the 
consummation of the transfer under the act-of Congress was such an 
act as would in law avoid the entry. If this claim is well taken, then 
the contest should have been allowed; if it is not well takeu, then the 
holding of your office was correct and shonld be affirmecl. | 

The act of 1890, supra, is clearly remedial in character. All such 
laws are to be liberally construed so as to effectually accomplish the 
remedy intended to be given. 23 Am, and:Eng. Ene. of Law, Subject 
Statutes 414, 416; Endlich on Interpretation of Statutes, Sec. 103; 
Sutherland on Statutory Construction, Sec. 410; Potter’s Dwazrris, p. 
231; Sedgwick on Construction of Statutes, page 309, where it is said: 
| So again it has been said that in the case of a remedial act everything is to be 


done. in advancemeut of the remedy that can be given, SOuRIEHOneY with any con- 
struction that can be put mpon it. 


Seetion Lof the act under consideration srovides: a remedy for anon | 
persons as had completed entry by making final proof, payment, etc., 
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of iande situated within the second. indemnity belt of the Northern 
Pacifie Railroad Company’s grant. Hollinsrake had so completed his. 
entry of the lands at the St. Cloud local land oflice. Ss aed 
consists in allowing such settlers to aa a 
transfer their said entries from said tracts to eael other vacant Seegescan @overn- 
ment land . . . as they may select, and receive final | certificates and a 
therefor, in lieu of the tracts proved up on in said belt. 

It fixed the time within which the transfer is required to be made, 
and required the transfer to be “made in person by the claimant . . - 
and without the intervention of agent or attorney.” Each ae these. 
requirements is shown to have been complied with by Hollinsrake in 
transferring his former entry to the one now in question, => 

-Hollinsrake had conveyed the land covered by his first eutry to Lin- 
nell, and when the right which he held from the government to it failed, 
olibaralee agreed to exercise his right of transfer under the act of 
Congress, and after that time convey the land to which the transfer 
was wade to Linnell. This was not a sale by Hollinsrake of his right 
to wake the entry in question, but an agreement to convey the land 
after the transfer had been-completed by an eutry.. The evident pur- 
pose of the act was to place those who'were entitled to make transfers | 
of their entries, and who actually made and completed such transfers, 
in precisely the same position as they occupied under their original 
entries. In this case, if the first entry of Hollinsrake, which the gov- 
ernment land officers allowed him to make and received his money for, 
had not failed, he would have had the right to sell and convey the land 
covered thereby. His right under it having failed, by the act in ques- 
tion Congress undertook, npon the conditions named, to place him and ~ 
like entrymen in the same position with respect to the entry consum- 
mated by the transfer as he would have occupied under his first entry | 
had it not tailed. Holliusrake substantially complied with all the pro- 
visions of section 1 of the act of 1890; which allowed the transfer of 
his entry to the tract in question, and his entry was propery trans- 
ferred to it. 

The allegations of the affidavit of contest were clearly insufficient to 
’ warrant a hearing thereon.. Your office decision denying a hearing is 

accordingly affirmed. a | | 
PRACTICE—NOTICE OF CONTEST—SERVICE. 
NIGHOLS Ef AL, 0. PARKS. | 


. It is incumbent 1 upon one who files an affidavit of contest to louk after the notice 
issued thereon, and secure due service thereof on the contestee. | 


Acting Secretary y Reynolds to the Commissioner of the General Land Office, 
(J. 1. BL) | Mareh 26, 1896. —— (GC, R.)} 


| Frank J. Albright has appealed from your office decision of January 
8, 1895, which affirms the action of the register and receiver, allowin g 
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—W. H. Nichols to apply for a new notice of hearing upon his contest 
affiday it, alleging abandonment, against homestead entry made July 8, 
1893, by Emma Parks, for the SE. ae Sec. 5, iT. 115 N,, RS W,, Water- | 
town, South Dakota. = 

The issue in this case is between two contestants, and iagoleen the 
question as to which of the two is entitled to the first hearing—upon 
_ affidavits alleging substantially the same grounds against the entry: 

man—namely, abandonment. — : 

_ W. H. Nichols filed his affidavit of contest against said entry Janu- 
ary 10, 1894. On that day, notice was issued by the register and 

receiver fixing February Al, 1894, as the date of heariig betore the 

local office. 

_ The following day ines vb, 1394), Paul e Albright filed his — 

affidavit of contest against the same entry. This affidavit was r ey 

& ‘subject to contest of W. H. Nichols.” 

‘On the day fixed for the hearing on ‘Nichols’ eontoat (Februar y. vt, 
1894) there was no appearance for either Nichols or Parks and the con- 
test was dismissed for default. Two days thereafter (February 23) 
_ notice was issued on Albright’s affidavit, fixing tae 23, next follow; 
- ing, for the hearing at the local office. 

On March 20, 1894, Nichols filed a motion to reinstate his contest, 
allegin g the fact of lis tiling the affidavit and that— 
on said 10th day of January, 1894, a notice of contest was issued out of said office 
by said office and that the notice contained the date of February 21, 1894, at 90 clock 
in the forenoon of that day for thetime of hearing of your petitioner’s contest. 

That the records of the local office show that Messrs. Mulictte and. — 
Case appeared as his attorneys, but that as a matter of fact he was not ~ 
then represented by any attorneys and had not then retained counsel — 
and did not appear by attorneys. 

That when he filed his said affidavit of contest he inquired of the 
then register (Frank J. Phillips), when the hearing on his contest affi- 
davit would take place, and in response to that inquiry, he was told 
that it would be had “sometime during the month of March, 1894.” 

That “no notice of contest has ever been delivered to or served upon 
your petitioner.” That he had no knowledge that a time had been fixed 
for the heaving or that notice had been issued or that his contest had 
been dismissed until Mar ch 19, 1894—when he was SO informed by the 
receiver, | 

That he had been ready at all times to furnish proof on his contest, 
and that he had been waiting all the time since filing his contest affi- 
davit for » notice of the time of hearitg that. he might serve notice on 
claimant; that he was in good faith, etc., and he asked that his contest 
be reinstated, the order of dismissal sacated and the proceedings on 
Albright’s contest be suspended and held subject. to that. of peti- 
tioner ete. 

“Upon filin 8 this an Albright was cited to appear April 23 nee | 
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also date fixed for hearing on his contest affidavit) and shes cause why 
‘Nichols’ motion should not be granted. Parks, who had received. -per- 


sonal notice of Albright’s contest, made default, and testimony was 


taken on Albright’s charges, sieqine that the entryman had never 
resided on the land. Action was oe however, oe await. the 
result of Nichols’ motion. 3 

Upon the question at issue, eee by Nichols’ motion as to which of 
ie: two was entitled to precedence in the contest, it was. shown that 
Mullette and Case were entered of record as attorneys for Nichols, and 

the receiver reported that notice of January 10, 1894, on Nichols’ affi- 
| davit, was delivered to said attorneys. 

Attorney Case, who: was present at the hearing, testified that he drew 
Nichols’ contest affidavit, and so far as he kuew the notice of the hear- 
ing was not, received. by his firm—certainly not by him, but that it was | 
possible his partner (Mullette) received it. That after the contest effi - 
davit was drawn, his firm was not engneee to do any further work t in 
_ the case. 

- Nichols testified at he never received any Aoties of the contest : ree 

the affidavit was filed and never knew that any notice had issued; that 
he first heard the contest was dismissed about March 18, 1894; that he 
had no attorney to appear for him, but was told by the eeoicn that 
““T would have notice served on ine in time for appearance.” 

Upon these facts, the register and receiver decided that Nichols’ con- 
test should be reinstated and Albright’s held “subsequent ehevern and. 
subject thereto.” 4 

Your office in the decision aoe from affir med that action. 7 

Practice Rule 60 provides that “Contestants must give their own 
notices.and pay the expenses thereof.” Itis no part-of the duty of the 
resister and receiver to serve notices. issued upon contest affidavits; 

Nichols in this case filed his affidavit January 10, 1894, upon which, 
and on the same day, notice was issted by the ieeister nd receiver to - 
the defendant fixing February 21 , following , for the hearing. 7? 

At this stage of the proceedings, the duties of the register ae 
receiver were at an end. Forty-two-days then inter vened before the 
day set for the hearing, and eleven days were given contestant in which . 
: #0 make service upon the defendant. | 
— 1f contestant was in good faith and exXercisin 2 seduce ‘ilienée: i: 
7 ae had plenty of time to get the notice from the local office and - 
make the required service. The notice was issued the very day he 
personally filed his contest. affidavit, and he gives no reason why he 
did not then take it. He.says he had no attorney, and that the regis- 
ter told him the hearing would take place about March 15, 1894; yet 
he did not visit the local office or make any inquiries about nie contest / 
until March 19, 1894, and then he heard for the first time that the con-. 
test was dismissed, although he knew long before that that Albright | 
had also filed a contest. He waited sixty- seven days before he made 
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any inquiry at all as to the stain of iif contest, eliai he knew (the 
- register having so informed him) that his contest: affidavit had been 
received and notice would issue thereon. : | 

He swears that the register told him he would haye notice serveil on 
him “in time for appearance” but it nowhere appears in evidence that 
either of the local officers ever agreed to mail to him the contest notice, 
and that alone was all he needed to advise him of the time fixed for 
the hearing. 

. If he failed (having no attorney) to get the otieeG on the day of. the 
issue, when he had the opportunity, or if he failed immediately to com- 
municate with the local officers and ask for its transmission to him. or 
better: still, go and get it, he has no one te blame but himself. His 
_ failure is due solely to his own indifference or negligence in. failing to 

get the notice which he knew was to be issued; admitting that the 
notice was by mistake sent to his present attorneys (aid even this is‘ 
denied) still, this would not excuse him, for he then knew he had uo — 
attorney, and therefore could not have anticipated that. the auennneys 
and not: himself would eet the notice. 

When one files a contest affidavit against an entry, it. is incumbent . 
upon him to look after the notice issued upon such contest, He is the 
plaintiff to the action, initiates it, secures the notice, and serves it or 
causes it to be served.. | 

In the case at bar the local officers eee their fall duties. 
when they issued the notice; and when on the day fixed for the hearing 
Nichols made default, and his contest was for that reason dismissed, it. 
was proper to consider Albright’s afidavit, then filed, and issue notice 
thereon. | | 

This was done. Albright Sraved ti allegations and is entitled to 
the preference right of entry. He will be so notified. The decision — 
_ appealed from is reversed. a 3 oo : 


SECOND HOMESTEAD ENTRY— ADVERSE CLAIMANT. 
BENONL Rk. HARRINGTON. | 


_ One who makes a homestead entry and then learns of a prior adverse settlement 
~ claim, and in fear of persoual violence on the part of the adverse claimant, relin- 
quishes his entry in good faith, and without compensation, may be permitted to 
make a second entry. 
Acting Secretary Reynolds to the Cpiasone of the General Land Office, 
(J. I. H.) = iMMareh 26, 1896. _ (W. A. EE.) 


Benoni R&R. Harrington has appealed from your office decision of Decem- 
ber 18, 1894, rejecting his application, filed October 18, 1893, and trans-. 
mitted with favorable recommendation by the register and receiver, to 
inake second homestead entry to cover the SW. 4 of Sec, 24, T. 21 N., 

7 B. 3° W., Enid, Oklahoma, land district. | 
~ It appears: that on September 29, 1891, Harrington made homestead | 
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entry at ae Giciginoiia’ Oklahoma, land ities, for the NE. + of Sec. 28, - 
T,13N,, R.4 E., which entry he relinquished J anuary 23, 1399, and on 
July 16, 1899, one James Reed made homestead entry for said tract. . 
- Harrington alleges in two affidavits filed with bis application iat at 
the time he made Iris original entry he was residing at Oklahoma, Okla- 
homa; that one James A. Walker came to him and offered to sell him _ 
a claim upon which he (the said Walker) had made settlement and 
‘improvements; that he was informed by. Walker that there were no 
adverse claims to the land; that affant had known Walker. for some 
time and had confidence in his statements, and as the tract was fifty 
—mniles distant from Oklahoma City, he made entry therefor without first 
inspecting it; that soon after he hired one G. L. Smith to haul lumber. 
on the land mith which to build:a house, and that a house was built 


a thereon at a cost of $70.00; that he afterwards discovered that one 


James Reed claimed the iid by virtue of prior settlement; that Reed 
ordered aftfiant off and threatened violence to him; that affiant inv esti- , 
_ gated the claim of prior settlement and found fiat Reed had. settled 


on said tract prior to September 29, 1891; that affiant was informed = 


- that the. best thing he could do would be to relinquish his entry, which — 
he did on Jannary 23, 1892, receiving no cou sation ore Ponsideranion 
whatever for so ers | 

In support of Harrington's statements are the affidavits of G. L. 
Smith, who swears that he was present when Keed made threats against 
Harrington, and J. E, Bell, who swears that in the month of October, 
1891, he was on said tract: aa saw James Reed tear down and burn the : 
‘imi provetonts placed thereon by Harrington and heard him threaten’ 
violence against the said Harrington if he ever came back on the land. 

_ In the case of Jackson C. Browr, 8 L. D., 587, a second entry was - 
| allowed where the first was relinquished un der the belief that it could 
not be maintained withont danger to the entryman’s life. i: 

In the case of Charles Wolters, 8 L. D., 131, the right to make oe 


second entry was accorded where the first, for aguitable reasous, was -_ 


relinquished in good faith on discovering that the land embraced therein- 


_ . was covered by the settlement right of a prior pre-emptor, who, on. . 


‘account of poverty, had been unable to submit his final pr oof within 
the statutory period. : 

- Harrington showed some negligence in not sepauiiad g ‘ie lan d barons : 
making entry therefor, but this may be excused by the distance of the’ 
tract from the land office, near which he was: residing; the notorious: 
' rapidity with which vacant claims in that district were taken up by 
home seekers; his long- acquaintance with and confidence in Walker; 
and the absence of any valid reason for supposing that the tract had 
already been appropriated by some one else. He showed his good faith 
by immediately beginning to improve the tract, but, as appears. from.the 
affidavit filed, his house was torn down and burned and he himself was; 
threatened with violence. He might have taken the matter into court- | 
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and maintained his right to the land at some trouble, expense, and risk 
to himself, but on learning that Reed bad settled on the land prior: to 
the date of his entry, he decided to withdraw peaceably and leave Reed: 
in possession. The fact that Reed did not make entry until several 
months later in no way affects Harrington’s good faith. F 
Under the circumstances, Tam of the 0 vee that the present appli- 
cation should be granted. 7 
Your office decision ts eatin reversed nie Harrington will be’ - 
allowed to perfect entry for the tract applied for upon his showing bis | 
present qualifications and paying the requisite fees and commissions. — 


PRAC LICE—CONT INUAN ‘CE-SIMULTANEOUS: SELDELEMEN'TS. 


WooD v, BEACH. 


The discretion of the local officers in acting upona ‘motion for continuance wili not’. 
~ be interfered with, if abuse of such discretion does not appear. 
In a case wherein. priority of settlement is the issue, any period of time susceptible. 
of notation intervening between the acts of settlement on the part of the adverse 
claimants, and which is noted with sufficient distinctness to separate said acts by. 
a recognized period, will prevent the consideration of said acts as simultaneous. | 


Acting Secretar: y Rea ynolds to the Commissioner of the General Land Office, | 
(J. I, H.) — — Mdareh 26, 1896. _ | (C.J. W.) 


September 19, 1393, Robert E. Beach made homestead entry No. 268, 
for the NE. 4 of Sec. 35, T. 20 N., R. 1 W., Perry, Oklahoma. Septem 
ber 25,.1893, six days thereafter, James N. Wood filed affidavit of con- 
test against said entry, alleging prior settlement, and on same day’ 
made homestead application and affidavit to enter said tract. Decem- 
ber 18, 1893, the case went to trial on the issue of prior settlement, 
The hearing closed on January 5, 1894, and on May 22, 1894, the local _ 
officers rendered their decision, in which they found. that, while Wood 
made settlement before Beach made entry, Beach was the first to reach’ 
and stake the claim, and was a prior settler to Wood. June 22, 1894, 
Wood appealed from your said decision, and on December 8, 1894, your 
office reversed the decision of the local officers, and directed that unless’ 
the parties agreed to terms of compromise within thirty days from 
notice of said decision, the tract should be disposed of to the highest 
bidder, as between these parties, as tn cases. of simultaneous applica- | 
tions to enter. Both parties have appealed from said decision.’ 

It seems that on the day set for hearing the plaintiff filed a motion 
for continuance on the ground.of the absence of a material witness. 
Counsel: for defendant offered to stipulate that the deposition of the’ 
absent witness should be taken within sixty days, waiving all time to: 
file cross-interrogatories,. except. one day, and agreeing to admit said: 
deposition, without objections, whenever the same might be received’ 
Within said sixty days, to which plaintiff's counsel objected; and there-. 
upon the motion to continue was overruled and exception taken to the 
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ruling. This exception your office beld to be not well taken. In — 
- Wood’s appeal to your office he charged, that the evidence shows that 
Beach had obtained the privilege of maliné entry fraudulently, and — 
out of his proper order, which charge your office found was not sup- 
ported by the proof. The findings of your office as to both of these~ 
question, Wood alleges is erroneous, and as these are the only ques- | 
tions presented by his appeal that are mater lal, his. appeal | will he first 
‘considered. ' 
The rules of practice are satmedaad to allow registers and receivers 
-to exercise reasonable discretion in granting or overruling motions for. 
continuance. That discretion will not be interfered with, except in 
eases of abuse, and in my opinion there was no abuse of such discre- 
tion in this case, and your office committed no error inso holding. The 
evidence as to the circumstances under which defendant’s filing was _ 
placed of record, is uot sufficient to sustain the charge of fraud against 
said entry. As both plaintiff and defendant made settlement before 
_ said. entry was made, the rights of the parties will depend upon the 
order of the settlement. This disposes of Wood’s appeal, and brings 
me to the consideration of Beach’s appeal. _ 

He undertakes to specify thirty-three grounds of error, some of which — 
are alleged to be errors of factand otherserrors of law. This imposing 
numerical array of grounds of error are easily reducible to two propo- 
sitions, viz: (1) that your office found against the preponderance of the 
evidence; and (2) that-the specific directions given as to the disposition 
to be made of the land involved, is not authorized by law.. 

The real question, and the one which must control the case, is, does the 
evidence support and authorize the conclusion announced by your. office, 
that Beach and Wood reached the tract and .staked it simultaneously. 
If this fact be conceded, I have no doubt that the principle applicable 
to simultaneous application to enter could be applied with equal pro- 
priety to cases of simultaneous settlement, where priority of settlement 
is the issue. Your office and the local officers reached different conelu- 
sions as to what was shown bi yi a Pease ere of the evidence. The 
local officers say.: 2 Oo 

The race made to the lund in controversy on Senge bes 16, 1893, was a short one 
anda fast. one. The time embraced in running from the starting point was less than 
a minute, the distance being about fifty-nine rods. Both contestant and contestee 
seem to have ridden swift horses, aud the time of staking by each must have been 
“necessarily close. AS we are of the opinion that each followed up his staking by 
residence. and substantial improvements within a reasonable time; that the segrega- 
tion thereof from the public domain was sufficiently indicated by each, and that said : 
segregations and settlements were unquestionably prior to defendant’s entry by filing, - 
the question is who first entered: upon and staked the laud in controversy. From a 
close and exhaustive reading of the evidence, we are led to the conclusion, that on 
account of a panel of wire feuce, around which Wood was bound to curve lis race 
from his starting point, that the distance traveled by. him was a little farther than 
‘that traveled by Beach, who ran due north to the laud and had no curve to make. 


Both started from points on ‘the south line of fraction south of the claim in contro- 
versy and equally distant from the south Jiue of the claim, consequently, the -curve- 
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" around this panel of fence must have d sped Wood for a decand or tivo in his racé, 
and a second or two, the shortest of time, is to our minds, the essence of this cause, 
We think the preponderance of. the evidence Saab eHo8 the fact, that Beach was first 
on the Jand and to sti uke, 

Your office differs fot the iséal sides in the epncoson r eached, | 
and in substance finds that the evidence leaves the fact in doubt as to 
which actually reached the land first, and.that their arrivals should be 
treated as simultaneous, and an equitable division made between them, 
or the land sold to the highest bidder as in cases of simultaneous appli- 
cations. Thus it would seem that your office makes doubt as to who 
was the first settler of the two in question the predicate for holdiug that 
_ the doubt should be solved by treating the settlements as made simul- 
taneously. It seems to me that this is treating the case as if Beach 
had no entry of record, whereas your office had previously held th at he 
had a valid one. Where the entry is to be overcome by a contestant, 
. the burden is upon the contestant, and it Is not sufficient to simply put. 
the truth of the ground of contest in doubt. In such a case the con: 
test must fail, and the entry remain intact. At first glance it appears — 
that where different applications to enter, or acts of settlement, are 
-made very nearly at the same time, they might safely be considered as | 
simultaneously made, but such does not seem to be the rule. In the 
case of Beuschoter v, Williams (3 L. D., 419), it was held that where a 
few seconds intervened between applications to contest, pr ecedence. 
must be giveu to the one actually received first. It w ould seem that 
where the issue is one of priority, and that priority is the basis of 
a legal right, any period of time susceptible of notation, and. which 


is noted with sufficient detiniteness, to sever transactions by arecog- | 


nized period, will prevent such transactions from being -onsidered 
Simultaneous, 3 | 

. I think, however, that by Sllewiie recognized rites of evidence, the 
ee in this case will relieve it at least of legal difficulty. Of all 
the witnesses who testified ouly two claimed to have been in view of 
the two parties as they were about reaching the line of fhe traet in 
dispute. They only distinguished the parties as the front riders on 
different sides of the braneh or creek. They testify very positively | 
that the front rider on the east end of the lot, did not reach the land. — 
until after Beach had passed the line and was off his horse aud setting 
his stake. These witnesses are Martha Morris and. Mrs. Goodwill. 
Nothing derogatory to the character of either is shown, nor are they 
contradicted. It may seem strange that they saw what other witnesses 
did not see, but the fact remains that they swear positively, and are 
not. contradicted, impeached or discredited. If their testimony is to 
be taken as true, it follows that Beach was the first to reach and stake 


. _ the claim. I refer to pages 106, 107, 108 and 131 of the evidence. 


It seems to me that the souclasion reached by the local officers was | 
the proper. one in the case, and your. office decision is accordingly 
reversed and their decision approved. - | 
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STATE SELECTION-APPLICATION. 
WILLIAM HERTH 


An application on the part of a State to select lands should be rejected, if the lands 
applied for are not open to stch appropriation. at the date of selection, or at the 
_ time when. the epplicanpn is received. 


Acting Secretary Rey ynolds to the Cou one of the General Land Office, 
(3.1.0). March 26,1896. (Py JG.) 


The land involved in this appeal is the SE. 4 of Sec. 28, T. 23 N., 
R.7 5. , Seattle, Washington, land district. — 

~The facts as stated in your letter of August 3, 1893, to the register 
and receiver, are as follows: _ - 
On May 9, 1893, the official plat of thes survey of the township 23 N,, RB. 7 E., , Was. 
filed in your. office and entries were received for land in the same on. May 9, 1893, the 
list of selections by the State of Washington, nnder the provisions of the 17 th Sec~ 
tion, act of Congress approved February 22, 1889, in satisfaction of grant to said 
State for the establishment and maintenance of a scientific school, was received at 
your office at 8:15 a. m. for land in said township on May 9, 1893; at 9:34 a. m., the. 
said William Herth presented his timber. land sworn statement for the SE.-4, bes 28, 
Tp. 23 N., R. 7 east, and the same was refused for the reason of conflict with the said 
State sélection, 
° It is also shown by the fcoed fiat Herth’ S application was s executed 

-at the local office May 9, 1893. | 

On this statement of fact you affir med. the action of the local office, : 
on the ground that the State’s selection was prior in point of time. 
~ Herth prosecutes this appeal, assigning numerous errors, but I think 
the second sufficient for the purposes of this case: error | ie, & 
“in holding that the selection by the State of Washington, filed in the United States 
land office before 9 o’clock A. M.,'on May 9, 1893, as shown by the records, was such 


- a selection as would (defeat). anplicaite application presented s at the opening of the 
Land Office at 9 o ‘clock A. M. on May 9, 1893. 


The land in ‘question was not subject to entry until 9 o’clock A. M., 


the hour at which the local office is opened for business. An Sanne: = 
tion of the list of selections in your office shows that the commissioner . 


of public lands for Washington made a certificate that on May 4, 1893, 
he selected the lands included in said list. This certificate is dated. 
May 9, 1893. Inasmuch as the list. of selections was received at the 
- local office at 8:15 o’clock A. M., on May 9, it necessarily follows that 
the list and certificate were inde prior to the time when the land was 
subject to entry. (Barnard’s Heirs ». Ashley, 18 How., 46; 20: L. L.,, 
1119.) | ssn. oO 

In the case of Smith v. Malone (18 L. D., 482), the question as to 
what right a party can acquire to land whose application 1s sworn to — 
prior to the time when the same could be legally taken, was exhaust- 
ively gone into, and all prior decisions on the subject reviewed. It 
was therein decided (syllabus)— 


' An application to make entry of public land cannot be allowed if based on pre- _ 
103382—VOL 22 25 7 
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| nts papers escuted prior to the time when said land i is legally subject to such 
application. _ 

The reasons given in that case for the application of this eae to- 
individuals are peculiarly applicable to the case at bar. It is true that. 
in that case the applicant was an individual, and as such was required 
to show his per sonal qualifications to enter ia at the time it was: sub- 
ject to entry. 

By analogy the saine rule siiould be applied to the State of Wash- 
ington in making its selections. To hold otherwise gives the State an 
arbitrary advantage over any individual, in that under the rule the 
individual cannot make a legal application until the land 18 open to 
settlement or purchase. 

But aside from this, the land in question was not subject ie selection 
either at the time the application was received, or r when executed; hence 
it should have been rejected. 

The judgment of: your office is therefore reversed. — 


RAILROAD LANDS—RESIDENCE—ACT OF JANUARY 28, 1896. 
| SHAFER v. BUTLER. 
(On Review.) — 


Under the amendatory act of J anuary 23, 1896, residence is not required to be shown 
in support of an application to purchase forfeited railroad lands under section - 
3, act of September 29, 1890, if the land has been cultivated and otherwise 
improved. 
Acting g Secretary Rea ynolds to the Commissioner of the Gener al Land Office, 
(J.J. H.) March 26, 1896. — (ir. W. C.) 


I have considered the motion forwarded with your office letter of 
April 11, 1895, for a rehearing in the matter of the case of H. B. Shafer 
vd. M. Butler, involving the SE. i, Sec. li, T.3.N., R. 33 E., La Grande 
land district, Oregon. 

This land was formerly indtaded within the limits of the grant wade 
‘to aid in the construction of the Northern Pacific railroad, but being 
opposite the unconstructed portion of that road, it was restored to the — 
public domain by the general forfeiture act of September 29, 1890 oe 
Stat.; 496). | 

On J: anuary 22, 1892, Butler made homestead ante of the land, and 
‘on February 13 following, Shafer filed a contest against said. entry in 
which he set up a claim of right to purchase the same under the third 
section of the act of forfeiture, he claiming to have settled upon said | 
land June 2, 1890, with intention of puceee the same from the | 
“company. | 

Upon this contest hearing was regularly held, and from the Paine 
adduced it appeared that this land was first claimed by Bluford Stan. _ 
ton; who oceupied the lands from 1880 until he sold his improvements | 
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and possessory eins to J. M. El gin, who in turn sold to I. ‘OD. Shafer, | 
_ the brother of the contestant. | 

L. D. Shafer came into possession of the land in 1888 aa held the 
same until May 9, 1890, which he sold to contestant for $3,000. Con- 
testaut was, at the time of this purchase, living upon other land which 
he had entered under the. homestead laws, for which he did not make 
proof until after the passage of the act of forfeiture. 

Upon this showing, your office decision of June 5, 1893, ifelcts the 
homestead entry by Butler subject to the right of purchase in Shafer, 
under the provisions of the third section of the act of forfeiture. But- 
ler appealed to this Department; said appeal being considered in 
departmental decision of December 11, 1894 (19 L. D., 486), in which 
your office decision was reversed because it was not. shown that Shafer 
was a resident upon the land, nor that he, or those before him in pos- 
session, held under deed, written contract with, or ' license from the 
company. 3 | 

Motion for hens is based upon the sien that Stanton, thro ugh 


whom Shafer came into possession, settled upon this land nage license 


from the railroad company, the rights under which were transferred to 
the succeeding purchasers, 

Numerous objections have been filed to the consideration of this 
motion, but the same need not_be considered in view of the act of Con-. 
gress approved January 23, 1896, amending the act of forfeiture, in 
which it is provided that— _ . , 

Section three of an Act entitled “An Act to forfeit certaiu lands uérwtoters iranian | 
for the purpose of aiding in the construction of railroads, and for other purposes,” - 
approved September twenty-ninth, eighteen hundred and ninety; and the several 
acts amendatory thereof, be, and the same is, amended so as to extend the time 
within which persons entitled to purchase lands forfeited by said act, shall be.per- 
mitted to purchase the same, in the quautities and upon the terms provided in said 
- section, at any time prior to January first, eighteen hundred and ninety-seven: 
Provided, That actual residence upon the Jands by persons claiming the right to pur- . 
chase the same shall not be required where such lands have been fenced, cultivated, : 
or otherwise improved by such claimant, and such persons shall be permitted £6 
‘purchase two or more tracts of such lands. by legal subdivisions, whether contigu- 
ous or not, but not exceeding three hundred and twenty acres in the aggregate. 


_ Under the laws, as amended, residence is not necessary to be shown 
in support of an application to purchase under the third section of the 
act of forfeiture, and as it was shown that this land was improved to— 
great value by Stanton, and those succeeding in possession through 
him, and that the contestant settled upon the land with the intention 
of purchasing the same of the company, and continued the.improve- 
ment and cultivation of the same and was in peaceable possession 
thereof at the time Butler made entry, I must. recall the previous 
decision of this Department, and sustain your office decision according 
to Shafer the right to purchase under the act of: forfeiture. Upon the © 
completion oi said purchase UES. entry will be can nceled. . 
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SWAMP LAND GRANT—-INDIAN RESERVATION. | 
STATE OF MINNESOTA. 


By the terms of the proviso to the act of March. 12, 1860, extending the provisions - 

of the swamp land grant to the State of Minnesota, said grant is not operative 

_ as to any Jands that prior to selection by the State have been ‘‘reserved, sold-or 
disposed of” pursuant to any law enacted prior to said act. 

It is not necessary to constitute an Indian reservation that a treaty or act of Con- 
gress shall specifically describe the lands that are reserved. It is sufficient for. 
‘such purpose if the lands occupied by the Indians are recognized by the officials 
of the government as reserved Indian lands. ; 

A. treaty een approved is in effect a legislative eases and if in pursuance of 
a treaty with-.the Indians prior to the act of March 12, 1860, lands ocenpied by . 
them are then regarded: as reserved for their benefit, and are subsequently so 
‘treated, such Jands are gpeordine yy excepted from the operas of the ewan) 

and grant. 

The act of January 14, 1889, did not contemplate the disposition of any “of the 
Indian lands opened to. settlement thereby except in the manner, and for the | 

7 purposes therein provided, to the end that the money arising from sick disposal 
should inure to the benefit of the Indians, and it therefore follows that the 
claim of the State to any of such lands uader the swamp grant is inconsistent 
with the provisions of said act. 


Sacra y Sinith to the Cominissioner of the General Land Office, March 
(dL A) | 27, 1896. 


I am in receipt of your office letter of March 6, 1896, together with | 
the letter of the governor of the State of. Minuesota, dated: February 
14, 1896, which was referred to you, under date of. February 28, 1896, 
for report thereon. 

The governor of Minnesota sisi that the swamp- -lands within the 
ceded portions of the Red Lake reservation, soon to be opened to 
entry, were granted to the State of Minnesota, by virtue of the provi- 
sions of the swamp land grant, made. by Cerone March = 1860 (12 - 
‘Stat., 3), and asks that 


“such lands be excluded from the lands to be opened to entry, and that the surveyor | 
general of the State be instructed to select the same for and in. behalf of the State, — 
as in other cases. 


T have carefully Snined the claim of the State of Mintiesoige 

The swamp land grant of September 28, 1850 (9 Stat., 519), was a 
grant in presenti of all such lands as had dat been sold by the United 
States. 

The act of March 12 , 1860 (12 Stat, 3), extended the act of 1850, to 
the State of Minnesota with further éxceptious contained in a proviso. 
The last named act is as follows : es | 


That the provisions of the act of Giohierase entitled ‘An act to enable the State of 
Arkansas and other States to reclaim the ‘swamp lands’ within their limits,’ 
- approved September twenty-eight, eighteen hundred and fifty, be, and the same are 

hereby, extended to the States of Minnesota and Oregon: Provided, That the grant 
hereby made shall not include any lan ds which the government of the United States 
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_ may have reserved, sold, or disposed of (in pursuance of any law heretofore 
*. enacted) prior to the confirmation of title to be. made under .the authority of the 


said act... 


It is under this act that the State of Minnesota claims swamp lands 


ae within the ceded portions of the Red Lake reservation. 


The proviso to this act means, that if, when the State of Minnesota 
applies for an approval of its selection of sw amp lands, aly of the 
lands so selected have been reserved, sold, or disposed of pursuant to 
any law enacted prior to March 12, 1860, the grant to » the pics will 
not attach to such lands. : 

It is claimed by the State of Minnesota that this proviso to said act 
is void, because the Same 1S repugnant to the pur view of the act. The 
decision by the supreme court ot Oregon in the case of Gaston ». Scott 
(5 Oregon, 48), is relied upon in support of this contention. — | , 

I can not consent to. this constrnetion of the act of 1860, supra. The 
act must be construed, if possible, so.as to carry out the intent of Con- 
gress. This intent is, I think, very clear; that is, to grant to the.State 
of Minnesota swamp lands within her borders that had not been, prior - 
to selection by. the State aud approval by the Department, disposed of, 
or reserved, under some act of Congress made prior to said granting 
act. Although this exception to the grant is contained in a proviso, 
that fact does not render it any the Jess an exclusion of such lands. 
‘Such exclusion may be made by a proviso,'a saving clanse, or by any 
words placed anywhere in the body of the act, from which the inten- 
tion of Congress may be understood; the objeet, or purpose, being . | 
simply to exclude from the body of the act certain lands not intended - 
‘to pass by the grant to the State. ; 

It is further claimed by the State of Minnesota, that these ied do 
not come within the proviso of said act, and in support of this econten- 
tion it is insisted, that in order to bring these lands within the meaning 
and intent of the proviso they must have been set apart as a reserva- 
tion by metes and bonnds, and called such, under some act of Congress 
especially authorizing them to be so reserved. | 

I cannot corcur in this view of the subject. 

‘The Indians who inhabit what is known as the hed Lake reservation, 
are a portion of the Mississippi Chippewa Indians, who, with other 
Indians, owned vast tracts of country in the Northwest, which was 
minutely described in a treaty with the United States. They made 
_ treaties fvom time to time with the United States, ceding portions of 
their lands and reserving other portions. In every oue-of such ces- 
sions the Jands ceded were minutely described, and the boundaries of 
the land which the Indians retained became, in this way, as distinetly 
deseribed and marked as were the lands which they ceded. | 

It is not necessary in order to. constitute a reservation that a treaty, or 
act of Congress, shall specifically: mention the lands that are reserved, 

- but it is suiiicient if the lands eccupied by the Indians are Tengonized 
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by the officials of the government as reserved Indian lands. Upon 
this point the supreme court recently decided in the case of Spalding - 
v. Chandler (160 U. 8., 404), that— 


If the reservation was free from objection by the government, it was as effectual - 
as though the particular tract to be used was specifically designated by boundaries 
in the treaty ilself, The reservation thus created stood precisely in the same cate- 
gory as other Indian reservations, whether established for general or limited uses, 
and ‘whether made by the direct ochor ity of Congress in the ratification of a treaty 
or indir ectly through the medium of a duly authorized executive officer. 


The next question which arises is: Were these lands reserved for — 
the Indians pursuant to law enacted prior to the PASue? of the act of 
March ‘12, 1860, supra? : : 

ot thiuk this question should be unswered in the affirmative. A 
treaty when approved is in effect a legislative enactment. The United 
States made several treaties with the Indians inhabiting the north- 
west country, prior to the act of March 12, 1860, supra, for cessions of - 
portions of their lands, and tlie portions HE ceded were reserved. to the 
Indians by such treaties as effectually as if the treaties had specifically 
designated such lands as. reservations for the Indians. Pursuant to 
these treaties the United States established Indian agencies for them, 
and treated the lands in all respects as Indian reservations. | 

The Chippewas of Red Lake since 1849 have been under the control 
of an Indian agent, and have been treated by officials of the govern. 
ment at al! times as reservation Indians. The Department for years 
before March 12, 1860, treated these lands as the Red Lake reservation, 
and Congress very Fequertie SO designated them in appropriation acts. 

Thus it will be seen, that for years prior to the act of March 12, 1860, 
the lands of Red Lake were distinctly bounded; the lands were treated 
as reserved Indian lands; the Indians were treated as reservation | 
ee and all done eee to treaties with said Indians. 

In the sixth article of the treaty with the Red Lake Chippewas, rati- 
fied May 4, 1864, these lands are referred to as a reservation, and the 
President was required to appoint a board of visitors for the reserva- 
tion. This treaty did not create a reservation for the Indians, but 
3 oe it as au existing reservation under the authority of law, 

I therefore agree with your office devision that. the Jands had been 
reserved fur the-Indians pursuant to a law evacted prior to the swamp - 
land. grant to the State of Minnesota, and. that none o said lands 7 
| Paeet to that State under said grant. | : 

The application of the State of Minnesota to have each: to her | 
ee lands, under the act of 1860, supra, can well be denied on another 
“ground. These Jauds were originally Indian lands, ‘to no part of which 
the title had been extinguished. The lands were open to settlement 
“under an agreement made pursuant to an act of Congress approved 
January 14, 1889 (25 Stat., 642), Said act authorized an agreement 
with the Indians for the cession of these lands, expressly providing 
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that the agricultural lands shall be disposed of to homestead settlers 
at a price therein fixed, and that the timber lands shall be sold at an 
appraised value, and that’ the money arising from homestead entries 
and the sale of what is known as the timber lands, shall be placed in 
the Treasury of the United States to the credit of the CERES Indi- 
ans in the State of Minnesota, as a permanent fund. _ 

ee: may well be doubted if, the opening of these lands for sabiiement 
and the offering of them for sale, as. provided for in said act of Con- _ 
gress, placed them in the category of public lands in the sense in 
which that term is ordinarily used. They did not become: public 
lands of the United States in any sense except for disposition in the 
manner pointed out by the act of Congress and agreed to by the Indians, | 
and the United States, as trustees for the Indians, declared them to be 
public lands for the purpose of car rying out the iene of the Indians 
to dispose of them. This point is further strengthened by a cousidera- 
tion of the fact that after Congress provided, in section 4 of said act, 
for the appraisement and sale of the pine Jands, it declares, in eile last 
paragraph of that section, that: 

_ All other Jands acquired from said Indians on said reserwetiond: otbor avea pine 
lands, are for the purposes of this act termed “agricultural lands.” 

Thus making an express declaration, as to the character of said 
lands, to be ‘accepted by this Department as its guide i in disposing of 
the same. ae 
- It cannot be doubted that Congress: lent have aitionecd the 
Indians to dispose. of the agricultural lands to such persons as might _ 
come in and settle upon them, aud to sell the timber lands to such per 
sons as might. wish to buy, and the settlers and purchasers would 
thereby acquire a perfect title to said lands; that is, the ultimate fee 
that the United States claimed, and the right of occupancy —the title— © 
_of the Indians. The disposition of the lands under the act of Con- 
gress of 1889, swpra, seems to be in nowise different in effect from the 
disposition above suggested, for the United States consents that the 
Indians may have the full benefit of these lands; ; anew is, the. ultimate ; 
. fee as well as the right of oceupancy.. : 

. Congress was aware-of the status-of these lands; their snail 

ny the Indians, the history of the Indians, and their occupancy of said 

lands, and I cannot believe that it was the intention of Congress to 

extinguish the Indian title so as to make them public lands in the 
_ sense that they might be taken for. aoe other purpose than ee speci- 
fied in the act. 
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a ra LANDS—REHEARIN G—SOLDIERS? DECLARATORY 
. STATE MENT. . 


CULLOM 2v. Horuir ET AL. 


The preferred right to make a homestead entry of forfeited railroad lands is con- 
ferred by section 2, act of September 29, 1890, upon settlers in good faith on 
such Jands at the date of the passage of said act. 
In case of a rehearing ordered by the Department the evidence should he confined 
to the issue as defined in the departmental order. 
A soldier’s declaratory statement received through the mail shonla not be allowed. 
The case of Wickstrom v. Calkins ef al., 20 L: D., 459, overruled. 


Acting Secretary ‘Rey ynolds to the Commissioner of the General Land Office, 
(J. | Os & Ee a March 27, 1896. (SD. 


This case > involves the west half of the NE, 4 1 and the east half of the 
NW. 4 of section 13, T. 48.N.,.B. 9 W., Nelvana: land district, Wisconsin. 

Said tract was within the finite of the grant to the Wisconsin Central _ 
Railroad Company, under the act of May 5, 1864, and was forfeited to 
the United States and restored to the public somata by the act of 
September 29, 1890 (26 Stat. , 496), aud was thrown open to entry at the 
local land office on IF Sirus 23, 1891. 

On said day, February 23, 1891, the local officers received by mail 
three papers purporting to be Clement C. Williams’s soldier’s declara- 
tory statement for the NE. 4 of said section 13, selected by Owen A. 
Bryant as a gent of said Williains: 

On the next day, February 24, 1891, Charles Helmer made homestead 
entry No. 2196 of the NW. 4 of section 13. | 
_ On. the same day, Hebiiaky 24, 1891, Mareus B. Cullom filed. his 
application (with tender of fees etc.) to make homestead entry of the 
W. 4 of the NE. 4 and the E. 4 of the NW. 4 of said section 13, 
alleging: | | 

That I settled and established a residence on the land described in my application — 
herewith, on the 5th day of September 1888, which I have maintained ever since; - 


and I now claim a preference right to make said entry under the second section of 
the act of Congress of September 29, 1890, under which said land is opened to. entry: 


The local officers rejected said application by a letter to Cullom in 

the following words: | 
herent WiIs., February 24, ‘1891. 

Str: Your homestead anipiention to enter the W. 4 of the NE. 4 and the E. 4 of 
the NW. 4 of section 18, T. 48 N., R. 9 W., is hereby rejected by us for the reason, 
that said lands have been entered by soldiers declaratory statement No. 77 of Clement 
C. Williams, and homestead entry No. 2166 of Charles Helmer; and you are hereby _ 
notified that yon have thirty days from date of this notice in which to pe for a 
hearing to deter mine your rights to said land. 3 


Two days afterward, on February 26, 1891, Cullom filed his affidavit 
of contest against Williams and Heimer and therein alleged: 


That this contestant on the first of September 1888, established a residence on the 
land embraced in said entty of said defendant Helmer, and the filing of said defend- 
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ant Williams; and has maintained the same in good faith ever since that date; and | 
that his improvements on said land are reasonably worth $350: That on February 
24,1891, this contestant offered his homestead application for said land at the United 
States Land Office at Ashland, Wi isconsin, under the 2nd section of an act of Con- 
eress approved September 29, 1890, and section 2289 of the Revised Statutes of the 
United States; which said Snplication was rejected because said land was appropri- 
ated by the entry of said defendant Helmer, aud the filing of said defendant Wil- 
liams: That neither of said defendants, Helmer or Williams, has ever settled on 
said land or made any improvements thereon; and the entry of the said Helmer, and 
the filing of the said Williams, are in conflict with the preferred right of this con- 
testant t make a homestead entry thereon under the acts of Congress aforesaid. 

After hearing, at which all the parties were present, the register G. 
W. Carrington, and the receiver hk. C. Heydlauff, jointly found for the 
contestant, and recommended that William filing and Helmer’s entry 
should be canceled. 
— Wilhams- and Helmer both: appealed, On Ji annary 16, 1892, your 
oflice affirmed the decision of the local see and Williams and H el: 
mer appealed to this Department. | | | 

While the appeal was pending here, Bony Brace, a special agent of 
your office, under instructions dated March 17, 1892, made a report to 
your office in which he recommended that Cullomis applivation to make 
homestead entry be rejected. -_ 

On November 29, 1892, this Department, after expressing the opin- 
ion that your office ‘decision was justified by the record, referred to 
said special agent’s report, and thereupon ordered a new. bearing 
between the parties, at which the government should be represented 
bya specialagent. A motion for a review of said decision was over- - 
ruled on March 2, 1893; and the purpose and scope Or the rehearing 
were distinctly siaied. - 

The new hearing began J May 10, and ended June 2, 1893. On ane! 
| 24, 1893, the local officers (H. L. Besse register and R. C. Heydlauff, 
receiver) found for the defendants; and recommended that: Cullom’s 
contest be dismissed, and that Helmer’s entry and Williams’s filing be 
held intact. | 

These two officers (Besse and Heydlauff) were steee: afterwards 
removed from office by the President upon the recommendation of the 
Commissioner of the General Land Office “for corruption and fraud in 
their official duties;” and G. E. Kuntz and Clarence Dennis were 
appotnted to succeed them. | 

On July 20, 1893, Cullom filed with the new local officers a motion for 
a rehearing of the decision of June 24, 1893, and sundry affidavits in 
support. thereof. On October 11, 1893, said motion was sustained, the 
decision of June 24, 1893 was vacated and set aside, and another hear- 
ing was ordered, which took place on December 18, 1893.. And on 
March 10, 1894 the local officers (G. E. Kuntz, register and Clarence 


Dennis, receiver) found for the contestant, and recommended that Hel-- 


mer’s entry be canceled as to the E. 4 of the NW. + of section 13,. that 
Williams’s filing be canceled as to the W. 4 of the NE. 4 of section 13, 
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and that Cullom’s application to make homestead entry of said tracts — 
be allowed. . 

From said decision Williams and Helmer appealed. © And on May 19, 
1894 your office reversed the decision appealed fr om, and. dismissed 
Cullsm’s contest. Lo : 

Cullom’s appeal from your office decision bri ings the whole case before 
this Department for final adjudication. 7 

The testimony (which covers nearly six hundred page es of ‘pe written 
foolscap Pavel); by a clear and palpable pr epouee rance proves we fol- 
lowing facts: | | 

In the year 1888, Mareus B, Cullom was thir ty three years old, had » 
- been a dentist for twelve or thirteen years, and was then pr acacia his 
profession in partnership with one of his brothers, in St. Paul, Minne- 
Sota, where he resided. His father and mother, ee brothers and two 
sisters had died of diseases of the lungs. He also was attacked with 
the congenital malady and had hemorrhages. His physicians told him 
that he could prolong his life, only by living in the open air; and 
especially recommended him to go into the pine woods. Whereupon he | 
sold to his partner his interest in and the good will of the dental busi- 
ness, broke up his home and abandoned his residence in St. Paul; and 
in the mouth of May, 1888, went into the pine forest of Wisconsin fo find 
a homestead and eatablin ahome. It was part of the consideration of 
the bargain and sale aforesaid, that his brother should be permitted to 
continue the dental business under the old name, and that he (Marcus), 
should give the business such supervision as time and health and 
habitual absence might per mit, and that. his brother would pay him the 
sum of twenty five dollars per month therefor. 

On July 2, 1888, Marcus B. Cullom selected the tract of one nuded 
and sixty acres which he now claims as his. homestead, and made his 
“Settlement thereon. With the help of employes, he ran the lines, cut 
logs and. laid the foundation of his house, and marked the site of the 
house, and corners of the land, and places where trails crossed the lines, 
with boards and blazed trees, on which be wrote distinctly his name, a 
description of his claim, and the date of his settlement; and he then 
and there told friends and neighbors present, that he took said tract as 
his homestead and place of residence. ' He remained dur ing the sum- 
mer, doing such slashing, clearing and seeding as his health and 
strength would permit. In the fall of the year, with the help of fonr 
other. men, he built his house about fourteen feet Square, Six or seven 

feet high, ae scoop roof and puncheon floor, with door and window 
and glazed sky-light. W hen winter came sith deep-snow.and low tem- 
peratures, he visited his brother in St. Paul, and did such work as 
came to hand, especially gold work in which ie was proficient. In the 
spring of 1889, he returned to his home in the pines, and spent the sum- 
mer ther e, siashine and clearing and planting, opening a road and trails 
and improving his house. During that year, his brother established in 
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Duluth, ‘a braneb of his dental business in charge of Dr. S..R. Holden, 
® practical dentist, to be conducted under the old firm name, with such — 
supervision. as Maréus night be able to give on occasional visits from 
- his home iu the pines, about foity miles distant by railroad. When | 
winter came again he went, to Duluth, and spent considerable time, — 
doing dental work occasionally, sleeping generally in his brother’s den- 
tal offices, and getting his meals at hotels. and restaurants... During the | 


winter of 1889-90, be frequently returned to bis- home, which be had _ 3 


left in charge of a ueighbor, whom he supplied with, provisions. . In the 
' Spring of 1890, he returned to his homestead; and after that time, (with 
the exception 6 a week. spent in St. Paul and J Minneapolis about the | 
fourth of July, a week spent in a: hospital at Duluth, and:a week or ten | 

days about Christmas time spent in: St. Paul and Minneapolis), he 
remained ‘constantly on the land until July, 1891. On.September 29, — 
1890, he was an “ actual settler in good faith” present in person on fie 
land in coutest; and he was such settler in, February 1891, when he 
filed his application to make entry and initiated his contest at the Ash- | 
land land office; and alsu in May, 1891, ween the first hearing of this - 
case was had. there. 

During the years 1888, 1889, and 1390, Dr. Cullom deqiantly visited : 
his neighbors, and they sted hiin, exchan ging hospitalities, Hewas 
known and recognized by them all, as'a bona fide settler and actual 
resident, sharing and promoting cheir common interests. In January - 
1889, they sent him and Mr. Rohrer (an edueated lawyer who had set- 
tled in the neighborhood), to Washington, D. C., to get information, and 
_to promote the restoration of the lands to the public domain, and to 
secure protection.of the settlers. 

There can be no doubt that the fir st decision. of ae eeu officers. anid 
that of your office confirming the same, were clearly right. Cullom | 
was granted by the second section of the act.of September 29, 1890, a 
preference right to make homestead entry of the land in contest. And — 
‘nothing has been dev a in the epconeae mnateeele gs 10 forfeit or | 
impair that right.. 

The .rebearing ordered 5 this Depar tment on November 29, 1892, 
was:strictly limited by the departmental decision of March 2, 1993, to. 
the determination of the only issue in the case, towit: Whether Cullom 
was or was not‘on September 29, 1890, an actual settler in good. faith. 


Secretary Noble said: “It Sle institutes inquiry as to whether he’ 


was a settler; and if he was, his right will not be defeated.” All testi- 
mony taken aor the rehearing not Eereyaul to this aie single issue, | 
must be'disregarded, _ 

The report of Special Agent, ‘Heavy. Bracé: was net justified by the 
affidavits filed with it, and it is not legal evidence in this case. He 
“was examined AS. a witness at the rehearing. . It appeared that he had | 
procured for his sou employment as a clerk with the corrupt register 

and receiver aforesaid, and that he was himself on intimate terms with 


396 DECISIONS RELATING TO. ‘THE PUBLIC LANDS. 


them. ‘His cross. examination, and the contradicting peehinang of other 
“witnesses, discredited his testimony and his.report. 

The findings of Register Besse and Receiver Heydlanff, were palpa- 
bly contrary to the evidence i in the record before them. Register Kuntz 
aud Receiver Dennis, were clearly right in setting aside their decision 
and awarding a rehearing. They called the attention of Special Agent 
F. W. Worden to Cullom’s application for a rehearing, and told him 
that they were considering the propriety of granting it. And by letter 
of August 31, 1893, Worden notified your office thereof, and protested 
against it. | 

~The order granting the rehearing was made on October 11, 1893. 
On December 18, 1893, the day set’ for, the rehearing, Walliawne and 
Helmer, both appeared by their attorneys, and filed motions to “ dis- 
miss the rebearing”; and protested’ against: the introduction of any 
evidence, and against the rehearing. Said motions and: protests being 
over- -ruled, the attorneys left, and Cullom proceeded with his witnesses. 
Williaiiie: and Helmer had due notice of said rehearing; and they — 
have not complained that Special Agent Worden was not notified of - 
the time and place set therefor. This omission may be waived by the — 
government. which was represented at the hearing by the local officers. | 
It appears that on the second day of December 1891, Culloin was in 
Washington City, looking after his case which was pandine in your 
office on. appeal. Ou that day, in order to speed the ogee he filed an 
affidavit i in which he stated has: | 


In September 1891 while the forest fires were raging in foricen Wisconsin, 
Helmer set fires running on my claim, burning down, deadening, or damaging all 
of my valuable timber. Such damag ed timber eee to be @ total wad unless 
properly cared for, 7 | 7 
| The testimony shows that Cullom had reason to believe and . dia 
believe, that all the statements contained in said affidavit were true: 
and seid. statements. have not been successfully contradicted. But 
whether true, or untrue or peaz acre’: they are au nOTY irrelevant to 
the issue in this case. | 

Your office erred (1) in holding that “it was siticaly somipeteat at 
the hearing ordered by the departmental decision of November 29, 
1892, to inquire into the matter of his residence on the land since the 
initiation: of this contest;” (2) in finding that Cullom “was not an 
actual'resideut on the lend since Jnly, 1891”; and (3) in deciding that 
“Cullom’s prior right at the date of the initiation of his contest, was 
forfeited by his absence from the land.” 

The testimony by a-clear and palpable pr eponderance proves, that 
in July, 1891, after service of the appeals from the decision in his 
favor, Oullom employed a neighbor whom he furnished with provisions, — 
to stay on his homestead, take care of his property, keep up his culti- 
vation, harvest his crops, and receive the friends who might come to | 
see him. Cullom then went to Duluth, to his brother’s dental offices, — 
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sought and obtained pr ofessional employment, and made and saved | 
money enough to pay his expenses to Washington, -D. C., to attend to — 
his case before the General Land Office. During that visit to Duluth 
he frequently returned to his homestead and spent short periods of 
time.- He went to Washington and stayed three months and procured - 
from the Commissiouer au order making his case “Special.” In Decem- 
ber, 1891, he returned to his homestead. On January 16, 1892, the 
‘Oommissiouier: affirmed the decision in his favor, and his ade ersaries 
appealed to the Secretary. Cullom again Wikited Duluth, sought and 
obtained professional employment, and made and saved money where 
with to support himself, keep up cultivation and improvements on his 
land, ‘and defend his rights; still employing a man to remain upon and 
take care of his homestead, and frequently returning to his home, and 
keeping up his intercourse with the neighbors. So well known was he 
as an actual séttler and resident in good faith, that in the year 1892.a 
caucus of his friends and neighbors held in ‘the town of Iron City, 
invited him to become their candidate for the legislature of Wisconsin, 
And Henry Brace, (who immediately after making his report aforesaid 
resigned his office as special agent, and went into business as a cruiser, 
inspecting and estihating the valne of timber lands and locating set- 
tlers), offered to vote for him if he would consent to be a candidate. _ 
_ Itis proved, that after July, 1801, and until the day of the rehearing 
in May, 1893, and since, Cullom did and has done everything that a _ 
Iman in his condition and circumstances could be expected or required 
to do, to defend and maintain his actual residence upon his homestead; 
and that all-his absences from the land are satisfactorily accounted for. 
In the case of Williams, his soldier’s declaratory statement should . 
have been. rejected, and should’ now be canceled, because it was sent 
by mail. The tract was selected by an agent, Bae the application was 
not accompanied by the power of attorney alleged to have been exe- 
cuted by Williams. See letter of April 14,1874, (1 Copp’s Land owner 
20), Circalar of April 13, 1892, (20 L. D., 7-10), and ex parte Phillip 
Casey (21-L. D. , 551). In the case of Wickstrom », Calkins, (20 L LD, 
459) the deuision was erroneous, and it is hereby overruled. 3 
.. In the case of Helmer it is proved that he had full notice of Cullom’s 
settlement, improvements and residence, and of the boundaries of his 
_ Claim, several days before he made entry of part thereof on, February 
24, 1891, a 
For the foregoing reasons your office decision i is heecuy: reversed 
Williams’s declaratory statement will be canceled as to the W. 4 of the 
NE. 4, Helmer’s entry will be canceled as to the E. 4 of the NW. 4, of. 
seotion 13 aforesaid, and Cullom will be allowed to make homestead 
entry of both of said tracts. | 


398  . DECISIONS RELATING TO THE .PUBLIC LANDS. 


RELINQUISHMENT—REINSTATEMENT—INTERVENING CLAIM. 
DAVISON VD. ALTON ET AL. 


An seas man who executes a relinquish ment and delivers the same to a creditor to 
secure the payment of a debt, is not entitled to reinstatement, where it appears 
that said relinquishment was filed on account of: the non paymotit: of the debt, 
und the rights of third parties pave intervened. 


Asti g Secretary Re ynolds to the: Gonntetunos ae the General Land Oficé, 
| March 27, 1896. | ; ee C. R) 


Nannie J. Osborne iaxcappouled from your Office decision of Decem. 
ber 10, 1894, which affirms the action of the register recommending 
that her application for a reinstatement of her cae culture entry, for 
the 8.4 of the NW. 4 and the S. 4 of the NE. }, Sec. 23, T. 30 N., R 22 
_W., Valentine, Nebiseka: be desied. and the ‘application of William M. 
Davison to make homestead entry of the same land be allowed. 

Mrs. Osborne made entry of said land August 9, 1881; on July 1, 
or 12, 1889, she executed and delivered to Charles G. Alton, cashier of 
the First National Bank of Ainsworth, Nebraska, a eclinguiahiment of 
her said entry. ‘On March 1, 1890, about eight months after the relin- 
quishment was executed, Alton filed the same in the local office, and 
thereupon made timber-culture entry, No. 8234, for the land. 

-. On December 1, 1892, William M. Davison initiated a contest against 
 ‘Alton’s ‘entry, alleging “failure to break or cause to be broken or 
plowed five acres of said tract during the second year of entry,” and 
that “‘no trees are now grow upon. eas tract, and that he has not 
cured his laches.” | 
+ Hearing was ordered for February 25, 1893. en the vane SO fixed, 
Davison appeared and presented Alton’s relinquishment, and madle - 
application to make homestead entry of the land. | 

Mrs. Osborne also appeared, and applied for a reinstatement of her 
entry alleging, among other things, that her relinquishment was ob- 
tained by fraud, “and was never delivered by her to any one, but was 
abstracted ane stolen from her and filed in this office without her 
knowledge or consent. She further alleged :. 

That sometime prior to March 1, 1890, she became dented ‘to the: First National 
Bank . , that this affiant at that time had no means with which to pay. said 
tas kedness: to said bank; that said bank officers were persistent in requiring imme- 
diate payment of said indebtedness or that security be immediately given there- 
for; that this affiant had no security to give, and that said -bank officers required 
affiant, as a show of good faith on affiant’s part that the said indebtedness would be 
paid by her, to furnish the said bank a relinquishment of her said timber culture 
entry, atthe same time pledging themselves each individually and as officers of said 
bank that they would in no way take advantage of said relinquishment, or use the 
same to their own advantage, but would return the same to affiant intact . 
that this affiant was not at that time indebted to the said Charles G. Alton, anal 


received no consideration whatever from said Charles G. Alton for said relinquish- 
ment; that she placed said relinquishment in the First National Bank of Ainsworth 
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for safe keeping . . . and afterwards wholly discharged her indebtedness to - 
said bank, and that the said Charles G, Alton extracted said relinquishment from 
said bank without leave or license or authority from this affiant, and thereafter filed 

. the same in the land emces and made entry of the land, ete. | | 


She asked for a hearing, ete., and that Davison’s applieation be © 
rejected. . 

Hearing was. ordered by your office letter “H” of April 29, 1893, 
Upon this hearing the register and receiver by decision of March 28, 
1894, held that Mrs. Osborne was in laches as against Davison, and 
rocoumended. that the proceedings had en her motion be disinissed 
and Davison’s entry allowed. _ 

Your office, by decision dated December 10, 1894, affirmed that action. 
A farther appeal brings the case here. | 

It appears that in the year 1887 the Farmers and Merchants Bank 
of Ainsworth, Nebraska, of which F: B. Tiffany was president and 
Charles G. Alton cashier, purchased of one Albright a promissory note — 
of about $3,000, signed by Nannie J. Osborne, Nannie M. Osborne, and 
Ed. T. Cook. - This note was renewed from time to time. Mrs. Osborne | 
at that time owned some property in the town of Ainsworth, consisting 
of some town lots and an opera house; about July, 1889, she desired 
to convert the opera house into a hotel in order to make the property 
more salable, and she applied to the bank to get the money. Her 
indebtedness to the bank at the time was about $4,000. At this time 
the American Investment Company at Emmetsburg, Iowa, had a mort-. 
gage on some of Mrs. Osborne’s property, and Judge Tiffany, the presi- 


dent of the Ainsworth bank, by giving his bank’s guarantee, induced 


the Investment Company to furnish $4,500 for the purpose of making 
the desired improvements, The back taxes and interest on the prop- 
erty then amounted to about $1,000, and were paid out of the new loan. 
To induce the Ainsworth bank to poaantes the payment of the $4,500, 
and as further security for the sum of about $4,000 which Mrs. Osborne | 
owed to said bank, Mrs. Osborne made a second conveyance, in the 
nature of a mortgage, of her hotel property, including other lands and. 
lots, to the Ainsworth Bank; at the same time (about July 12, 1889,) 
she executed the relinquishment of her timber culture entry, and as a 
further security she delivered this relinquishment to the bank. It 
appears to have been the purpose of all parties to secure a sale of the 


_ hotel property, in order to pay the Investment Company the $4,500, 


and have something left to apply on Mrs. Osborne’s debt of. $4, 000 ” | 
the Ainsworth Bank. At the time the loan from the Investment Com: 
pany was secured for Mrs. Osborne, and at the time she placed the 
mortgage on her hotel.and other property, she represented that there 
were no. other liens or incumbrances on the land. The officers of the 
bank found a purchaser for the hotel property who was willing to pay 
$5,000 for it; and being anxious to save themselves, went to Mrs. 
Osborne and ie ied to get her to accept ae offer; she refused, givin gi as 
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— one of the reasons that there was a judgment in the United States dis- 
trict court against her, which was a lien upon the property prior in 
time to that made by her mortgage to the Ainsworth Bank. Judge 
Tiffany, the president of the bank, thereupon investigated the question, 
and found that Mrs, Osborne add in fact confessed judgment for about — 
$12,000 in favor of one McCall, some time before she executed the 
mortgage to the bank. When this was discovered, Mr. Alton, the 
- cashier, immediately filed the relinquishment and entered the land. 

The proof shows that this rélinquishment was voluntarily given by 
Mrs. Osborne, and that it was given to further secure the bank. The 
proof further shows that Mrs. Osborne never paid. the indebtedness 
due the bank, uor did she pay the prior indebtedness secured by mort- 
gages on her veal estate and town property, and in May, 1390, suit was 
commenced to foreclose certain mortgages, and the Ainsworth bank, 
through its officers, as junior mortgagees, were male party defendant: 

Mrs. Osborne tere: a sworn answer to the cross petition of the 
Ainsworth bank, in which she says: ‘The defendants allege that there 
has been paid upon said indebtedness the sum of $4,000 iu the follow- 
ing manner, viz.” Here she sets forth the fact of her having made 
entry of ne. land, that she “assigned her inter est in and to said above 
described real estate to C. G. Alton... in trust to be held by 
him as security for the payment of said indebtedness.” True, she 
| alleges that the relinquishiment was in violation of the agreement filed 
_ in the land office, but she also, as above seen, claimed credit for it in 
her cross- ‘petition, in the sum of $4,000. 

It appears that while Alton’s entry was intact upon the records, 
Davison rented the land, or a part of it, for the purpose of a atauehi se 
pen, he being a butcher. Davison swears he first went to Mrs. Osborne 
_ for the purpose of renting it, and was told by her that she did not then 


own the land, but that it belonged to Alton; this Mrs. Osborne denies, 


but it is a fact that Davison did rent the Jand from Alton, paid rent. 
therefor, and there is no testimony showing that Mrs. Osborne made 
any objection thereto, or sought to assert her supposed rights by 
demanding rental, but apparently acquiesced. i in the arrangement. - 

Again, there is nothing in the record showing that Mrs. Osborne 

‘improved the land from and after her relinquishment, July, 1889; she 
_ allowed three years and seven months to elapse before she made any 
effort to assert her claim to the laud. If she in fact never intended to 
relinquish the claim, she was in laches in prosecuting her rights or 
~ complying with the law. — 

It must be confessed that she was anfortanate, if agi sacle in 
her statements; in order to make a favorable showing in her motion to — 
interveue, she swore (1) that her relinquishment was obtained by fraud 
and “was never delivered by her to anyone.” Her Subsequent admis- 
sions show this was not true. (2) That the relinguishment was placed 
in the bank for safe keeping, and that she afterwards “ wholly dis- 
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charged her indebtedness to said bank.” This was likewise ss for 


it appears that the bank was never paid. 


There is no testimony tending to show any collusion beige Davison, 
the present homestead applicant, and Alton, whose timber-culture 
entry was contested by Davison. On the day fixed for the hearing on 
that contest, Davison presented Alton’s relinqguishment. This relin- — 
- quishment was in the hands of the receiver of the Ainsworth bank, and 
was sold by the latter to Davison, who appears not to have known of 
its existence until the day before jie hearing. 

From the above facts, it is clear:- 

1. That Mrs. Osborne voluntarily isinguienes her entry, and ‘that | 
_ the same was placed in the bank to secure the payment of a debt. 

2, That this relinquishment was not to be used, if she ee her 
contract and acted in good faith with the bank. | 
_ §. That she deceived the bank in representing that there were no 
‘incumbrances or liens upon her real estate except those that appeared 
‘in the mortgage records, when, she knew that she had confessed jud g- 
ment for a large sum in the United States. court, which would render | 
ue subsequent incumbrances of little or no value. | | 

‘These facts coming to the knowledge of Alton, who held her relin- | 
quishment as security for her indebtedness, and was otherwise liable 
as a bank officer for ‘a large sum of money horoeed for her and guar- 
anteed by the bank, justified him in using the relinquishment, and | 
entering the land as a partial. recoupment for his losses, for Mrs. 
Osborne’s failure was then fully apparent, as she had forfeited all ° 
claims for a return of her security. 
_ Relinquishments of entries, while not encouraged by the govern- | 

ment, are often recognized, and money paid out fora relinquishment, 
in order to clear the records for an intending entr yman, is often taken 
-as an element of good faith, and an evidence of good intention to. 
comply with the law. | _ 
The relinquishment in this case was given as apn earnest of good 
faith on the part of a creditor that a debt would be paid; if the debt 
were paid in good faith, it was not to be used; if not paid, or if the 
_  ereditor failed. to connie | in good faith with her agr eements and cov- 

enants, it was to be used. The debtor failed in every respect, the 

‘relingquishment was filed, and her entry canceled, and she afterwards 
in a suit in chancery prayed credit for the full value of the land. 

She is completely estopped from asking a reinstatement of her entry.. 


The rights of a third party intervened after more than three years had 


elapsed between her relinquishment and application for reinstatement. 
_ . For reasons above given, the decision appealed from must be, and it 
is hereby, affirmed. oe | 
10332—voL 22-96 | 
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Panis V SHUMAKER. 


Motion for review of departmental decision of December 4, 1895, 21 
L. D., 461, denied by. Acting eee eae March so 1896. 


SCHOOL INDEMNITY SELECTION—MINERAL RETURN. 
STATE OF CALIFORNIA. 


An application to select as school indemnity land returned as mineral cannot be 
filed and allowed until after due notice of intention to make such application, 
-and the submission of affirmative proof as to the non- mineral character of the 
land. 

The “affirmative proof” thus eenie sania. be snaps, and may cousist of the affi- 
-davit of the applicant supported by the affidavits of two or more persons whose 
acquaintance with the character of land is derived from a careful personal 
exainination of each ten acre tract thereof. 


Acting g Secretary y Re ynolds to the Commissioner of the General Land Office, 
March 27, 1896. (i. B. Jr.) 


The land involved, as shown by the record, is NW.+ Sec. 34, SW. 4 
SW.4Sece. 27, SE. 4 SR. +See. 28, N. 5 NE. 4 SW. ENW. 1 » NW.45W.4 
Sec. 32, NE. 4 SE. 4 Sec. 39, W.4 SW. 4 Sec. 26, SE. 4 SE. 4 Sec. 2 27 anid 
N.& NE. f See. 34, all in T. 7 N. R.13 ELM. D. M. Sabramente; Gall: 
fornia ida district, and all returned by the U. S. surveyor general as 
mineral land. 

On November 9, 1894, the State of California by its surveyor general 
presented applications } Nos: 2408, 2409 and 2410, for the above described | 
tracts as indemnity school selections, which aapliations were rejected. 
by the local office on the ground that the land was not subject to such 
‘selection “until the mineral return thereof is disproved at a hearing 
held for that purpose.” Upon appeal your office, March 6, 1895, sus- 
tained the local office in its rejection of said applications, deciding that 

The case is clearly within the rule contained in the last part of the first subdivi- 
sion of paragraph 110 of the mining circular as amended July 2 (9), 1894, 19 L. D. 21, 
and that had the said rule been followed, and had there been filed ‘‘no allegations” 


that the land is mineral in char acter, the selections if otherwise regular might have 
been approved without a hearing, 


The State appeals from the decision of your office assigning — as 
follows: 


L It was error to refuse to accept the said bademiiey selections and ther eupon 
order a hearing to determine whether as a matter of fact said land was of the char- 
acter returned by the U. 8. surveyor general, or whether it was agricultural in 
character, : | 

IJ. It was error to hold that land returned as mineral by the U. S. surveyor gen- 
eral is not subject to indemnity selection subject to adjudication as to its character. 

III. It was error to summarily reject the indemnity selections. 
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‘In Mining Co. ». Consolidated Co . (102 U. 8. 167) the supreme court, 
construing the act. of March 3, 1853, (10 Stat., 244) granting the six- 
teenth and thirty sixth section of public lands in California to that 
. state for school purposes, with right of indemnity selection, held that 
only agricultural lands could be taken by the state thereunder, mineral 
lands being expressly excepted from the operation of the grant. See 
also in the connection Mullen v. United States (118 U.S. 271). The 
present casé, therefore, under the instructions of July 9, 1894, (19 L. D. 
21 and 23), the land having been returned as mineral, ‘falls clearly, as 
stated in the decision of your. office, within the rule therein indicated, 
which is as follows: — 7 7 

In case of application to enter, locate, or select. such lands as agricultural, under 
laws in which the submission of final proof after due publication and posting is not 
required, notice thereof must first be given by publication for thirty days and post~ 
ing in the local office during the same ‘period, and affirmative proof as to the charac- 

ter of the land submitted. In the absence of allegations that the land is mineral, 
and upon compliance with this requirement, the entry, location, or selection will be © 
allowed, if otherwise regular. (Mining Regulations, approved December 10, 1891, 
page 36). 

This rule it will be shaenea has reference to proceedings parore fits 
local office, and concerns land the character of which has been fixed as 
mineral by the return of the surveyor general. While this character 
attaches to the land it is not snbject to selection as school land nor 
under any other than the mining laws. No application to select it as 


‘school land can be received until its character is changed to agricul- 


tural in the manner provided by the said rule. The notice required is 
therefore a notice of intention to »pply for the land.’ When this has been - 
given in the manner pointed out and. for the time specified and the 
affirmative proof submitted, then and not until then, and in the absence 
of allegations that the land is mineral, the application may be filed, 
and, if otherwise regular, allowed. The ‘“‘ affirmative proof” under fie 
rule should be ample and may consist of the affidavit of the applicant 
supported by the affidavits of two or more persons whose acquaintance | 
.with the character of the land is derived from a careful personal exam- 
ination of each ten acre tract thereof. The decision of your office is | 
affirmed in accordance with the Ever etotauen herein given to the rule 
upon which it is based. 


HOMESTEAD ENE ad ep OMI OnE ATOR EINER PROOF. 
TRACY w, SCHOENAU, : 


In the. completion of a ienieatent entry where the entryman and his widow are 
dead, with adult and minor children surviving, the mode of procedure is deter- 
ined by section 2291, R. 8., and the aduit, as well‘as the minor children, wilt 
take thereunder. 
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Where final homestead proof is submitted by one who is the administrator of the 
estate of a deceased homesteador, and also heir of the decedent, such proof 
should be regarded as having been made by said pene in his capacity as nem, 
and. therefore anthorized My law. 


heli g Se ge: Reynolds to jie Commissioner of the General Land Office, 
| i i a _ | Mareh 26,1896. - : (i. M.-R.) 


This case involves the SE. 4-of See. 20, T. 34 2 ae R. 26 W., St. Cloud 
‘land district, Minnesota. 

The record shows that Henry Schoenan made homestead entry J uly 
16, 1885, for the above described tract, and that he died in the year 
1887, leaving several children, two of whom were minors. His wife 
| ‘died a short.time prior to his death. , | 

In the month of April, 1893, Harmon G. Tr acy filed his affidavit of 
coutest alleging . 


that the said Henry ‘Soneanan has wholly abandoned ‘said tract; that he has 
changed his'residence therefrom for more than six months siuce midking said entry ; 
thas said tract is not settled upon and cultiy ated by said party as required by law; — 
that Hubert Schoenau, of Minneapolis, is the 7 appointed administrator of the 
2, estate of the said deceased, ete. 


Notice was issued and an attempt was mace to have personal service - 
‘upon Hubert Schoenau, a son of the deceased entr yman, and the execu- 
tor of the will of Henry Schoenau. Subsequently, it was ascertained 
-that there was not sufficient time in which to make service, and the 
‘notice was returned in order that a new date might be fixed. 

Prior to this being done, Hubert Schoenau on June 15, 1893, gave 
‘notice that he would offer final proof on August 8, following. The 
notice recites as “executor of the last will aud testament of Henry — 
Sehoenau,” but this recitation is not in the handwriting of Hubert 
Schoenau, but appareutly in that of the register of the land office. 

_ At the time set, Tracy appeared with his witnesses and protested 
against the acceptance of the proof, and on November 18, 1893, the 
local officers rendered their decision wherein they recommended tie 
the protest be sustained, the final proof rejected and.the entry canceled. 
From this decision Hubert Schoenau appealed, aud on November 27, 
1894, your office decision rejected the proof for the reason’ that it was 
submitted by Schoenau as administrator, and was, therefore invalid, 
and the local officers were directed to notify racy that he would be 
allowed sixty days in which to serve notice of contest on the heirs of 
Henry Schoenau, deceased, and proceed. anew with the contest, and 
_ that if he should fail within that time to take such action they were 
further directed to notify the heirs of Henry Schoenau that they would 
-be given thirty days in which to show cause why the entry should not 
-be canceled for expiration of the statutory period. 
_ Appeal by Hubert Schoenau Pe the case to the e Departament 
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Section 2291 of the Revised Statutes, which follows those sections 
providing for homestead entries, provides: ges 


No certificate, however, shall be given, or patent issued therefor, until the expira-’ 
tion of five years from the date of such entry; and if at the expiration of such time, 
or at any time within two years thereafter, the person making such entry, or if he | 
be dead, his widow, or in case of her death, his heirs or devisee; or in casé of a 
widow making such entry, her heirs or devisee, in case of her deat, proves by two: 
credible witnesses that he, she, or they have resided upon or cultivated the same: 
for the term of five years immediately succeeding the time of filing the affidavit, and 
makes affidavit that no part of such land has been alienated except as provided in: 
section twenty-two hundred and eighty-eight, and. that he, she, or they will bear 
true allegiance to the government of the United States; then in such case he, she, or 
they, if at that time citizens of the United States shall be entitled to a patent as im 
other cases provided by law. 


The next section (2292) is as follows: 


In case of the death of both father and mother, leaving an infant child, or ch sildveis 
under twenty-one years of age, the right and fee shall inure to the benefit of such 


infant-child or children; and the executor, administrator, or guardian, may, at any’ __ 


time within two years after: the death of the surviving parent, and in accordance 
with the laws of the State in which such children, for the time being, have their 
domicile, seli the land for the benefit of such infants, but for no other purpose; and 
the purchaser shall acquire the absolute title by the purchase, and be entitled to a 
patent from the United States on the Parmer of the office fees and sum of money. 
above specified. 4 

The two sections have on thus fally set out, aS upon a con struction 
of them depends the right of the parties. It will be noticed that sec-. 
_ tion 2291, provides, in the event of the death of the entryman, that his 

widow, or in case of her death, the heirs or devisee, might make proof, 

Section 2292 refers to a case where both parents are cee: and leave 
minor children. 

The case at bar is one here both parents are de ad, leaving both: 
adult and minor heirs. : : : 

It is one of the contentions of the appellant that under the last 
section quoted, the Jand involved tnured to the. benefit of the minor. 
children. If there were no construction of the sections by recognized | 
authority, the question would be difficult of answer, but it is met fully 
in the decision of the supreme court in the case of Bernier v. Bernier 
(147 U. S., 242), where it was held, inter alia, 


Section 2292 of the Revised Statutes was only intended to give to infant ainlaren 
the benefit of the homestead entry, and to relieve them, because of their infaney, 
from the necessity of proving the coeur tans required when there are only adults, or — 
adults and minors nentioned in 2291, and to ano asale of the land within a pre-~ 
seTibed per iod. for their benefit. | 


Mr. Justice Field in delivering the opinion of the court says, page 
2463. ei a 3 
| saation 2291 provides that the certificate and patent in case of the death of father | 
and mother, shall, npon the proofs required being made, be issued to the heirs of the, — 
deceased party making the entry, a provision which embraces ehiidren that are. 
minors, as well as adults. : 
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. Seetion 2292, in providing Sule. for minor heirs, must be construed, not. as repeal- 
ing the provisions of section 2291, but as in harmony with them and as only intended 
to give the fee of the land to the minor ne SING when there are no other 
heirs. | 


And again, “Jf there are » adults as well as minor heirs” whieh is the 
case in the cause at bar, 


the conditions under which such claim will be periosteal and patent issued are dif- 
ferent from the conditions required where there are only minor heirs and both par- 
ents are deceased. In the one the. proof is tu extend to that of residence npou the 
property, or its cultivation for the term of five years, and show that no part of the 
land has been alienated except in the instances specified, and the applicant’s citizen- 
ship and loyalty to the government of the United States; but in the other case, 
where there are no adult heirs and only ininor heirs and oth parents are deceased, 

the requirements exacted in the first case are omitted and a sale of the land within 
- two years after the death of the surviving patens is authorized for the. benetit of the 
infants. 


- That issue ee therefore been determined and where there are both 
adult and minor children and both parents. are deceased, the rights of © 


children and the mode of. procedure is determined fades section" 


2291, and not under 2292 of the Revised Statutes, and the adult as well 
as minor children will take. Bernier v. Bernier, supra. 

AS has been set out, the decision appealed from held that the proof 
| submitted was made by Hubert Schoenau, as administrator, and not 

heir-at-law, and you set out the following facts as showing in what = 

capacity the proof was made. | 
- The record of this case shows that the notice of intention to make final proof was 
given by Hubert Schoenau, executor of the last will and testament of Henry Schoe- 
‘nau, deceased. The notice for publication recites that Hubert Schoenau, deceased, 
ha filed his notice of intention to make final proof. In his proof it is recited that 
Hubert Schoenan, executor of the last will and testament of Henry Schoenan, 
deceased, being called as a witness in his own behalf, testified as follows, ete. 

Each witness is recited as being called in support of the homestead entry of Hubert 
Schoenau, executor of the last will and testament.of Henry Schoenau, deceased, 
Hubert Schoenau tenders his letters testamentary with his final proof. The appeal. 
is made by Ilubert Schoenau as administrator of the estate of Henry Srhoenau, 
_ deceased. A motion is on file to dismiss such appeal, a reply to which is-also on file 
in which Seloenan’s attorney states the case as Harmon G, Tracy, protestant, v. 
Hubert Schoenau, as administrator of the estate of Henry Schoenan, deceased. 


I do not concur in the conclusion reached in the former judgment. 
The facts set forth by your office decision are in great measure destroyed 
as authority, by the statement that the recurd as made was made by 
the local officers, and not by Hubert Schoenan, except in the instance. 
of the style of the appeal, which it is alleged was so styled in order to 
harmonize with the record as then already made. This is a case where 
a party clothed in different capacities does an act which in one capa- 
city would be without force and effect, and if done in another capacity 
would have a legal effect. When such faets exist, the courts will 
apply the doctrine of ut res magis valeat quam pereat. The courts seek 
to maintain and uphold all instruments submitted for construction. 
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In Kelly v. Calhoun (95 U. S., 710), the court said, through Mr. Jus- 
_ tice Swayne, page 713: 


It should: be the aim of courts, in cases like aie to preserve and not to destroy. 
. Sir Matthew Hale said they should be astute to find means to make such acts effec- 
tual, according to the houest intent of the parties. Row v. Tr: unnor, Willes, 682. 


In Warner eé# al. v. Connecticut Mutual Life Insurance Company (109 
U.5S., 357), Mr. Justice Matthews, speaking for the court, said, page 
368: | 


We can not doubt that Cyrenins Beers, in the agreement of February 24, 1894, 
intended to exert whatever power bad been conferred upou him by the will of his 
wife to continue in force the mortgage to the appellee, as an encumbrance upon her 
estate, for the reason that it is upon that supposition alone that it can have its due 

legal effect, ut res niagis valeat quam pereat, and by force of the rules which we have 
seen ought to govern in such cases, we hold that if the agreement, as made, is within 
the scope of the power, it inust be regarded as a valid execution of it. 


What was the intent of Hubert Schoenau in making this proof? 


Evidently, to comply with the law as he understood it, in order to — 


protect the heirs of the deceased entryman. If the proof submitted by 
him be viewed simply from the standpoint that he made it as executor, — 
then, under Carlson’s heirs (16 L. D., 556), it was a futile act, but if 
inade by him as heir-at-law, the proof, if in other respect showing com- 
pliance with the homestead law, would protect the rights of the heirs. 
Even if it were shown that the entries made in the record were so 
made as the result of the directions of the appellant, still they might . 
be held to be only descriptive or immaterial variations, Under the 
broad rule laid down by the supreme court in the cases cited, Iam led 
to believe that it would be erroneous to lay down so technical a con- 
struction. It is the duty of the court to seek to find grounds upon 
which to sustain such actions as that now pending in the case at bar, 
and not to take a technical view of them. The protestant cannot be 
heard to object to the form of the proof. He can only urge its insuffi- 
ciency, and that question is not now being considered. 

The decision appealed from is reversed, and the case is returned to 
you for such action upon the proof of .Hubert Schoenau, as, after an 
examination of it upon its merits, may seem just and proper te you in 
view of the protest of Tracy, and the expressions herein contained. 
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RAILROAD GRANT-SETTLEMENT RIGHT-RESIDENCE. 
HALLING ». CENTRAL Pactric R. R. Co. 


A claim that land is excepted from the grant to. the Central Pacific on account of 
adverse occupancy can not be recognized, if it does not appear that residence 
"Was eatablished prior to the time when the grant became. effective. 


Acting Secretary y Lveynolds to the Commissioner of the General Land Office, 
March 27,1896. (EK. M. BR.) 


“This case Involves the SW. of See. 35, T. 11 N . R. 3 W., Salt Lake 
City land district, Utah. | | | 
The record shows that in May, 1992 JJ ei Halling inade homestead 
application for the above described brace ~ The application, was accom- 
panied by a corroborated affidavit alleging in substance that he went. 
upon the land in 1866, with the intention of appropriating it for his own 
use, aS a home; that ne plowed that year the entire surface of that sec- 
tion and put it in crop; that in 1868 he built a corral, and in 1869 he 


built a dwelling house upon the land, which he Socupied asaresidence;, — 


that he has cultivated the land, or a portion thereof, ever since 1866, 
- Upon this, your office ordered a hearing to determine the status of 
the land on October 20, 1868, the date of the definite location of the line” 


of the Central Pacific railway company. Hearing was consequently 


had in the fall of 1892 and the local officers’ rendered their decision 
holding that on October 20, 1865, the plaintiff was a qualified applicant - 
by reason of having filed his declat ation of intention to become a citi-— 
zen and that he was at that time a settler upon the land, and recom-. 
mended the allowance of Halling’s homestead application. _ ‘ 
Upon appeal by the company on February 12, 1894, your sittin: 
affirmed the action of the local officers. A motion for review having | 
been filed on February 2, 1895, your office reversed its former action 
and rejected the application of Halling; 4 from whieb action Halling | 
appealed to the Department. 
Your office decision states that your seeords as that on May - 14,.. 
1869, one Lars Christiansen filed declaratory statement for the tract in | 
question, alleging settlement thereon on May 4, 1869; that the railroad | 
company contested this filing, and that notice Pouca by registered. mail 
August 22, 18-5, to Lars Christiansen, which was never delivered. 
_ At the time pepo” for a hearing Daccnver 26, 1885, no appearance 
was made by Christiansen and the case was conendea until January 15, 
- 1886, when Christiansen being absent the evidence of one Lee aa 
Ousley was submitted in evidence. This record being transmitted to © 
your office on March 17, 1888, Christiansen’s filing was canceled and on 
April 8, 1888, the company listed the land;, 
The ‘examination of the evidence in this case shows that prior to the 
attachment of the company’s rights by reason of its definite location. 
on October 20, 1868, and during the years 1866, 1867 and 1868, the 
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appellant was in possession of all of that portion of the land involved,’ 
— cultivated it and raised crops theréon, but it does not appear that ‘he 
ever established residence thereon prior to October 20, 1868, or for that. 
matter, at any period since that time. Whenever he slept on the land 
prior to the filing of the map of definite location, it was in a wagon, and 
while it appears that a house was built by himself and Christiansen in 
1869, it does not appear that there was ever any furniture in it or that : 
he ever resided in it, or that he ever claimed a home other than that at. 
Brigham City, twelve miles away. | | 

The question therefore “presented for solution is whether such oceu- 
pation, cultivation and improvements in the absence of residence, would 
serve to except the land from the operation of the grant it behalt of 
the Central Pacific railway company. 

The act-of July 1, 1862, in behalf of said company; , granted certain | 
lands to aid in the construction of a railroad and telegraph line from 
the Missouri river to the Pacifie ocean, the third section of which act’ 
excepts from the grant, lands to which a pre-emption or homestead 
claim may have attached at the time said road was definitely fixed. It’ 
does not appear that mere oceupaucy would be sufficient to cause this. 
exception. No rights can be acquired under either the pre- -emption or 
homestead laws by mere oceupation or cultivation; residence is essen- 
tial in both, and no residence having been shown in this case, prior to 
the date a definite location of the Central Pacific railway,or- within 
ninety days or a reasonable time therea(ter, I ain. led to hold that your 
office decision appealed from was not in error in rejecting the application 
of John Halling to homestead this tract. | 

It being found that no residence was sabiined by Halling prior to 
the date upon which the ri ights of the road attached, it becomes unnec- 
essary to pass upon the question of his qualification as a pre- -emptor. 

The declaratory statement of Christiansen alleging as it: did settle-_ 
ment subsequent to October 20, 1868, and having been canceled upon 
a suit brought at the instance of the Central Pacific railway com-"— 
_ pany, did not serve to except this land from the operation of the 
grant. The decision appealed from is accordin gly affirmed. 


MINING CLAIM—PLACER LOCA TION—DISCOVERY. 
REINS v. MuRRAY. 


Iu the location of a lager claim on surveyed land it is not necessary to mark ane 
_ boundaries of the claim on the ground. 
The fact that land is returned as mineral does not obviate the nesentiig of a discov- 
ery as the basis of a placer location. si 
| Acting J Secretary Re ynolds to the Commissioner of tiie General Dona Office, 
March 27,1896. | (P. J.C.) 


The record in this case shows that James A. Murray and = 
located, under the placer mining a, on N ovember 6, 1879, the NW. 4 
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of the SW. i and the SW. Zof the SW.4 of See. 8, Tp. oN. R.7 i W., 
Helena, ice, land district. . The wantaved towuchio plat was filed 
June 27, 1877 , and the tracts were also indicated on the plats as lots 
3,4, ala 5, ae of the fact that two mining claims and mill-site had 
. been located thereon and patented. 

On January 21, 1880, Murray, having meantime Segue the interests : 
of his éodoediors: applied for patent for the tracts, describing them as | 
lots: Nos. 3, 4, ai 5, ete. During the period of publication several 
protests and adver ses were filed, upou some of which suits were insti- 
tuted. These cut no figure, nowever. in this controversy. | 

On May 8, 1893, John P, R eins filed a corroborated protest, in which. 

it is aliesed, among other things, that there was never any discovery’ 
on said placer claim upon which to make a location; that there has 
never been any mining improvements placed eiereou by applieants 
that the annual assessment work since location has not been performed ; 
_ that the tracts are not placer mining land; and that there are several 
Jode claims located thereon. The protestant alleges that he discovered 
a vein of quartz on said tracts April 13, 1893, which he located as the 
- Combination lode. 

A hearing was ordered, the testimony taken bets a » notary pubhe, 
and. on consideration the local officers decided that the placer claim 
was invalid because it had not been staked and marked on the ground, 
and recommended that the application for patent be rejected. On 
appeal, your office, by letter of October 20, 1894; held that the location. 
by legal subdivisions was lawful, but decided that contestant had failed 
to show that lodes existed within the placer claim at date of applica- 
tion, or that the applicant had failed to comply with the law in the mat- 
ter of expenditures. ‘The protest was therefore dismissed. 

A motion for review of this judgment was presented, and on consid- 
ération it was held, by letter of Febr uary 11, 1895, that your former 
decision that a placer claim might be taken up by legal subdivisions, 
_ aud did not have to be staked or marked on the ground, would be- 

adhered to. It was decided, however, on further examination, that. 

‘there was no discovery of mineral upon which to locate the placer 
— glaim, and for this reason the motion for review was sustained. and the 
orien judgment revoked. : 
_ ‘The case comes before the Depaient on the appeal of the applicant, _ 
and the ruling on the two points mentioned,.as well as OLNSES: is spec- 
ified as erroneous. | 

Section 23U4 of the Revised Statutes demands that “the location must 
be distinctly. marked on the ground so that its boundaries can be: read- 
ily traced.” This requirement is specially in reference to lode claims, | 
and its sole purpose is to define on the surface of the ground the terri- 
tory claimed. In addition to this, a location certificate must be recorded, 
which, among other things, shall contain ‘such a description of the — 
claim or claims located by reference to some natural object ¢ or permanent. 
monument as will identify the claim.” 7 
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—. Section 2329 of thé Revised Statutes, in relation to the location of | 
placers, provides that they may be located and patented 

under like circumstatices and conditions, and upon similar proceedings, as are pro- 
vided for vein or lode claims; but where the lands have been previously surveyed 
by the United States, the sntey in its exterior limits shall conform. to the legal 
subdivisions of the public lands. 

The “like circumstances and conditions” referred to in ‘this section 
clearly apply only to discovery, location, and, where the location is 
made on unsurveyed lands, narking the boundaries of the same as of a 
lode claim, and for the same purpose, as defined above. It does not, | 
in my sudement: mean that when the placer is located on surveyed. 
_dands, it.is necessary to mark the boundaries. There is no purpose that 

can be subserved by so doing. The public surveys are as permanent 
and fixed as anything can be in that line, and any fractional part of a 
section can be’readily found and its boundaries: ascértained by that 
method for all time to come, and is necessarily more stable and enduring 
than marking it by perishable or destructible stakes or monuments... 
By section 2330 “legal subdivisions of forty acres may be subdi- 
vided into ten acre tracts,” and section 2331 provides that, where the — 
placer claims “conform to legal subdivisions, no further survey or 
plat shall be required.” It seems to me, t therefore, that it is clearly 
the intention of the statute that the location of placer claims by legal. 
_ gubdivisions makes the marking of the boundaries an idle ceremony. ; 
: that i is not contemplated by the law. _ . 

In the finding of your office that there was lo discovery of mineral 

on which to.make the placer location, Lconcur. The testimony of the 
applicant himself is conclusive on this.point. He says: “I located the 
ground in 1879; 1 located it by legal subdivisions, or fractions thereof, 
and therefore it Was hot even necessary to Hers a discovery, the 
_ ground having been returned as mineral laid.” The fact that land is 
returned as mineral by. the Surveyor. general does not in any: ev ent. 
avoid the necessity of a discovery of mineral, and any location made 
without a discovery as required by statute is void. It may be said, in 
addition, that the applicant also admits that no annual work was done 
by, or for him, on the premises from the date of location to the year 
1892. It is also shown that there has never been any discovery at any 
time of a placer mine on the ground, and that it never has been worked 
for a placer deposit. 
In view of this it is not deemed 1 necessary to discuss any other ques- 
tions suggested by the appeal, as on this ground the application must 
be canceled, 
Your ollice judgment of February AD 1805, is, therefore, a affirmed. 
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DESERT LAND EN'TRY—COMPACTNESS—CHARACTER OF LAND. 
WILLIAM H. WHEELER. f x 


. In determining whether a desert entry comes within the requirements as to compact- 

~ ness the topography of the adjacent tracts, and the unsuitability thereof for 
purposes of agriculture, may be taken into consideration. 

A natural growth of timber occupying a narrow non-irrigable ridge that forms a 

small part of a tract embraced within a desert entry will not be held to defeat 

ue entry, as sa operly allowed for lauds not subject to such apprap™ lation. 


| Acting g Seer a Reynolds to the Commissioner of the G eneral Land Office, 
Mareh 28, 1896. : — (W.M. B.) | 


On December 16, 1892 - Walliant H. Wheeler made desert land entry” 
for the HE. 4 of the SE. 4 4; he Hi. 4 of the NE. 4; the NW.+of the NE. 4, . 
_ Sec. 36, and the S. 4 of the SE. 4, of Sec. 25, T. 46 N., R. 14 W., and ANG 
the unsurveyed NW. tof the NW. 4 of Sec. 31,1. 46 N., R.13 W., N. M. 
P. M., Montrose land district, Colorado, which appears s not to be in @ 
compact body. | 

With seg to the vo of — your office letter of | 
November 7 : 





Inform the ae that he must show cause, in the fori of an affidavit, why he 
should not amend his entry; that his entry cannot be allowed to stand in its present, 
form, unless he can furnish the clearest proof that it is compact” according to the 
regulations of the Department from time to time. 


1’o meet such requirement the claimant in due time forwarded his — 
own affi davit corroborated by two witnesses, wherein it was stated that: 

~The said described land lies between the hills bordering on the Rio San Miguel 
river ou the north aud the canon, or draw, on the south, that he made the entry as 
compact as the nature of the lanid would permit for the reason that the adjacent © 
tracts are in rocky, mountainous, and ‘timbered ground, not susceptible of THe enOn | 
hence he was obliged to make the eutry in its present fonts | 


In your office decision of February 5, 1895, wherein Wheeler's said’ 
entry is more fully considered and discussed, it is stated, among other 
things, that the field notes in your office seem to bear out, for the most 
part, the statement made by the claimant in his affidavit; but that they — 
show that the land is rough and mountainous between sections 25 and 
36, T. 46 N., BR. 14 W., and covered with heavy pine, soil being third 
rate; and ales that the land between section 36, T. 46 N., R.14 W., and 
section 31 T. 46 N., R. 13 W., is high and mountainous, heavily ‘tim. 
bered, soil third fate. 

It appears further that the plats do not show any stream running 
through or near the lands covered by the entry. 

The tract in question contains 320 acres and is one and one e quarter 
-mniles in length, from north to south, and three quarters of a mile wide 
at the point of greatest breadth, from east to west, being one quarter 
of a mile at point of narr owest br ead th. 
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The decision of your office of date November 7 , 1894, was reaffirmed 
‘by a more recent one of date February 5, 1605 ,<-eendered subsequent 
.to the submission by Wheeler of what would seem to be satisfactory | 
proof with respect to the compactness of the eutry—wherein it was_ 
again held that the entry could not be allowed to remain in its original 
Shape; Wheeler being allowed sixty days within which to amend and 
adjust his entry by relinquishment of some of the subdivisions now 
claimed by him, and entry of others sufficient in number, with addition 
of those retained from or iginal or former entry, to make up the quan- 
tity of land embraced in former filing, and of such relative position to 
subdivisions not released, as to cause his entry to cover a compact 
-body of land. 

From such action of your office W hecler mppenien Nene sleet ¢ that 
those subdivisions which lie contiguous or adjacent to those alréady 
embraced in his entry—which if added thereto, by amendment or adjust- 
ment of his said entry as would cause it to assume a compact form—are _ 
mountainous and not susceptible of irrigation and cultiv ation, and con-. 
tends that the adjacent subdivisions hereinbefore described as consti-_ 

-tuting the entry in its present form are—under existing conditions—of 
such compactness as has received the approval and sanction of this 
i pel sy as is evidenced by its more recent decisions.’ 

— What may be considered compact 1s not specifically prescribed in the 

desert land act, and one of the latest departmental decisions, in a case 

in point with the one at bar with regard to the requirement under the 
law as to the shape of a tract for which entry is made, and wherein that — 
question is discussed at length, is that of ex parte. Thomas Hunton (11 

L. D., 27), it being therein held that: | | 

_I¢ isimpracticable to establish inflexible rules which shall govern 1 the shape or forni 
,of anentry. Each case must depend upon the circumstances surrounding it, and 
whether an-entry should be regarded as sufficiently compact to answer the require-. 
-ments of the law must depend-largely upon the nature and location of the land, — 
its means and facilities for en and the rights of adjecct and surrounding 
~ entrymen. . 

The entry in ane case nition consideration, so far as. compactness, 
shape, or form are concerned does not appear to. be quite as irregular 
or unsymmetrical as that involved in the case just cited; the tract cov- 
ered by this last named entry contains 640 acres of land; lies partly in — 
three different sections; is one and three quarter stiles: in length, one | 
mile wide at point of greatest breadth, aud one ae mile at point of | 
narrowest breadth, | 

The entry made by Wheeler, ‘as in the present case, saaner be con- 
sidered any more objectionable—with respect to shape and compact- 


- ness—than that made by Hunton, or that made by William Thompson, 


as described in case reported in 8 L. D., 104, and those of a similar 
character allowed in some other cases not necessary to be cited herein. 

While the tract covered by claimant’s entry may not be circum- 
‘ scribed. or-confined to its present existing form by adjacent entries, yet — 
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its boundaries were, aS appears: trom the corroborated : affidavit of 


appellant, restricted by the subdivisions adjacent thereto being of a | 


rugged, mountainous character, non-irrigable, untillable, and couse- 
quently unfit for purposes of agriculture. The stated condition and 
character of such contiguous tracts—necexsary to give to the tract 
entered by appellant a square fori, if added thereto—will be cousid- 
ered as fully sufficient to warrant their exclusion from his entry, and 
to justify the allowance of the said entry in its original form. 
In your office decision some stress is placed upon the fact, as evi- 
denced by the field notes, that a natural growth of trees or timber was. 
- found to exist upon a small portion of the tract embraced in appellant’s 
entry, which circumstance you. conclude would tend to exclude the 
entire tract in question from the class of entries denominated as desert.. 
land by virtue of restriction contained in the fourth rule,or requirement 
of circular of the General Land Office of 1892, page 30, which pre-. 
scribes that: ‘‘Lands containing sufficient moisture to produce a. 
natural growth of trees are not to be classed as desert laud.” 
The tield notes show that the timber on said tract was found upon a 
broken, mountainous ridge occupying the dividin g line between.certain 
subdivisions—as hereinbefore described—on the extreme northern por- 
tion of the tract, but it is not claimed or anywhere shown that there is | 
a natural growth of trees upon any portion of the main body of the 
land, covered by the entry, which lies far below the mountainous land 
forming a part thereof, and which only is susceptible of irrigation, 
and which in fact has already, as it would appears been irrigated at 
considerable expense to appellant. 
It sometimes happens in desert land districts in the State of Colorado — 
that timber and smaller trees are found growing upon rocky mountain- 
ous lands, while the lower lands forming the plain below, in close prox- . 
imity thereto, will not produce a vegetable growth, or agricultural 
products of any kind i in paying quantities, without irrigation. It also - 
happens in some instances that while upon such rocky, broken moun- 
tainous lands a natural growth of timber is found, still it is also true. 
that when land of said character is denuded of such growth thereon | 
that it does not possess sufficient moisture to yield garden or field 
‘products of any description by or through any process of cultivation; 
and lands of such rocky and broken character cannot be irrigated bs 
_ reason of their elevation. 
pws It having been the evident object re purpose of the desert land act 
to authorize and permit desert land entry to be made of lands which 
could not be cultivated successfully, nor made profitable for agricultu- 
ral or other purposes without irrigation, the fact that an inconsiderable 
portion of the area thereof is made up of uon-irrigable mountainous. 
- land-of the character above described, will not be deemed sufficient to: 
— except the tract filed upon from desert land entry, especially when the 
land so. excluded from entry is only susceptible of successful cultiva- 
_ tion, or profitable use, . bees or ot actual ee 4 
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‘For the foreg going reasous your office decision disallowing the entry 


In question upon the grounds ther vin stated is hereby reversed. 


It appears from the record that there is no adverse claimant to the 
land involved, and further that the claimant has submitted proof and — 
made payment on his said entry for the third and last year, and the 
papers transmitted by your office letter “G” of May 13, 1895,.are here- 


with returned for appropriate action in the-case. 


——t 


SECOND CON'TEST—-HETRS OF | HOMEST#ADER-RELINQUISHMENT. 


AGNEW v. MORTON ET AL. 


A second contest w ill not be allowed on an issue involved in the first and finally set- 
tled therein. — 


A contest will not lie against an entry that is canceled of record prior to the initia- 


tion of the adverse proceeding. 

The only person entitled to call in question the legality of a. relinquishment of a 
homestead entry’ executed by an heir of the entryman, are such other heirs of | 
the deceased as may. be qualified to consummate the entry. 

The validity of a subsequent entry of the land so released -will not be nieatiolleds SO 
far as the statns of the lancl at the date of the entry is concerned, where such 
relinquishment is shown; prima facie, to have been executed by the only qualified 
heir, and the statutory life of the entry thus vevnauistes; pas expired. 


Acting Secretary Reynolds to the Commissioner of the General Land Office, 
Mareh 28, 1896. = (We. M. WwW. ) 7 


: ‘The case. ee Jesse B. Rane v. Barney Morton and Michael Lally, 
involving the NE. fof See. 34, T. 17 S., B..25 E,, Visalia, California, _ 
land district, on es appeal -of cai Agnew: from your. olfice decision wot 

January 8, 1395, has been considered. | 


On June 29, 1835, Barney Morton made homestead entry for the So 


in question. 


On December 12, 1887, said Agnew filed an affidavit of wonteets against 


-Morton’s entry, eros abandonment, change of residence, etc:, and 
that Morton had died “leaving no heirs who are entitled to Rone said 


entry. ” 

A. hearing was had, and the case reached the Department aren 
successive appeals, and on September 2, 1891, it was decided adversely 
to Agnew aud in favor of the heirs of Morton (see 13 L. D., 228); and - 
ou review said decision was adhered to on February 19, 1892 (14 L. D., 
205). 

On May 13, 1892, Bridget Lally filed a sworn statement in the local 
land office stating that she is a sister of Barney Morton, who made 
homestead entry, No. 3835, June 29, 1885, for the NE. 4 of Sec. 34, T. 17 


~§., R. 25, Visalia, Galeria. land district: that.she is the reece of 


kin and sole heir of said Barney Morton, who died in the county of | 
Tulare, State of California, on or about the 21st of April, 1887; 


that as the sole heir of said deceased. and the nearest of -kin thereof residing in the. 


United States, and being a citizen thereof, she does hereby grant, devise and relin-— 


- 
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quish all her right, title and interest in and to the land described in receiver’s 
. receipt No. 3835, an affidavit for the loss of which is hereto attached, to the govern- 
ment of the United States. and asks that said homestead entry be canceled upon the 
records of the United States land office at Visalia, California. 

Thereupon the local officers, on the same day, canceled said: entry, 
and Michael Lally, the husband of Bridget Lally, made homestead 
: entry, 3 No. 8495, for said land. 

On the Ist day of August, 1892, Michael Lally fled i phe 1osah tala 
office an affidavit setting for th, : | 


that said Barney Mortou is dead, and never was married; that he left no widow 
or minor orphan children surviy ing him at the time of his death, or any heir quali- 
fied to claim said entry except the said Br idget Lally, etc. 


On the 1ith day of September, 1893, Jesse B, Agnew filed an affidavit 
of contest against the canceled. nomostond of Barney motton aud the 
homestead entry of Michael Lally, charging: 7 


That said land was settled upon by one Bernard Mur taugh, who has never applied 
to enter the same for more than ninety days after his settlement; . 
That said Bernard Murtagh who has never applied to enter the same is dead ; 

— That said Bernard Murtaugli left no heirs at law under the provisions of fire law 

of the State of California, who are auanee to succeed him i in interest in this land 


- or to make final proof in his name. 


That said Bernard Murtangh was a native of Ireland and ever declared his inten-_ 
tions to become a citizen of the United States nuder the name of Bernard Murtaugh. 
That the said homestead entry No. 3835 maile in the name of Barney Morton was — 
fraudulently relinquished by one Bridget Lally claining to be a sister of Barney 
Morton and the sole heir; 

That said relinquishment was filed in the U. 8. Land Office at Visalia, California, 
_ May 18th, 1392, and the entry of said Barney Morton was therefore pal ealy can- 
_ eeled of nese 
‘That said polmauishent is not a relinquisbment of hid entry but is only the 
relinquishment of Bridget Lally to her right, title and interest to said entry, and 
said entry was improperly canceled on such relinquishment. 

That the purported relinquishment of Bridget Lally was fraudulent in the further 
_respect that if it was inten:led as a relinquisbment of the claim of Barney Morton, 
it was fraudulent and collusive, in that it was intended for the purpose of deceiving 
the Land Department and of allowing her husband to enter the tract ot land 
embraced in Morton’s homestead, thereby to deprive contestant Agnew of the rights 
which should accrue to him by his prior contest. 

‘That in the contest of Agnew v. Morton, reported in 13 L. D)., 228, it is stew that 
the Barney Morton named in said entry left surviving him a father and mother resid- 
ing in Ireland, a sister (Bridget Curley) who resided in New York, and the children 
of another deceased sister who lived in the city of New York, that therefore the 
heirs of Barney Morton, named in said entry, have not relinquished said entry. 

That homestead entry No. 8495 made for said land on May 18th, 1892, by } Michael 
Lally is fraudulent and irregular, aud that said aa is properly embraced in the 
homestead entry No. 3835 of Barney Morton. 

That said Michael Lally has no right to said land and i is a ‘reepadies PASTOR, and 
— working in collusion with the said Bridget Lally, his wife; 

That the said tract of land was not settled upon and cultivated by the neue of 
- Barney Morton as required by law; 

That the heirs of said Barney Morton had wholly abandoned said land for more 
than twelve months prior to the date of said eee of Bridget Lally and 
| immediately prior Herese | 
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That said tract is not settled upon ava, cultivated by said parties as: required by. 
law ; 

That more than seven years have are since the date of entry of said home- 
stead entry No. 3835 of said Barney Morton; | 
' That neither said Morton, nor any one in his behalf, not any heir at law, have | 
offered any proof on his said entry, and this the said contestant is ready to prove at . 
such time and place as may be named by the register and receiver for a hearing in. 
said case; and he therefore asks to be allowed to prove said alleg gations, and that 
said ho westcau entries Nos. 3835. and 8495 may be declared canceled anu forfeited to 
the United States, he, the said contestant, paying the expenses of such hearing or 
should accrue to contestant by reason of his former contest, and denying the right 
of the Department to have canceled homestead eutry No. 3835, and that if the said 
entry No. 3835 has been properly canceled by the Department then and in that case 
contestant Agnew should have been notified thereof and notified of his prior right 
to make homestead entry of the land therein embraced as provided by the act of 
June 15, 1880. . 


The local officers denied a hearing on the following orounds: 


- Homestead entry 4 3835 of Barney Morton was canceled by relitiquishment May 
18, 1892, and no one but an heir of said Barney Morton can be heard as to the ille- 
_gality of said relinqnishment, and, further, that the allegations do not allege aban- 
donment nor failure on the part of Michael Lally to comply with the requirements 
of the homestead law as to his homestead entry # 8495, covering’ said Jand, and: 
further, that the contest of Agnew u. Morton (13 L. D., 228,) was dismissed ant closed 
prior to the cancellation of said homestead entry # 3835. | 


. Agnew appealed, and on January: 8, 1895, your office sustained the 
local officers in-delying a hearing on ihe affidavit of contest, and added: 


Should this action become final, you will at once notify Michael] Lally that he will 
be allowed ninety days in which to procure and file the relinquishment of the other 
heirs above referred to. Should he fail to do so in the time allowed, his entry will 
be canceled. a | 7 


Agnew appeals. He specifies the following errors: 


- Said decision is contrary to law in the following particulars: 

a. The Honorable Commissioner erred in holding that Agnew, the: contestant, 1s not 
the proper person to put into question the validity of said relinquishment. b. The 

Honorable Commissioner erred in holding and deciding that the allegations of the 
aftidavit of the contestant Agnew in this case had been adjudicated by the Depart- — 
ment of the Interior in the case of Agnew v. Morton (see13 L. D., 228). ¢. The Honor- 
_able Commissioner of the General Land Office erred in holding and deciding that _ 
Aguew, the contestant, was not entitled to a. preference right of entry under his 


_. formercontest. d. The Honorable Commissioner of the General Land Office erred in 


holding that any valid relinguishment of the entry of Barney Morton has ever been 
made. e, The Honorable Commissioner erred in holding and deciding that the affi- 
davit of contest of said Agnew is not sufficient to warrant a hearing being ordered on 
the homestead entry of Michael Lally # 8495. 6 ° 

The issues tendered in this affidavit as against the entry of Barney 
Morton are essentially the same as were made, heard and finally deter- 
mined by the Department in the case of hee ». Morton (13 L. D., 


228), and on review (14 L. D., 205). The Department has held that a — 


second contest should not be allowed on issues involved in the first, | 
and finally oe aw of on eae to the Department; and uae an issue 
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once tried and determined cannot-be made the basis of a second con- 
test. Reeves v. Emblen (8 L. D., 444); Gray v. Whitehouse (15 di... Di, 
352); Curtin et al. v. Morton (22 if D9)... 

\f Morton’s entry was in rene these authorities would sien 
sustain your office decision in rejecting Agnew’s contest affidavit. 
Morton’s entry had been canceled for nearly sixteen months when 
Agnew filed his affidavit of contest, and was not as a matter of fact in 
existence at the time said affidavit was filed, and it seems clear on prin- 
ciple that a contest will not lie against an entry that does not exist at 
the time of filing or that has spony been canceled prior to the filing 
of the contest affidavit. 

As to the allegations of Agnew’s affidavit against Lally’ S ae there 
is no charge that Lally has in any respect failed to comply with the 
requirements of the homestead law since making said entry. Agnew 
is not asserting any Claim to the land, he is attempting to assert some 
sort of a preference right to it under the decision in the case of Agnew 
». Mortou, which was adverse to him, and as a matter of law cut off his 
preference right to enter said land, which he would have had if the con- | 
test had finally terminated in his favor. _He certainly is notin a position 
to complain, either of the cancellation of Morton’s entry, nor of the allow- 
ance of Lally’s entry. | 
_ Lagree with your office decision, ‘and that of the local officers, that 
the only persons who would have the right tu. complain of the cancella- 
tion of Morton’s entry are such of Morton’s heirs at law as are qualified 
to complete and consummate his entry outside of Mrs. Lally. 

In your office decision reference is made to the evidence respecting © 
Morton’s heirs in the case of Agnew v. Morton (13 L. D., 928), and the - 
judgment recites.that:  %% = 


‘Should this action become final, you will at once notify Michael Lally that he will 
be allowed ninety days in which to procure and file the relinquishment of the other 
heirs above referred to. Should he fail to do so in the time. allowed, his entry will 
be canceled. 

In my judgment, this order is erroneous, for several reasons. In the 
first place, it does not follow that the persons shown to have been Mor- 

‘ton’s heirs when the evidence 1n the case of Agnew v. Morton was taken, 
are necessarily in existence in 1895; the persons shown to have been his 
heirs may have died since that case was heard. The relinquishment of 
Bridget Lally was certainly good: so far as her interest as one of Mor- 
ton’s heirs went; it was accompanied by a statement under oath that 
~.ghe was the ouly. heir at law of Morton; her oath was supplemented by 
the sworn: statement of Michael Lally to the same effect; these state- 
ments are sufficient, in the absence of contradicting eridenea: to prima 
_ facie establish the fact that at the time of Michael Lally’s entry, Bridget 
Lally was the only qualified heir of Barney Morton. Aside from this, 
there is no one claiming to be an heir of Morton claiming anything or 
any right in his entry or making any adverse claims ag ainst Lally’s 
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entry. In the second place, if there are other heirs of Morton, they 
would not be entitled now to make final proof, for the reason that Mor- 
ton’s entry was made J une 29, 1885, nearly ten years before your office 
decision was rendered, mlicvens they were only allowed by law seven 
years within which to make their final proof. This order of your office - 
is pOversO” and with this modification the ejacemen appesiod: from i is 
SUNees 


———< 


“ 


| CONTEST—PRACTICE—COSTS OF PROCEEDINGS—MOTION TO DISMISS. 
ROBERTS v, STANFORD. 


Where a contestee files a motion to dismiss tiie contest for the pillage of the contesta nt 
to pay the costs of the suit, and said motion is sustained, and the contest dis- 
missed without considering the teslimony, and an appeal is taken from such. 

' action, the case should be remanded for further proceedings by ane local office, - 
if the decision on said motion is found erroneous. 

A contestant who declines to pay the costs of a hearing waives the pirceeeds right of 

entry accorded by section 2, act of May 14, 1880. . 

Ifa contestant after the submission of his testimony fails or refuses to pay the further - 
| costs of the: proceeding, the case then rests between the. contestee and the gov- 
ernment, and it is incumbent upon said contestee to submit such featimony as he 
say have on. his own behalf. 


Acting Seoretary Re els to the Commissioner of the Hemera Land Office. 
(J. I. H.) . oe March 30, 1896. | ae 0. he 


The land ivolved in this appeal is lot 2 of the NE. 4, lots 1 and 2 of | 
the NW. &, Sec. 6, Tp. 32 Ns R. 3 W., M.D. M., Shasta, California, land 
district. — : | 

The record shows that Genie: N Swiat Stanford made homestead 
entry of said tracts June 11, 1887. On February 10, 1894, Benjamin 
F, Roberts filed an affidavit of contest, alleging faitive to establish 
residence thereon, etc. A hearing was had before the local office, when, 
the contestant submitted his testimony in chief. The defendant then _ 
went upon the stand, and. his testimony in chief.and cross was taken. 


‘He then put another witness on the stand, and after a few questions. 


had been propounded, the following occurred as shown by the record: 


Now comes the contestant, Benjamin F. Roberts, and makes the following state- _ 
ment to the register and receiver. (Mr. Roberts.) Ihave no further money to con- — 
tinue this contest. I make this statement for thé reason that the receiver has informed. 
me that the amount of money which I have deposited to cover the cost of reducing: 
the testimony to writing in this case, to wit: the sum of ten Yio) dollars ($10.00), has 
all been already applied, and that there is at the present time a small balance due 
from me ou account of testimony already reduced to writing; and that before pro- 
ceeding further with the case it woud be PRR CSeOEY for me to pane another and 
further deposit. . | 

‘Now comes the attorney for the homestead claimant aa Says: that the homestead 
claimant is present here with his witnesses,’ ready and willi ing to have his testimony 
taken in this cause. That five witnesses still remain to be examined, besides the 
remainder of the testimony of Mr. Melton, ane last witness on the stand whose’: 


420 DECISIONS RELATING TO. ‘THE PUBLIC LANDS, 


examination had ise been begun. That by said witnesses ‘the fiomestentl claimant 


is prepared to prove his right to the land described. in his: homestead entry, That 
by Rule 54 of the Rules of Practice the con testant must pay the costs of the contest: 
and on his failure to do so, the homestead claimant moves: that this contest be 
dismissed. 

= Motion taken tinder advisement by register aaa receiver ‘ants o’clock p. m. 

3. e’ clock p.m. Reg ister and reeeiver now decide that the motion of counsel for 
homestead claimant to dismiss this contest shall be granted; and inasmuch as it - 
appears that the homestead claimant has not as yet had the time, opportunity, or. 
privilege of presenting his case, and as it now appears that the contestant herein is — 
unable to advance further money to cover the cost of: reducing any further testimony 
to writing in this case, and as Rule 54 of the Rules of Practice provides that the © 
contestant shall pay the costs of reducing the testimony to writing in all contests af 
‘this character, the said contest is accordingly this day dismissed. 

The contestant herein, Benjamin }. Roberts, wil! be allowed thirty days from date © 
hereof within which to appeal from this action to the Hon. Commissioner of the 
‘General Land Office, and upon failure to appeal within the time specified, the action 
ot the register and receiver will become final as to all questions of mals 


From. this action the contestant appealed, assigning as error that the 
action of the local office was “contr: ary to the evidence in the case.” 
By. letter of November 9, 1894, your office decided that the act of .the 
register and receiver in dismissing the contest was erroneous, and on 
examination of the testimony adduced decided that the entry should 
be canceled ; whereupon. the entryman prosecutes this appeal, assign- 
ing as error: 


“1, That said decision of the Hon. Commissioner is contrary to the law and to the 
rules of practice adopted by the Department of the Interior in land contests, and 
particularly to Rule 54 of the Rules of Practice. 

2, That said decision is contrary to law and equity. 

3, Appellant claims that the only question on which the Hon. Commissioner 
conld render a decision was on the validity of the order of the register and receiver 
in dismissing the contest for failure to pay the fees of taking down the testimony of 
3 the homestead elaimant’s, witnesses as prescribed by Rule 54, etc. | 


In deciding this. case your office examined the feaeaiody and con- 
cluded, in the order here stated, first, that the contestant made out a 
prima facie case; second, that the testimony of contestee was strongly 
corroborative of that offered by the contestant, and by his own (Stan- 
ford’s) testimony it was conclusively shown that he had not established 
his residence on the land; ancl, third, that “Rule 5d must be eee ae 
‘sensible interpretation.” | 

It will be observed that the local officers did tot pass upon the facts” 
at all, but their clecision was on the motion to dismiss because the con- 
testant failed to comply with the rule requiring him to pay all the 
expenses of taking the testimony. It will also be noticed that Roberts 
did not base his action on the ground th at the defendant had pra ctically 
admitted his charge, and that it was therefore not necessary for him to 
produce more evidence, but he puts it on the sole ground that “I have 
no further money to continue this contest.” Whether he kad no money, 
or simply none ‘ “to continue. this contest, vals not. clear. But be this as 
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it may; it is clearly apparent that. the evidence was not taken ‘into | 


account by the local officers. Hence the appeal filed by the contestant. s : 


was, in the very. nature of things, from their action in sustaining the 
motion. It follows, therefore, that as between the parties to this con- 
test it was error in your office to consider the. testimony aid. render a 
judgment thereon. This position is fully sustained by the case of Brad- 
ford v. Aleshire (18 L. D., 78),. In that case the defendant, after 
depositions had been taken, moved to dismiss the contest for want of 
jurisdiction in the oe GHICENS: It was Se by the Department on 
re-review: ot 
Tt will bé borne in mind that the local officers had not passed upon the testimony 
taken before the notary, and before doing so, the defendant appeared and raised the 
question of jurisdiction of the local office to try the case. Without examining the | 


testimony or passing upon the merits of the controversy, they sustained the motion 
and held that: there uad not. been legal service upon the. defendant. . Your office 


affirmed this decision, but the Department overruled it, and then, for the first time 


in the history of the case, the testimony was examined and held to be sufficient to_ 

warrant the cancellation of the’entry. In my opinion this latter action was érrone- — 

ous. The judgment demanded by the proceedings was one upon the motion to dis- - 

miss. When final action was taken upon this motion the case should then have been 
temanded to the local office for its further action. 


Itcan make no difference in this doctrine that the question there 
was jurisdictional as distinguished from the issue.in the case at bar. 
I take it that the rule announced would apply with equal force. 

- Again, it is clear that Roberts by his action forfeited. his preference 
right. Section 2. of the act of May 14, 1880 (21 Stat., 140), provides 
that “in all cases where any persou-has contested, paid the land office 
fees, and: procured the cancellation of any” entry, on. notice thereof, 
“shall be allowed thirty days from date of such notice to enter said 
lands.” A condition precedent is that he shall pay the land office fees. 
In addition to this, in the affidavit of contest filed by Roberts, he agreed 
to pay “the expenses of such hearing,” asked for with the view of can- 
celing Stanford’s entry. His refusal to comply. with the terms of. the 
statute; aud his own direct promise, which fixed his status as a con-— 
testant, necessarily deprives him of a preference right. 

- Under the doctrine in the case of Hansen 2. Nilson et al. (20 L. D., 
197), it is, clear that the action of the local officers 1 was erroneous, a 
. was there decided: rr a ee 
Where a contest, commenced under Rule. BA, has been sinstaiad: by file hattiniany 
offered by contestant, the claimant is put. upon his defense, whether the contestant 
clainis the preference right or not. If at any stage of the proceeding os prior to clos- - 


_ing his case the contestant waives the preference right of entry, or if he should 
- decline to pay the cost, as. required by: Rule b£, the case should proceed as if it: a 


_ 


been commenced under Rule 55. : | SI | 

Roberts being out of the case as a 1 contestant, by refusing to comply - 
with the rules, the question thet was one between the government and 
the entryman, and it devolved on the latter to proceed with his testi- 
mony. His motion.to dismiss, however, being erroneously sustained, 
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the entryman should not be deprived of his right to proceed, if he 
- desires to do so, and give such testimony as he can in the light of the 

changed conditions, showing his good faith. 

. Your office judgment is, therefore, modified, and the case will be 
remanded, with instructions to proceed in accordance with this opiuion. 


- 


HOMESTEAD CONTEST—COMPLIANCE WITH LAW. 
_VINZANT v. FORSYTH. 


The anseieal condition and. poverty of a sintmant: may be taken into consideration, 
_ where good faith is apparent; in determiniug whether there has been substantial 
- compliance with the requirements of the homestead law. 


Acting Secretary Reynolds to the Commissioner of the General Land Office, 
March 30, 1896. (Gd, We ) 


July 25, 1891, Mary Forsyth made homestead entry No. 24,600, for. 
the SE. $ Sec. 18, T.9S., BR. 2 E., Kansas. January 27, 1893, she made 
‘application to commute lier homestead to cash entry, with aatios of her 
intention to inake final proof March 10, 1893, and the same day an order 
was issued for the publication of the notice, whieh pe Or was mace 
first on Iebruary 2, 1893. 

February 15, 1893, Joseph Vinzant filed ie affidavit a contest, 
alleging . . | 
| that Mary For syth has wholly abandoned said tract, iat she has changed fee see 

deuce therefrom for more than six months, since making said entry; that said tract 
is not settled upon and cultivated by said party as required by law, an dq in fact said 
claimant never has resided on said land in a permanent and fixed manner. . 
March 14, 1893, the receiver at the Salina Jand office allowed Mary 

_ Forsyth to make cash entry No. 5649, afterwards stating that the reg- 
ister. was absent and that be did not know of the pendency of the con- 
test as no notatious appeared on the dockets. Your office suspended — 
said final proof and ordered a hearing on said contest, which was had 

July 25,1893. The hearing was had at Salina, but the transfer was 

made to Topeka before any decision was rendered. On March 3, 1894, 

the local officers found in favor of contestant and ordered the pantalla ? 
tion of said entry. .A motion for rehearing was made and allowed, and 

- on September 26, 1894, after a motion made for con tinuance by defends — 
ant was overruled, the case was submitted on the testimony formerly 
taken. November 2, 1894, the local officers rendered their decision 
finding in favor of the defendant, and recommending the dismissal of. 
the contest.- November 29 following Vinzant appealed, and. on March | 
LO: 1895, your office affirmed the decision of the local officers. From. 
ane decision contestant appeals. | | 
~ The principal allegations of error are, that the finding is against the 

é€vidence, aud that defendant is not a qualified homesteader. The 
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Byidenes discloses that ive ames F Forsyth, the father of Mary, formerly 
entered the land in question under the timber culture laws. He was 
a cripple and an invalid, and of limited means. Mary is also a cripple 

and very weak physically and mentally. The father succeeded in | 
fencing the land with wire, and made two drains or ponds, aud used 
the land as a pasture, after exhansting his resources in efforts to grow - 

trees on the land, Which were only partially successful. The evidence 
shows that desiring to create a home for his crippled child, he re- 
linquished his entry for her benefit. She made the entry in question. 
She succeeded in having built a house of small value on the land, and 
established residence ou-it about the last of May, 1891, with her father 
and nother, and remained there until the last of July, 1891, when they 
went to Clay Center for medical treatment of her feet.. Soon after 
reaching that place her mother, who was the only member of the’ 
- family capable of labor, was taken sick, and lingered until December, 
1892, when she died. <A few days after the death of the mother the 


defendant married one Weibel, who did not own a home, but she did _ 


not return to the land until March 9, 1893, where she was residing 
at the time of the hearing. It seems that she succeeded in borrowing 
money sufficient to commute her homestead to a cash entry. It. appears 
. from a letter from her former attorney attached to the record, that her 
father died soon after her mother, and that pending this litigation the 
defendant has become insane and is in an asylam. The land is being 
rented out for pasturage, for which purpose it is best adapted, and the - 
proceeds used for the benefit of the defendant. The case is a peenliar - 
one, and presents the defendant in every stage of its progress in:a situ- 
ation of such helplessness as to demand the upholding of her entry, if 


it can be done without violence to the law. It will be noted that plain. 


_ tiff’s counsel insist that this weakness and inability, mental and phys- 

ical, made her ineligible as a homesteader. While it is true that itis 
the policy of the homestead laws to encourage agricultural i improve- 
ment and development, I am not prepared to concede that they are so 
framed as to deny a home on the public domain to those who are too | 
poor to make improvements and too helpless physically to perform labor, ° 
but that in such cases, following the spirit of the law rather than the © 
letter, good faith when clearly manifested and accompanied by efforts 
at improvememt com mensurate with the ability of the entryman will be 
accepted as a compliance with the law. In the case of Israel Martel 
(6L, D., 566), it was held that the rule requiring actual residence of the 
claimant ou the land. fur six months preceding final entry is for the 
purpose of testing the good faith of the settler, and where that is other- 
wise shown, temporary absences during any period of settlement not 
inconsistent with an honest intention to comply with the spirit of the 
law will be accounted a constructive residence. (Nelson a. St. Paul 
M..&M. BR. RB. Co., ibid, 507) — 


' The poverty of the claimant; ‘the ondition of his family, and tiie severity of the 
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climate are matters entitled to cineienions in. deter mining s whether due a 
with the law as to residence has been shown. | | 

‘These references are sufficient to show the humanity of the law, and 
: the weight attaching to evidence of good faith. , 

Iam satisfied from the evidence that the defendant established res- 
idence on the land after her entry, and maintained it in the spirit of 
the law at least until the time of her marriage in 1892, and that between 
_ that time and her return to the land in March, 1893, nothing is shown 
indicating that she had abandoned her intention of returning to the 
land but that the fact that what household effects she owned remainéd 
-all the time in her small house rather indicates an intention to return. 
Even if it was to be held that her constructive residence terminated 
with the death of her mother in December, 1892, six months from that 
date had not elapsed when Vinzant filed his contest, so that it was 

premature as to any ground for contest arising after December 18, 1892. 
If any such ground did arise it is now ony a one between her and 
the government. . ? 

Under extraordinary difficulties the defendant paid the government 

price for the land, and I think she should have the benefit ot ib. Your 
| ollice ceCon is accordin gly Uiers | 


TIMBER LAND ENTRY—AMENDED APPLICAT ION. 


GURINE. Sovpn. 


An appliceticn to make a timber land entry may be chan ged, as ‘to the land included 
therein, on a satisfactory showing that after the date of the original applica- 
tion, and prior to the time fixed for the completion of the entry, the timber on 
the tract first applied for was esored by a forest fire, throngh no fault of the 
applicant. 


‘Acting Seeretary Reynolds to the aciieiaie of the General Land bait | 
(de LH.) —  Mareh 30,1896. 0 (EB. E,W.) 


On the 22d of May, 1894, Gurine Seeds fil ed aD. application in due 
form at Duluth, Mipnésoth, to purchase the NE. 4 Sec. 6, T. 63 N,, 
R. 19 W., under the timber and stone act of Conerecs of June 3, 1878, 
as amended by the act of August 4, 1892. The register and hecceee 
designated the 13th of August, 1894, as the time for making proof and 
purchase, and the applicant published notice thereof as required by the 
said act of Congress. On the 13th of August she declined to ‘offer 
’ proof or make purchase, and on the 22d of September following she. 
filed an application to amend her said application to purchase by strik- 
ing owt the said NE. 4 Sec. 6, T. 63 N., R. 19 W., and substituting the 
SE. 1 NW. 4 See. 10, "T. 59 N., R. 20) W., in lien theveok: With this 
- application, pudiiae ground therefor; she also filed a relinquishment to 
the United States of all interest in and claim to the said NE. 4 Sec. 6, 
and a corroborated affidavit in which she’alleged that that tract was 
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valuable chiefly for timber; that she desired to purchase it sale for the 
timber, but that between the said 22d of May, the date of her applica- | 
tion to purchase, and the said 13th of August, the day designated for — 
proof and purchase, to wit, on or about the 1st of August, 1894, a forest. 
fire destroyed all the valuable timber thereon and rendered it worthless; 
that the origin or cause of the fire was unknown 10 her, but that it was 
not chargeable to any fault of hers. 
The register and receiver did not pass on this Selientibi to amend 
_ the application to purchase, but on the 16th of October, 1894, they trans- 
mitted it to the Commissioner of the General Land Office with the 
“remark that it appeared to them to be mer itorious, - | | 
Ou the 8th of December, 1894, the Com miesioner rejected t the spol | 
cation in a decision reading in part as follows, to Wit:. 

‘There is no provision in the act of June 3, 1878, or the act of August 4, 1890, 
amendatory thereof for contingeucies, ‘which may occur by fire or otherwise destroy- 
_ ing timber, the chances of which the purchaser murt mGeeRAT TY take,. The appli- 
cation is therefore rejected, | . . 
_ It was error to reject the application. The decision seauiests deal 
| with the applicant as if she had already actually purchased, but she 
owas only a mere applicant to purchase, and not an actual purchaser. 
It is true that the timber and stone act does ‘not expressly provide for 
- amendment or change of an application to purchase, but it is also true - 
that no such provision is contained. in the statute authorizing any other 
kind of entry. Nevertheless, it is the uniform rule of the Department 
to allow correction, amendment and change of application to home: 
stead, before actual entry and segregation of the land, and in some. 
cases even after entry, and no reayon is seen why amendment or change | 
of an application to purchase under the timber and stone act may not 
be allowed. In this case there had been no entry, no segregation, no 
adverse right, only an application to purchase, and before the day came 
when the law would allow such purebase, the very quality of the land - 
_ which brought it within the class subject to purchase was destroyed by 
an agency for which the applicant was not responsible. Then simply 
because the applicant applied to purchase this particular tract while it 
was valuable for timber shall she be compelled to purchase it after its. 
value has. been destroyed pending the delay entailed by the law, or 


lose her right to purchase under the law at all? Itis the opinion of the 


~ Department that the law is too liberal in its character to admit of that : 
construction. = 
The decision of the Commissioner. of the ‘General fiand Office j is. 
reversed, and the applicant will be permitted to change her applica- — 
tion, as asked, and to make entry of the tract now applied for after due | 
notice and in the absence of an adverse claim. - . - a * , 


4 
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| HOMESTEAD ENTRY—FINAL PROOF_HEIRS. 
| Eviza. WILLIS... 
In the.event of the death of a homesteader leaving a widow and heirs, where the 
final proof is made on behalf of the heirs, and it appears that the widow has- 


‘abandoned her tights, the provt. may be. accepted, and the pears issne to the 
heirs generally. 


Acting Seere etary Rea _ to the Commissioner of the General Land Office, | 
(i.0H) Mareh 30,1896. (WPM) 


On December 3, 1888, James Beagle made homestead entry of the 
SE. 4 of section ff towniship 109, range 62, within the Jand district of 
Huron, South Dakota, and died on September 16, 1890. | 

On August, 10, 1894, Eliza Willis, wife of J. N. Willis, repr esenting | 
that. the “ claimant's family consisted of a wife, no children, and that 
his wife refnsed to liveon the land,” me See se as his ais and 
final certificate issued thereon. | 
Tn passing upon the proof it was held by your office that: se scceniline 
to the homestead law, the homestead right cannot be devised away 

from the widow,” citing Sec. 2291 of the Revised Statutes, and me reg- 
ister and receiver were directed _ 7 
to ascer tain the residence of the widow of the deceased entryman, and advise her - 
that she will lhe allowed sixty days from receipt of notice, within which to furnish 
the final affidavit in said case, or to appeal, and in the event of failure to take action 
' within the time specified, the entry which is hereby held for cancella puro, will Re 
eanceled withont further notice from this office. | - | | 

Mrs. Willis, who appears. to be the sister of the eitey man, has filed, 
with ber appeal | to this | Department, the affidavit of her husband : 
statin 8 | 
that the vy ife of said Beag le not only refused to live with the deceased on the dint. 

- but abandoned him and lett this State; and affiant nor Mrs, Willis, the final proof 
claimant, neither of them know where the said widow is, and have been unable 
to find her or learn where she is; and for this reason supposing the heirs had the 
right to make proof where the i0On had abandoned her rights, the heir made the 
final proof. And. that said. widow has not been on the said land siuce the death of 
the claimant, nor made any improvements whatever on the land; and that all the | 


cultivation and improvement that have been put on the land since the claimant's 
- decease have been done by the heirs and by this heir who made final proof. 


The acceptance of the final proof by the. register and receiver and 
the issuance of final certificate is equivalent to a finding in fayor of. 
the contention of Mrs. Willis’ as to the facts upon which she bases her 
right, to wit, the failure of the widow to cultivate, her abandonment of 
her husband, of the land. and of the State, ignorance of her address 
or residence, and her own, Mrs. Willis’ heirship and compliance with 

the law as such since the death of the entryman. The register, again, 
on February 16, 1895, reporting an eftort to comply with the directions 
of your office as to notice to the widow, states that “this office has 
meen unable to ascertain the residence of the cor of this entr yman. e 
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It j ls not deemed necessary or proper that the rights of the widow or 
the facts respecting her alleged abandonment of ber husband should | 
be the subject of adjudication at this time. It is sufficient to find that 
the land has been earned ‘from the government and that the equitable 
title has thereby vested in some rightful party. _ 

- Upon the death of an entryman the right to, acquire patent does not. 
devolve so absolutely upon his widow that it passes to her heirs at her 
death. This Department has held —— otherwise in at least three 
cases. Vide Richards v. Rasmussen, 17-L. D., 212, and cases there. 


_. cited. It has been held, fur thermore, he the widow must seasonably 
exercise her right “so that a stranger or third party shall not beinjured | 


or mater ially prejudiced by any laches of-her own.” Orvis ®. Banks, 
21. D., 138. In that case the “third party” was a pre-emption claim- 
ant, Bat: itis: pertinent: here US indicating the character. or nature of the 
widow's right A The heirs stand next to her in the order of statutory. 
succession and if she should die before the exercise of her right they 
inherit, not from her, but from the entryman. - In principle, the right 
should, by parity of reasoning, pass to the heirs in the event of failure 
of the widow, from any cause, to exercise it. It is important to keep 
in mind the true relation of the widow to the entry, that is to say, that} 
no right can pass through her. Her incapacity to make final proof: - 
resulting from death, or for instance, from lunaey after interdiction, 
appears to me not to be distinguishable, in law, in so far as it affects the 
heirs, from neglect or refusal to’ exercise the righty Under the civil 
Jaw the heirs may renounce a succession and in thaf ease the next heir 
takes the estate.’ In the instant case the widow’s conduct’ amounts 
toa renunciation, as the record shows, but the courts are open to her 
in case the record be misleading. ' Meanwhile, there is an estate that 
. somebody should succeed to and care for. | 
In the case of Thaddeus M. Armstrong, 18 L. D., 421, Ang! jroof 

was made by the guardian of a minor child, during the lifetime of the - 
widow, but the entry was not canceled on that account, and an order 
Was made directing the suspension of the entry and allowing the widow — 
‘‘a reasonable time after.notice within which to assert her claim’as 
-widow;” thus recognizing y that in the event of the widow’s inaction the 
heir may succeed to the entry. : : : 

It results from the foregoing reasoning that. ihe patent should issue | 
to the heirs generally, and it is now ‘80. ordered. | ae © 
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; SCHOOL LAND—INDEMNITY SELECTION DOUBLE MIN pa LAND. 
sare OF CaLirornra. 


A school indemnity selection of double minimum land, of one half the acreage of 
a single minimum loss, made under a practice of the Department that permitted 
such selections, and that was acquiesced in by the State, is held to have exhausted 
the right of the State to indemuity sO far as. such basis is concerned. 


Acting Secretary Reynolds to the Commissioner of the Goncual Land Office, 
: . March 31, 1896. : 7 aC Os) 


_ The State of California has appealed from your office decision (““K”) 
of March 4, 1895, rejecting applications, No. 2652 R. & R. No. 71, a, b, 
and ¢, filed April 7, 1892, to select as school lands lots 1, 2, 3 and 4, the 
SW.4.0f the NE. 4, the S, 4 of the NW. 4 and the NE. ri of the SW. 4 4, 
See. 2, aud lot 1, Sec. 3, T. 39 N., R. 5E., and the SE. 4 of the SW. 4, 
‘Sec. 35, T. 40 N., R.5 E., embracing in all 409.11 acres, in lieu of deficits. 
in fractional townships 48 N., R. 1 E.; 296. N.,5 E.; 47 N., R.5 E., and | 
20.N., ,R.8 B,, M.D. M., Redding, California. . | a 
Your office states that: | _ 


: There is no question as to the eligibility of the selected lands or of the ss ieeiek 
_ of the deficiencies assigned as bases of the selection. The only fact shown as bearing — 
against the validity of the selection is that portions of the same deficits have here- 
tofore been assigned in support of other selections of one half the acreage of said 
deficits. The reason for this anomalous method of selection lies in the fact that in 
the townships wherein the deficits occurred the lands were of the class held for dis- 
posal at $1. 25 per acre, while the lands selected had been. increased in price to #2. 50: 
per acre. . a . 

It thus appears ‘that in the Srenent selections the same deficits are 
assigned, as had once been employed to support selections which appear 
to have: been allowed under an established practice of your office. 

The State contends, however, that inasmuch as only one acre of 
indemnity was allowed: to two acres lost iu the prior adjustment, the 
former selection should be regarded as having been made acre for acre, 
leaving the deficits in support of the present ecrecnan ‘unsatisiied, and 
therefore valid bases. 

Your office admits that the State only secured as fdeninieyc one half 
the acreage employed as basis for the selections; but you deny the 
right of the State to use the same basis for a. new selection, to make up 
the difference, on the grounds that when the first selection was made, 
the State, through its officers, was a party ta and acquiesced in that 
adjustment, and should ther Sion be held to it. 

Section 3398 of the. Political Code of California provides that: 


_ The surveyor general is the geueral agent of the State for the location in tle 
United States land-offices of the unsold portion of five hundred thousand acres of | 
land granted to the State for school purposes, and the sixteenth and thirty sixth 
sections granted for the use of public schools, and sande) in eu thereof. : 
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~ Such general agent was thus empowered to make selections of lieu 
lands for the granted sections; this officer made the selection, agreeing 
to select, and did select, double minimunt lands in one half the acreage 
enalbeed: in the bases. The practice of allowing double minimum 
selections for single minimum bases was thereafter (4 L. D., 76; 5 L.D., 
543,) discontinued; it being held in the decision last auioted. that “it. 
was not intended that. such Jands (double minimum) should be selected - 
in lieu of lost’ school sections.” This decision was overruled in State 
of Oregon, 18 L. D.,.443, where it was held that the State is entitled-to 


select for Jands lost in place other lands, acre for acre, regardless of ~ 


price, whether single or double minimum. The last named case, how- 
ever, was based principally upon the grounds that the act of I ebruary 
28, 1891, amending. sections 2275 and 2276 of the Revised Statutes, ' 
aed language plain and areas and was regarded as a legisla- ) 
tive interpretation of previously existing laws. . 
‘But when the selection was first made by the constituted powers of | 
. the. State, the practice of allowing selectious of double minimum lands — 
- for half the acreage of the single minimum bases employed was in 
vogue, and, as above seen, this was sl cae in, ‘the adjustment Was 
made, and the matter settled. : 
' When adjustments of school land: indcmnige: have been made and 
long acquiesced in by the State under an interpretation of the law 
either by your office or this Department, that adjustment. cannot be 
disturbed by a subsequent and more liberal interpretation; for until 
arule is changed it has all the force of law, and acts done under it 
while it is in force must be regarded as legal. Miner v. Mariott, 2L.D., _- 
709; William Thompson, 8 L. D., 104. Oo ek an 
The decision appealed from | is affirmed. 


RAILROAD LANDS—SECTION 38, ACT or MARCH a 1887. 
SourneRN PACIFIC Rs R, Co. v. BAER. _ 


Under a pre-emption claim embracing ae open to settlement at date of filing 
declaratory statement, on which the final proof as made is accepted. as to part | 
of the land and patent issued therefor, but rejected as to the remainder, and the 

. filing to such extent erroneously canceled on account of a railroad grant, the 
. provisions of section 3, act of March 3, 1887, authorize the restoration of the 
settler to his original rights, and the recognition of his claim in its entirety as 
against a subsequent indemnity selection of the tract erroneously elunineted | 
-. from his entry in the first instance. 


3 Acting J Seorctar Y Reynolds to the Commissioner of the General Tia Office, 
April 38,1896. 7 CW. A, E.) 


The tract here involved, viz: the S. ¢ of the SE. 4 of Sec, 13, T. 13 
S., R. 23 E. , Visalia, California, land district, is within the indemnity 
limits of the Southern Pacific “Railroad, nades its grant of oJ a 44, 
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| 1866 (14 Stat., 299), ‘the order for the withdrawal « on account of which — 
was made by your office letter of Mareh 3, 1877. | 
On September 7, 1880, Crist C. Baer filed pre-emption deat: 
statement for the SE, 4. 1 of said section 13, alleging settlement thereon | 
February 15, 1880. After due notice he offered final proof in support 
of his claim to the entire quarter section, but this proof was rejected by 
the register and receiver as to the 8. $ of said SE. 4 on account of the 
‘indemnity withdrawal for the benefit of the Southern Pacifie Railroad 
Company. The local officers informed him, however, that they would 
accept his proof as to the N. 3 of the SH. 4, which was not embraced in 
the indemnity withdrawal, if he desired to take that. Baer accordingly, - 
after having tendered payment for the entire SE. i and formally pro- 
tested against the Scapa of his proof as to the 8. 4 of the SE. 4, con- 


a sented to purchase the N. 4 of said quarter section, ‘and on Pecomber 


10, 1881, patent was alae to him. 

August 9, 1884, the S. 4 of the SE. 4 of said section was seincta es 
the railr oad company in its list of that date. 

March 26, 1886, Baer filed petition asking that he be allowed. to pur- 
chase the S. 4 of anid quarter section, in accordance with his original 
application, on the proof already. offered by him. Jn support of this 
petition he submitted bis own affidavit in which he alleges that he 
settled on the land in question on the 15th of February, 1880, prior to 
survey, and was instrumental in having it sur vere that he filed pre- 
emption declaratory statement for the entire SE. 4+ of said section and 
offered proof and payment therefor; that he agreed that final certificate 
should issue for the N. 4 of the SE..4 only at the suggestion and by the 
advice of the local officers; that he never consented to nor acquiesced 
in the rejection of his claim to the 8S. 3 of said SE. 4, but employed a 
lawyer to appeal from such action ; that he believed appeal had ‘been 
duly filed, and rested on his oh in the premises until he learned 
that the Southern Pacific Railroad Company had -sold said tract; that 
he has never abandoned his claim to the entire tract originally entered 
by him, but stands ready at any time to pay the additional mouey that 
was cerned by the local officers. 

Your office held, by letter of February 19, 1895, hat Bases was éutitied 


to the entire tract originally applied for e him, that the company’s 


selection of tlie S. 4 of the SE. 4 should be aaaha and that upon the © 
surrender by nee of his Satont for a N. 4 of the SE. 4, new porn | 
would issue to him for the entire SE. 4 of said section 13. 

From this action the railroad company has SEDEREL assigning as 
error: . . 

1. That the case is res ino by the former action of the capieier and receiver, 
and the issue and acceptance of a patent by Mr. Baer for said N.4 SE. 4. . 

2. That it was error to hold that Mr. Baer conld now pay for said §. 3 SE. ¢ and | 
receive a patent on preemption proof made nearly fifteen years ago. 
' 3. That it was error to refuse to recognize and affirm the right of said. gonupaily 
under its selection of August 9, 1884, which selection was made after a final decision 
in favor of the company. 
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| In the case of Holmes v. Northern Pacific Railroad Company (5 L. D., 
333), Holmes made homestead entry for a tract. of eighty acres in an 


even section, together with a tract of eighty acres in an adjoining odd — 


section. This entry was canceled by decision of the Department in so 
far as it covered the land in the odd section, being in conflict with a 
railroad grant, and Holmes received patent for the eighty acres in the’ 
even section. Subsequently, he filed petition asking to have his entry 
reinstated as to the land in the odd section, which had been: canceled 
as aforesaid, claiming that said tract was excepted from the grant to 
the railroad company by the homestead eutry of one Miller that existed | 
‘at the date of withdrawal, and which was canceled after withdrawal 
aud prior to Holnies’ entry. The railroad company opposed this peti- 
_ tion on the grounds that the question as to whether Hoimes or the 
company had the better right to this tract was res judicata; that 
Holes, by his acceptance of patent for eighty acres had shown his 


acquiescence in the decision of the Department; and that he had — 


exhausted his homestead right. On investigation it was found that — 
the allegations contained in Holmes’ petition were true, and, further, 
~ that be had remained in possession of said tract and sented to 
improve it up to the date of his petition. The Department thereupon 
held that said tract was excepted from the grant to the company and 

the question of reinstatement was one solely between Holmes and the ~ 
government; that his entry had been erroneously canceled as to said 


tract and it was accordingly directed that upon his- surrender of the | 


patent already held by him that patent issue to him for the entire tr act 
embraced in his original entry, it appearing that his final Pry covered — 
the entire one hundred and sixty acres. 

The case of Michael Donovan (8 L, D., 382,) is even more. directly in 


7 point, being almost exactly parallel with the present case. In 1866, 


certain lands within the indemnity limits of the Southern Minnesota. 
Railroad were withdrawn on account of the grant to said railroad com- 
pany. At the date of withdrawal the E. 4 of the NW. 4 of acertain odd 
section within said indemnity limits, together with an adjoining eighty © 
acre tract in an even section, was embraced in the homestead entry of 
one Lyman Barkley, which was canceled January 14, 1868. On June 
6, 1868, Michael Donovan presented. his homestead application for all 
of the land embraced in the former entry of Barkley, and was ivformed. 
by the local officers that he would be allowed to enter the eighty acres 
in the even section, but would not be allowed to enter the eighty acres in 
the odd section, as the same was railroad land and not subject to entry. 
_ He thereupon made entry of the land in the even section, and on July 
1, 1875, received patent therefor. Subsequently to the application of 
Donovan, the railroad company selected said tract in the odd section, 
and on March 25, 1871, it was certified to the State for the benefit of 
- the railroad company. In 1888, Donovan filed petition asking that | 
proceedings be instituted under the act of March 3, 1887 (24 Stat. , 556), 
to restore to the United States title to the eighty acre tract in the odd 


a] 
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section aforesaid, and that he be permitted to perfect entry therefor 

according to his original application. 

The third section of said act of March 3, 1887, reads as follows: 
That if, in the adj ustment of said grants, it shall appear that the homestead or pre- 
- emption entry of any bona fide settler has been erroneously canceled on account of 
any railroad grant or the withdrawal of public lands from market, such settler upon 
application shall be re-instated in all his rights and allowed to perfect his entry by 
-eomplying with the public land laws: Provided, That he has not located another 
claim or made an entry in lieu of the one so erroneously canceled: 4 nd provided also, 
That he did not voluntarily abandon said originaleutry: And provided further, That 
if any of said settlers do not renew their application to be re-instated within a rea- 
sonable time, to be fixed by the Secretary of the Interior, then all such unclaimed | 
lands shall be disposed of under the public land laws, with priority of righié given to 
bona fide purchasers of said unclaimed lands, if any, and if there be no such pur- 
chasers, then to bona fide settlers residing thereon. 


The Department held that: 

It was undoubtedly the intention of the act to protect the bona fide settler in all — 
his rights as against the railroad company, and, therefore, the object and purpose of | 
section three, above quoted, was not only to correct all decisions made by the Depart- 
ment or the General Land Office, erroneously canceling the homestead or pre-emption 
entry of any bona fide settler to lands within railroad grants, whether said lands had 
been certified to the company or not, but, also, to re-Instate the settler in all his 
‘rights to lands upon which he may have settled, and for which his application to 
file or enter may have been rejected by the local office, provided it be shown that 
said application to file or, enter was erroneously rejected, and that the settler had 
not located another claim or made entry in lieu of the land for which his applica- 
tion to file or enter had been so erroneously rejected. In such case, the Department 
j8 re-invested with jurisdiction to re-instate the settler in all his rights, and allow | 
him to perfect his entry or filing by complying with the public land laws, if apple 
cation to be re-instated in such rights be made within a reasonable time. 

It was accordingly directed that demand be made upon the railroad 
company for reconveyance of the land, and in case the company refused. 
_ to reconvey, the matter was to be submitted to the Attorney General. 
- for the purpose of instituting proceedings against the company to have 
said certification canceled, as provided for by the second section of said 
act of March 3, 1887, Donovan's capmicaiien being suspended in the _ 

meantime. - 
_ In the present case, it is clear that when Baer filed iis pre- -emption 
declaratory statement for the SH. 4 of section 13, the whole of said 
tract was open public land, aulject to entry under the pre-emption 
or homestead laws. (Titamore v. Southern Pacific R. R. Company, 19 
LL. D., 249.) His filing was erroneously canceled, therefore, as to the 
S.3 of said SE. 4. He comes fully within the remedial provisions of 
the act of March 3, 1887, and is entitled to a restoration of his original 
rights. | 

Your office decision is accordingly darneel and upon the surrender 
by Baer of the patent now held by him ee the N. 4 of the SE. 4 of 
said section 13, and payment by him for the 8. 4 of the SE. 4 of said 
— section, you will cancel the railroad company’s selection, and issue pat- 
ent to Baer for the entire SE. 4, it appearing that the roo SE mL ee : 
by him Soyeren: the entire one pu ed and sixty ACTeS. 


# 


| DECISIONS RELATING: TO. THE PUBLIC LANDS. 433 


PRACTICE—PROCEEDINGS ON REPORT OF SPECIAL AGENT. — 


VA Maup FER@uson. 


Where an entry i is held for cancellation on the report of a special agent, subject to 
the right of the entryman to apply for a bearing, and the entryman declines to 
ask for such hearing but appeals, such action on his part will be taken as an 
admission of the facts as found below,-on which final judgmeut may be Properly : 
rendered by the Department. 


“Acting secretary Kea ynolds to the mniesioact of the General Land Office, 
noe 4, 1896. (C. J. G.) 


The land ingolved in this case is the SH. 4 of NW. 4 4, Sec. 10, T. 46 N., 
R. 8 W., Ashland land district, Wisconsin. . 
— On May 27, 1893, Eva Mand Ferguson made oiestena ae for 
said land, and on Aneuat 8, 1894, commuted the same to cash entry. 
On N Svemben 10, 1894, upon the report of a special agent, your 
office held said entry for eaneeliar on: at the same time advising claim- 
ant that she would be allowed sixty days in which to apply. § for a hear- 
ing to show cause why her entry should be sustained. . 
Claimant neglected to apply for a hearing, but on January.5, 1898, 
appealed to this Department from your said office decision, claiming 
that said decision alluwed her sixty days within which either to apply 
for a hearing before the local office, or to appeal to this Department. 


By your office letter of January 2 29, 1895, said appeal was denied, on 


the ground that under the rules of arachiee your office decision of No-. 
vember 10, 1894, was an interlocutory order from which an appeal does 
not lie. tt was also- denied that there was anything in the order of 
November 10, 1894, to warrant the. statement that claimant would be 
allowed to peal foi said order to this Department. Claimant, how- 
ever, was granted another sixty days within which to apply for a hear- 
ing before the local office in accordance with the terms of said order. 

~ Upon the refusal of claimant to take advantage of the second oppor- 
tunity afforded her to submit testimony in support of her claim, your 
office by letter of March 20, 1895, canceled her entry, and the local office 
was instructed to hold the land in question subject to entry by the first 
legal applicant. | 

Claimant. has again appealed to this Department from your said 
office decisions. 

Acting under the rules of piactiens your office treated its decision of 
November 10, 1894, as an interlocutory order, and denied appeal there- 
from. In He recent case of Patrick B ox (20 L. D. el the eo 
held however that:— = | 

Where an entry is held for seuceliavon on the report of a special agent, subject - 
to the right of the entryman to apply for a hearing to show cause why his entry 


should:be sustained, the entryman may decline to apply for a hearing, and appeal to | 
the Department for a cones of his case as it stands on the record. 
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In view of this authority, and in view of the. fact that claimant 
elected to treat your office decision of November 10, 1594, as a final 
judgment, this Department under its supervisory authority may prop- 
erly render decision on the record submitted. 

The special agent in his report alleged that claimant: never asia: 
lished residence on the land in question, was never on it but twice, and 
that. she made the entry at the instanve and in the interest. of another 
person. 

In the ease of United States v. N orthern Pacific Coal Gonpaty a6 
oL, ‘D., 259), it was held that a refusal and neglect to apply for a hearing, 
under an order of your office holding an entry for cancellation on the 
report of a special agent, constitutes an aduuission of the. truthfulness 
of the charges on which said order is predicated. 7 
_ Accompanying claimant’s appeal to this Department are several 
affidavits filed for the purpose of refuting the charges coutained in the 
special agent’s report. But there is nothing in said affidavits to show 
that claimant’s residence, if established, has been maintained, and no 
refutation whatever of the charge that the entry was made for specula- 
tive purposes. | 

In the case of W. H. H. Findley (6 L. D., 777) it was held (syNabus): 


_ If an entry is held for cancellation on the report of a special agent charging suffi-: 
cient cause therefor, and the entryman, after the notice, fails to apply for a hearing, 

such failure is taken as a confession.of the charge, aud a waiver of any claims of 
to the land; and if the entry is finally canceled, the entryman has no just ground 

for complaint. 


_ Your office proceedings in this case have been regular, and the deci- 
sion of March 20, 1895, canceling claimant’s entry. is hevebe affirmed. 


TOWNSITE v. TRAUGH ET AL. 
- Motion for review of departmental decision of December 18, 1895, 21 
L. D., 496, and for rehearing in the case, granted by Acting Secretary 
Reynolds, April 6, 1896. _ : 


PRACTICE—APPEAL—ATTORNEY,. 
ELIJAH D. STEEN. 


An appeal fakene ay an attorney who has nO been admitted to practice before the 
Department will be dismissed, if after due notice to him, and to the appellant, 
he fails to take the requisite steps to secure recognition.. 


ere Secretar y Re ynolds to the Commissioner of the General Land Off Ce, 
April 6, 1896, (G. C, R.) 


~ With your office letter. of March 12, 1896, you transmit. the papers in 
the case of ex parte Elijah D. Steen, including an appeal filed in the 
local office at Valentine, Nebraska, J uly 23,. ‘1896, from | your office deci- - 
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sion of May re 1895; ich denied his application to amend his timber- 
culture entry No. 7985, covering the 8. 4 of the SE. 4 and the S.:4 of 
the SW. 4 of Sec. 32, T. 28 N., RB. 32, so i to embrace the S. 4 of the 

NW. 4 aiid the HE, $ of the Sw.t of Sec, 15, T. 27 N., RB. 31 W., “in : said 
land district. 

The appeal was filed by one F. M. Walcott, as seem for Steen. ” 

The records of your office failing to show that Walcott had complied 
with the regulations in regard to attorneys, your office, on August 19, 
1895, directed that appellant be notified “that he will be allowed fifteen 
- days within which to file a proper appeal, or to have his attorney com- 
ply with said regulations.” Specific directions were also. given to fur- 
nish Steen-and. his attorney (Walcott) with a copy of your said office. 
letter of August 19, 1895, which further advised the appellant that 
papers relating to a compliance with the regulations respecting attor- 
neys should be filed “in the office of the Secretary of the Interior.” __ 

On September 19, 1895, the local officers forwarded to your office cer- 
tain papers relating to Mr. Walcott’s compliance with the regulations, 
and these papers wee forwarded by your office to this Department, on 
September 28, 1895. This was all thai was done by appellant or his 
attorney in the matter of comphance with your office instructions. | 

In your said letter transmitting the papers including the appeal, it is 
stated that the records of your office did not then (March 12, 1896,) 
show that Mr. Walcott had been admitted to practice before the Depart- 
ment, and the case was submitted “for such action as yon may deem 
proper.” : 

It appears that Mr. ‘Waleott’s application for admission to practice 
before this Department was duly received and considered, and on 
October 26, 1805, he was called on to comply with regulation No. 7. 
This regulation is as follows: 

An applicant for admission to practice under the above regulations must address - 
a letter to the Secretary of the Interior, inclosing the certificate and oath above 
required, in which letter his full name nil post office address must be given, He 
' must state whether or not he has ever been recognized as attorney or agent before 
this Department or any bureau thereof, and if so, whether he has ever been sus- 
pended or disbarred from practice. He must also state whether he holds auy oflice 
of trust or profit under the government of the United States. 

The regulations tor the recognition of attorneys and agents are pre- 
seribed by the Secretary of the Interior by virtue of the act approved — 
July 4, 1884 (Vol. 23, U. S. Stat., p. 101), and section 5498 of the 
. Revised Statutes pre aucribes a penalty for — : a A 


every officer of the United States, a person holding any place of trust or profit 

who acts as an agent or attorney for prosecutiug any claim against the 
United States, or in any manner, or by any means, otherwise than in. discharge of 
his official duties, aids or assists in the prosecution or support of any such claim, or . 
receives. any gratuity, or any share of or interest in any claim from ane anny, 
against the United States, ete. 


Regulation No. 7 was, therefore, made for the protection of both the | 
attorney seeking’ ee and ne government. : 
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A recent exainination of the Secon ts shows that Mr. Walcott has 
either neglected or ignored the plain requirements of this Department, 
as set forth in the letter addressed to him about five months since. 
Had appellant not been notified that his attorney had failed to take 

the requisite steps to secure his recognition before this Department as 
an attoruey,-it would not be proper to dismiss his appeal. Tucker ». 
Nelson, 9 L. D.,.520. But he was in fact notified, as evidenced by the 
attempted effort of his attorney to be recognized. Your office appears 
to have fully complied with Practice Rule No. 82 and notified the claim- 
ant of his detective appeal, and gave him the fifteen days therein pre- 
scribed to amend it, and plainly advised him what was required. It is 
possible that he jependsd upon his attorney to perfect the appeal, but 
that cannot excuse him in the light of the facts disclosed by the record. 


7 He trusted his case to an attorney, who has failed to comply with the — 


regulations entitling him fo recognition. He has failed, after notice, to 
file a proper appeal, and the so-called appeal cannot be considered. 
The same is, therefore, dismissed, and the papers are herewith 
returned for ties files of your office. Let Mr. Steen be notified of the 
action herein taken by sending to him a b CODY of this decision. 


PROUTY %, CONDI’. 


Motion for review of departmental decision of January 21, 1896, 22 
LL. D., 54, denied by Acting Secretary Reynolds, April 6, 1896. 


TIN AL PROOF—PRACTICE—NOTICE. 
CLAPP 9, KELLOGG. 


Final proof taken by she register and recelver outside of office hours may be consid- 
ered, where it appears to have been so taken because the witnesses could not 
attend at any other time, and that their testimony was submitted with due. 
opportunity for cross-examination by the adverse claimant. 

_Iu the case of a hearing ordered on the application of an adverse claimant, the notice 

of such proceeding should be personally served on the entry man. | 


Acting Secretary Re ynolds to the Commissioner of the General Land Office, 
(J. 1. H.). | April 6, 1896. 7 | (C. W. P.) 


_ By your letter of April 16, 1895, you aapenitea ne appeal of Walter 
P. Kellogg from your office decision of February 7, 1895, rejecting his 
final proof on his pre- ou eur claim, No. 4143, to the 8.4 of the NW. £ 
and the S. $ of the NE. } of section ae Ne $8 ,R. 73 W., Leadville land 
district, Caieraae: 

I cannok concur in your decision. 

It appears from the report of the register and receiver that two of 
_ the claimant’s witnesses, Jones and Cowboy, were railroad employees, 
and had to appear at their office out of office hours—one of them before 
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9 A. M., and the ‘other after 4 P, M. Miss Clapp, who a ened as. 
prOuestanils therefore dictated the questions she desired to ask these © 
_ witnesses, which were taken down by the régister as dictated and pro- 
pounded to the witnesses, and the questions and answers sent ig the © 
local officers to your office, with the proof. — | 
Upon the ground that these witnesses were examined out of office. 7 
hours, your office rejected Kellogg’s proof, and required him to make. — 
chew proof. 

Iam of opinion that this waserror. I think, under the cireumstances, 
that the local officers were warranted in ee action. 

But it appearing from the record that notice of the hear ing ordered. 
by your office letter of September 21, 1893, as provided by rule 5 of 
Rules of Practice, was given by registered letter, and that Miss Clapp 
did not appear at the hearing, . I think another heari ing should be. 
ordered. 

The plaintiff, Mary Clapp, filed pre- emption neeianetony statement, 
No, 4103, for the NW. 4, Sec. 24, T. 7 8., RB. 73 W., Leadville land dis- 
. trict, Gina. on April 4, 1890, alleging settlement on March 10, 1890, | 
which was amended by your office letter of March. 9, 1892, to the NW. 
1 of section 25, of the same township aud range. | 

On August 16, 1890, Kellogg filed bis pre-emption aecnio® state: 
ment, No. 4143, allesine settlement on August 1, 1890. Kellogg made 
final proof before the register on March 14, 1893, oa ou the 30th of that 
month certificate and receipt, No. 1567, were issued in his favor. 

After the allowance of Kellogg’s entry, Miss Clapp addressed several 
letters to yout office, calling attention to the charge made by her at the 
time of Kellogg’s final proof, that. Kellogg had never lived upon or ecul- 
tivated the tract as required by-law, and asking the setting aside of — 
his claim and the es of her own: Whereupon a hearing was 
ordered. : | 
_ Where there is an adverse | canna under a pre: sniption filing, and 
the pre-emptor publishes notice of his intention to make final proof, the | 
adverse claimant is entitled to be specially cited. The notification to 
him need not be by personal service but may be by registered letter, or. 
uuregistered letter, the receipt of which is shown, or acknowledged: 
(Reno v. Cole, 15 L. D., 174.) But it is well settled that notice of con- 
test by registered letter is not personal service within the meaning of — 
Tule 9, of Rules of Practice, and such notice is bad as notice made under 

said rule. (Elting v. Terhune, 18 L. D. , 986). , | | 

The case at bar is clearly an adver ane pr oceeding, the result of ate: 
will virtually determine the ri ights of the parties to the land i in question. 
Hence it is in-the nature of a contest, and, as such, requires personal 
service of the notice of hearing (Parish 2. J ay 19 L. D., 403). 

The decision of your office is therelore rever sed, with. instructions to 


_. return the case to. the local officers for a rroceedings de novo on vou 


order for hearing of September 21, 1893. 
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JOEL E, DAVIS ET AL. 


Motion for review of departmental decision of October 18, 1895, Di: 
L, D., 318, denied by Acting Secretary Reynolds, April 6, 1896. 


RAILLROAD GRANT—INDEMNITY SELECTIONS—HOMEST EAD ENTRY. 
GRINNELL v. SOUTHERN Pactric R. R. Co. 


Alist of indemnity selections rejected by the local office on account of the com- 

- pany’s failure to designate losses in lieu of selections made prior to the cirenlar 

of August 4, 1885, does not Operate to reserve the lands included phone from 
homestead entry. 


Acting g Seer etar y Reynolds to the Commissioner of the @ eneral Land Office,. 
(J. I. H.) : April 6, 1895. - (FF. W. ) 


IL pane otisidered the appeal by Emory E. Gaiaal from your office 
decision of J anuary 12, 1895, holding for cancellation his homestead 
entry covering the S. 4 SW. 4, Sec. 385, T.25S,., RB. 29 E., M.D. M., 
_Visaha land district, California, for conflict with the indemmity selec- 
tion by the Southern Pacific railroad company. | 

This tract is within the indemnity limits of the sinh for said com- 
pany under the act of July 27, 1866, and was inciuded ina list of selec: 
tions filed by the company December 9, 1885, Relative to said list your 
. office decision states: “This application was allowed. and went to record 
as a selection, May 10, 1892, but the company’s rights thereunder relate 
back to the date wien the application was presented.” | 

In its answer to the appeal the company states: 


The railroad company applied to select said tract December 9, 1885, per list No. 23, 
designating proper basis therefor. The register and receiver rejected said list on 
the ground that the company had not designated losses for previous indemnity selec- 
tions. The company appealed to the Commissioner. 

The commissioner took up the list and on November 4, 1891, advised the vegister 
and receiver that their objection did not warrant a rejection of said list No. 28, and 
he returned the same for their further consideration, and required the. selecting 
agent of the company to file a new list. Whereupon the eompany prepared list. 
No. 56 giving the same loss as that iu list 23. List No. 56 was approved by the 
‘register and receiver May 10, 1*92, for all tracts on which final entries had not 

issued, and said list contains the ieneh in. question, | 

While the company’s appeal from the register and receiver’s naidatian of list 28 
was pending in the commissioner’s office, the register and receiver, on. January 16, 
1888, allowed Mr. Grinnell to make original homestead entry No. 6112 for said 8.4 
SW. 335 with the Kk. $ SW. 4 Sec. 34. On August 15, 1893, Mr. Grinnell submitted 

final a root: Said proof was rejected by the register and receiver, béecanse the tract 
‘in Séction 35 bad becn selected by the COMEALY May 10, 192, and Mr. Grinnell 
een ee | 
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nies are treated as the admitted facts in the case, bu your office 
opinion is silent as to the condition of the company’s selection list of 
December 9, 1885, and the action thereon. 
The quéstion thus presented by the record is: did the company gain 
any such right by the filing of its list on December 9, 1885, as. would 
bar the allowance of an entry upon a tract included in die list? | 
By the circular of August 4, 1885 (4 L. D., 90), addressed to the local 
officers, it was directed— 
Where indemnity selections have heretofore been made without Spacideatol. of 


losses, you will require the companies to designate the deficiencies for which such | 
indemnity is to be applied before further selectigns. are allowed. 


In referri ng to said circular, it was held in departmental decision of | 
May 1, 1891, in the case of Sawyer v. Northern Pacific R. R. Co. (12 
L. D.; 448)— hae ; 

The subsequent circular of Secretary Lamar, of August 4, 1985 (4 1. D. 90) , Tequir- 
ing a basis of loss for such selection, was not designed to invalidate selections there- 
tofore made, but required-the company to designate the losses in lien of which such. 
prior selections had been made, and directed the district officers not to receive any 
farther selections nutil such order had been complied with. 


It is cle ar therefore, that if the company had not Ganiplied with the | 
circular and. specified a basis for selections approved prior to the pro- | 
mulgation-of said circular, the local officers were justified in refusing’ | 
to receive further indemnity selections, and no rights were required by 
the attempt to make further indemnity selections, until the circular had 
been complied with, which you report was not until October 27, 1888. 

It has been repeatedly ruled that.there was no authority for an 
indemnity withdrawal on account of the grant for this company, and 
_ that no rights were acquired within the indemnity limits until selec- 
tion had been made in the manner prescribed. 
— Theallowance of Grinnell’s entryon J anwary 16, 1888, was therefore : 
proper. 

Your office aeakion holds that ‘“ there is sett of record, or in the 
proof made by Grimuell, showing the initiation of a right or claim to 
the land prior to or at the date whet the company first applied for it.” 
- The proof, however, shows that. the land “had been actually settled | 
upon and occupied ever since the spring of 1870.” 7 
It is true that the qualifications of the settler are not set forth, id 
it would be necessary to order a hearing to determine the status of the 
land at the date of selection, but as I am of the opinion that no rights — 
were acquired by the selection of December 9, 1885, and that Grinnell’s 
— entry was properly allowed on. J anuary 16, 1888, the question as to the 
‘status of the land on December 9, 1885, pecniies immaterial. = 

Your office decision is accordin Big reversed, and the company’ 8 
selection will be canceled. — 
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SWAMP LAND CLAIM-HOMESTEAD ENTRY. 
| Marquam 0; WATSANEN. 


As between a homestead. claimant and a transferee of the State under the swamp 
grant, a decision of the local office that the land is in fact not of the character 
eranted should not be disturbed in the absence of appeal, where prior to the 
acquisition of the transferee’s title the selection of the State had been finally 
rejected. 


Acting Secretary Reynolds to the Commissioner of the General Land. Office, 
(J. I. H.) April 6, 1896. (J. L.) 


This case involves the SE 4 + of. the Sk 4 of seciion 29, the EK 4 of 
the NE 4 and lot 1 of aeccou 32, T. 8 N., R.A W., son ainiie 161.50 
poe in Oregon City land district, Grozorns | 

On December 22, 1885, Olaf Waisanen made. homestead anti No. 
6415 of said land. On November 2, 1891, after final proof, he was 
awarded final certificate No. 3418. On February 24, 1892, your office 
suspended said final entry (with others) “for reason of conflict with 
the claim of the State of Oregon under the swamp land grant;” and 
directed the loval officers to advise Waisanen that he might 


elect, either to have his entry ¢ canceled without prejudice to his’ Helits under. the 
homestead laws, to contest the claim of the State under the grant, or to procure and 
forward through you a quit claim deed from the proper State authorities (of Oreg gon); : 
as provided by the act of the legislature of Febr nary 2, 1889. _ 

- Accordingly Waisanen filed a quit claim deed from the authorities of. 
Oregon conveying to him the SE. 4.of the SE. 4 of section 29 and lot 1 
of section 32, containing 81.50 acres. He could not procure a deed for 
the EK. § of the NE. + of section 32, because said authorities had previ- 
ously conveyed said vet of eighty acres tooue U.S. Grant Marquam. 

Whereupon Waisanen contested the claim of the State under the 
swamp land grant, by filing a sworn statement under oath corroborated 
by two witnesses, as required by paragraph 1 of the circular of Decem- 
ber 13, 1886, (6 L. D.279). The governor of Oregon was notified as 
os by paragraph 2, and after the lapse of sixty days after service 

of notice, the local officers reported that no action had been taken by 
him. By force of paragraph 4 of said: cireular, “the State was deemed 
concluded from thereafter asserting a claim to the Jand under the swamp 
land grant.” 

By letter.““K” of August 22, 1892, your emia: after reciting the fore- 
going facts, called the attention of the local officers to the fact, that 
Waisanen’s affidavit of contest showed that the State had conveyed to 
- Marquan the E-4 of the NE 4 of section 32, containing eighty acres; 
and to the further fact that Maraiai had not had any notice of the 
foregoing proceedings, and had. been given no opportunity to protest 
against the perfection of Waisanen’s entry. Whereupon your office 
directed the local officers to notify Marquam, and allow him a reason- - 
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able time within aii ts object or protest; and, (if any objection be 
fled), to order a hearing to determine the. character of the land . 
involved, giving due notice to all parties in interest. a. 
Accordingly on September 6, 1892, Marquam filed an atfidavit of con- 
_ test against Waisanen’s entry as to the E 4 of the NE 4 of. section 32, 
containing eighty acres, in which he alleged, that said eighty acres 
were swamp and overflowed lands within the meaning of the act of 
March 12, 1860; that he had purchased the same from the State of 
Oregon in good faith and for valuable consideration, and that he was 
then the owner and holder thereof; and that Waisanen’s entry thereof - 


was not made in good faith. Wherenpon Marquam prayed that a hear: to 


ing be ordered to. determine the character of said land and the respec- 
tive rights of the parties therein, and that Waisanen’ s enUty be 
canceied as to said eighty acres. . 
The hearing of the contest thus initiated a Marquart s was had on 
_ February 13, 14, and 15, 1893. —Ond uly" 30, 1893, the local officers found 
as matter of fact, | | oe — 
that while the land i is "aaieet to peviodieal. overflows, much of it is Sasucpiible of - 
cultivation, and crops of vegetables of some kinds and grasses, can be successfully 


cultivated md raised thereon, and it is not.sneh land as oO be taken by the State | 
of Oregon as swamp land under the act of March 12, 1860. : 


And they. recommended that Marquans. coutest be dismissed and 
that the homestead entry of Olof Waisanen be relieved from suspen- 
sion and allowed to pass to patent. 

On August 16, 1893, the attorneys for Mar quam in writing, setnowl 
| edged service of a copy of the foregoing decision of the local. officers. 
And Marquam did not appeal therefrom to your office. Nevertheless 
your office on May 10, 1804, reversed the finding and the decision of 
the local officers and held Waisanen’s homestead eutry for cancellation. 
And Waisanen has appealed to this Department. eee | 

It appears by your. office decision, that the township er Was 
surveyed in the year 1856 ; that the lands involved in this case were 
with others selected as swamp lands by the State of Oregon in the 
year 1871, but the selection was not reported to your office until Jant- 


ary 1873. By letter “K” of April 12, 1879, your office uotified. the | 


governor of Oregon that the State’s claim to said land, (naming among 
others the E 4 of section 29 and all of section 32 of T. 8 N., R.“4.W.,) 
was held for rejection, because the selection was not made vathin two .- 
years from the adjournment of the legislature of the State of Oregon 
at its next session after the date of the act of March 12, 1860; and also 
notified him that the State authorities were allowed sixty dave within 
which to appeal from-said decision. No appeal was taken, and by . 
- operation of law your said office decision became final. 3 
The pending controversy is between Mar quam and Waisanen alone, 
each of them claiming adversely to the other the E $ of the NE 4 of sec- 
- tion 32, containing eighty acres. : The deed from the State of ‘Oregon 
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to Marquam conveying said eighty acres, and bearing date.J anuary al, 

1889, is in evidence. But the record shows that the State then had no 
Hehe title, interest or estate in said eighty acres; her claim to the 
same having been twice adjudicated against her, first in 1879, and . 
again in 1892, as hereinbefore set forth. I think your office erred in 
reopening the controversy between Marquaim and Waisanen, which had 
been settled by the findings of fact by the local officers S; with which | 
Marquam seems to have been content, inasmuch as he did not appeal 
therefrom. He thereby relinquished all interest in the case, and left it 
to be decided as a matter between Waisanen.and the United States. 
The proof is clear and- uncontradicted; that Waisanen has acted in 

good faith; and has been an actual aiid! continuous resident upon his — 
| fomestena, with his wife and children since the year 1886; and has. 
built a large dwelling house and a large barn aud other structures, and 
has:made other improvements;- all. of the-value:of: $1,500; and that he - 
has made a comfortable living for his family upon the fae 

For the foregoing reasons your office decision of May. 10, 189-4, is 

hereby reversed. Marquamn’s contest will be dismissed, and Waisanen’s 
final homestead entry will be held intact. 


| RAILROAD LANDS—SECTION 3, ACT OF SEPTEMBER Be, 1890. 
CHILDS v. FLOYD. 


' The possession of land lyi ing within the overlapping limits of The Dalles Military. 
Wagon Road Company, and the Northern Pacific Railroad Company, and cov- 
ered by the forfeiture act of September 29, 1890, acquired with a view to pur-. 
chasing said land from the Wagon Road Company, does not entitle the holder to- 
perfect title thereto under the second clause of section 3 of said act. 


Acting Secretary ke ynolds ta the Commissioner of the General Land Office, 
April 6, 1896. - (WW. M. W,) 


y have considered the case of Rubert H. Childs ». William Floyd, on 
the appeal of the latter from your office decision of January 23, 1895, 
holding for cancellation his cash entry for the 8.3 N. 3 and N. " S. 4, : 
Sec. 23, T. 2 N., RB: 14 E., The Dalles, Oregon, land district. 

On January 19, 1893, William Floyd. ae application to stiches 


— the lauds in qucson ander the act of September 29, 1890 (26 Stat., 


496), alleging that he settled thereon in 1887, and that he had been . 
‘possession thereof up to the date of his application; that he settled | 
on said lands “with the expectation of purchasing the same from the 
Northern Pacific Railroad Company, if ey should obtain title to the 
same.” 

~On April .30, 1893, igs pplication was allowed, ind he mantle cash | 
ery of said land. 

On Tebruary 14, 1894, muvee iE Childs filed his corroborated aff | 
davit of contest against said entry, alleging: | 


That said land has not been in the possession of said William Floyd or any one. 
else for the past two years further than to have a fence on three sides inclosing about 
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_ four miles square, in’ which several ditferent persons own lands, as also the govern- 
ment of the United-States Bens lands within-said- inclosure whic h has not been dis- 
posed of, ; 

That the north side of said pretended inclosure has never ‘en n inelosed, and this 
auffiant is ready and willing to prove that on Sep’t 30, 1890, or prior therets or since 
said time, that the said William Floyd was not in possession of said land or had any 
contract tu purchase from the Northern Pacific Railroad Company or from any other 
person or persons that would eutitle him to purchase caid land trom the government. | 
That if this affiant is allowed he will be able to preuve that the said William Floy d 
has never complied with the law entitling him to purchase said land from the gov- 
ernnent, and that the said William Floyd has never been in possession of said land | 
Sxcopuue in common with others, and that he has not now nor has not had any’ 
improvements upon said lands excepting a fence across the west end of said land, — 
being a part of the fence that inclosed the said four mile square tract. 


This affidavit of contest. was forwarded to your office, wien. on 
March 15, 1894, order ed a hearing thereon. . The hearing was. duly: had, 
and on August 6, 1894, the local officers recommended that the contest 
ne dismissed. 

Childs appealed. 

On January 23, 1895, your office reversed the decision of the local 
officers, and held Floyd’s entry for canvellation. 7 

Floyd appeals. _ : 

~The land in question is within the limits of the grant to the State of 
Oregon for the beuetit of The Dalles Military Koad Company (14 Stat., — 
409), and which overlaps that of the grant to the Northern Pacific. 
Railroad Company under the act of July 2, 1864 (13 Stat., 365), and 
was covered by the forfeiture act of Séirenibot 29, 1890 (26 Stat., 496). 

Appellant contends that, the affidavit of contest. fails to state a& Calse 
of action, and, therefore, the case should be dismissed. . | | 

The affidavit states, in effect, that the land in question has not‘been 
in the possession of Floyd for the last two years, further than being 
-inclosed on three sides by a fence, tnclosing about four iniles square, . 
in whieh were several different persons owning lands, as well as gov- 
ernment lands; that the defendant was not in possession of said land 
or had any coutract to purchase the same from the Northern Pacific 
Railroad Company, and lias never been in possession of said land, 
excepting in common with others, etc., ete. 


While the charges are somewhat loosely and indefinitely drawn; a 


still I am of opinion that Ene are sufficient to- constitute. a cause of 
- action. 

‘The evidence shows that. prior to the passage of ae forfeiture act, 
several other persons owned, controlled and resided upon lands within 
the same inclosure with the land 3 in question. Said inclosure embraced 
all of sections 22, 23, 26, 27, 28, 35, and parts of sections 21, 32, 33, 
and 34,in the same ‘township. Some of these lands were owned by 
persons who did not oceupy them. It clearly appears that the object. 
of Floyd and others in inclosing the lands was to use them for the 
purposes of pasturing and grazing stock thereon, aud not witha view - 
of purchasing them from the Northern Pacific Railroad Company. it 
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is equally clear that prior to the forfeiture, Floyd never exercised the 
exclusive right of possession of the land in controversy, but it was 
used in common with others as pasture. 

The evidence shows that Floyd never resided on the land covered by | 
his cash entry. There is no evidence tending to show that he held the 
possession of. the land in question under deed, written contract with, 
or license from the Northern Pacific iailhoad Company: He festined 
that he had the permission of The Dalles Military Road Company to. 
fence the land, and that he intended to spuscliase it when it should 
come into market. 

- Floyd’s cash entry was allow ed upon his statements that he settled 
on the land in 1887, and had since been in fulland peaceable possession 
of the same; that. he settled said lands “with the intention of pur- 
_ chasing the same from the N orthern Pacific Railroad Company, if they 
should obtain title to the same.” His entry was evidently allowed 
under the second clause oF section : of the act of 1890, supra, which 
provides: | 


Or when. persons may have settled ita ere with bona fide intent to secure title. 
thereto by purchase from the State or corporation, when earned by compliance with 
the conditions or requirements of the granting acts of Congress, they shall be 
entitled to purchase the same from the United States . .. . + at any time 
“within two years from the passage of this act. i 


By the act of June 25, 1892 (27. Stat., 59), this provision of section 3 
of said act of 1890 was amended to ‘eetend the time within which 
persons actually residing upon lands forfeited by. the act of 1890 might | 
be permitted to purchase such Jands at any time within mnee ‘a 
from the passage of said act. 

_ By Public Act No. 8, 54th Congress, approved. J anuary 2 23, 1896, not 
yet carried into the Biatates at Large, Congress amended the act of 
September 29, 1890, and acts ameudatory thereof, as follows: 

That section three of an act entitled “An Act to forfeit Geran lands heretofore 
granted for the purpose of aiding in the construction of railroads, and for other pur- 


poses,” approved September twenty-ninth, eighteen hundred and ninety, and the 
’ several acts amendatory thereof, be, and the same is, amended so as to extend the 


_ time within which persons entitled to purchase lands forfeited by said ast shall be 


permitted to purchase the same, in the quantities and upon the terms provided in 
‘said section, at any time prior to January first, eighteen hundred and ninety-seven: 
Provided, That actual residence upon the lands by persons claiming the right to put- | 
chase the same shall not be required where such lands have been fenced, cultivated, 
or otherwise improved by such claimants, and such persons shall be permitted to 
purchase two or more tracts of such lands by legal subdivisions, whether contiguous 
or not, but not exceeding three hundred and twenty acres in the aggregate. — 


In the case of James C. Daly, 17 L. D., 498, the Department held 
that the right to purchase from the gover: nnienit forfeited railroad lands, 
accorded: ‘by ‘section 3 of the act of September 29, 1890, and the amend- 
atory act thereto of June 23, 1892, to those “who may lave settled said 

‘Jand with bona fide intent to decane Hille thereto by purchase from the 
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State or corporation,” cannot be exercised ae one who has not ostab- 
lished his residence on said lands. : 7 

In view of the. conclusion T reach in this case upon the evidence. sub- | 
mitted, it is not necessary to discuss the cases of James C. Daly, 17, 
LL, D. , 498; O’Leary v. Smith, 17 L. D., 542 ; Shafer ¢. Butler, 19 1. D., 
486; ot deter mine what: concen shonld be placed on the amenda- 
tory act of 1896, supra. 

At the trial Floyd testified as follows, respecting his fenton at i 7 
time he took possession of and inclosed the lands 1 in question: 


In chief: 
What was your intention when you took possession of we land with respect to 
acquiring title to it? 
A. Lexpected to buy it whenever it came into: market. .. . 
Q. At the time you inclosed this land, what, if any, arrangement did you have 
; moe the Dalles Military Road Company relative to holding their land? mie 
A. They allowed me to fence it with the understanding that I would buy it when 
the title was settled. . . 2. 2 | 
On cross-examination: ae | has 


. Are you the owner of the Dalles Military Road land inside of your inclosure? . 

. [have a patent from the. Dalles Military Road Company; I paid them for it, and 
ve gave me a patent, with the exception of the south half of the south half of sec- 
_ tion 23; I had liberty from them to fence it. 

Q. Then you are now the owner of two sections and a half of Dalles 3 Military Road 


Jands, are you not? 

A. Lam, : ; 

This is all. the evidence in any way. tending to show Floy as intention 
at the time he fenced and took possession of the land involved, and 
when taken altogether shows that at that time he intended to purchase 
the land of the Dalles Military Road Company, when said company — 
might see fit to sell it. There is nothing’ in the evidence to show that 
he changed such intention or intended to purchase the land of the 
Northern Pacific Railroad Company at the date of the act of 1890. 
‘The act of September 29, 1890, supra, does not accord to settlers who 
settled on what they supposed were lands belonging to the Dalles 

Military Road Company ‘the nent to poche euey lands. It only 
~ applies to— mn. oa 
- all lands heretofore granted-to any — or to. any corporation to aid in the construc; 
tion of a railroad opposite to and coterminous with the portion of any such railroad 
not now. completed and in operation, for the construction or benefit of which such | 
lands were granted, etc. : 


‘The 3d section of said.act gives the right of purchase, 


When persons have settled said lands with bona fide intent.to secure title thereto 
by purchase from the State or corporation when earned by Some ene: with the con~ 
ditions or requirements of the granting acts of Congress. ae 


_ However bona fide. and good Floyds intention may have been, at fine 
time he fenced said land or at any other time, to purchase it, of the — 
Military Road Company, when ib secured title and wanted ‘to sell it, 
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such intention would not avail him tider the most liberal construction 
of the act of 1890, supra. Said act was intended to protect and accord 
the right of purchase to all such as could bring themselves within its 
term s, and at the same time open the forfeited lands to disposition, as 
: provided in the act, to claimants under the homestead law. | 

For these reasons, Floyd’s entry must be canceled, aud your ome 
decision must pe and hereby is, affir med. 3 


HOM ESTEAD CONTEST—DEATH Or ENTRYMAN —NOTIC E. 


CLELAND v, VASQUEZ HEIRS 7 
and 
COLLIER v. VASQUEZ HEIRS. 


: In a proceeding against a Heinestewa entry on the charge that the entryman died 
leaving no heirs, or beneficiaries under section 2291, R. S., the administrator of — 
the entryman’s estate is not entitled to uotice of ae hearing. | 

If the evidence i in such a case shows that the entryman died without having Sained 
‘the Jand, and that there are no beneficiaries entitled to succeed to his interest 
the entry should be canceled. 


Acting Secretary Reynolds to the Commissioner of the General Land Office, 
(J. 1. A.) | — April 7, 1896. : (J. A.) 


The land involved: hereiu is-the E. 4 of the SW. 4, and the SW. 4 of 
the SH. 4 of Sec. 4, and the NW. 4 of the NE. 4 4+ of Sec. 9, T. 7 oe 
R. 2 E., 8. B. M., Los Angeles, California, land distaots | 

Taare a4, 1890, Refugio Vasquez made homestead entry for said 
tract. March 10, 1393, L. Theodora Cleland filed an affidavit of con- 
test against said entry. This affidavit was held inswificient by the 
local officers who returned the same to the contestant, allowing her ten 
days within which to make the charges more specific. _ 

March 11, 1893, the local officers allowed David C. Collier Jr. to file 
an affidavit of pantest subject to the rights of Cleland to proceed against 
.the entry. The affidavit filed by Collier alleges: : 


That the said Refugio Vasquez died about the 15th of November, 1890, has wholly - 
abandoned said tract, and changed his residence therefrom for more than six months 
since making said entry, and next prior to the date herein; that said tract is not 
settled upon and-cultivated by said party as required by law. | 


~ March 29, 1893, Cleland filed an amended affidavit of contest alleging: 


‘That the said Refugio Vasquez died about the middle of November, 1890, and left 
no heirs, as he repeatedly stated prior-to his decease, and also that during the more 
than two years that have elapsed since said decease, mee no neues of any class have 
laid any claim to said above deseribed land, 


On this affidavit the local officers issuéd notice of hearing to be had 
qi une 8, 1893, on testimony to be taken before the county clerk of San 
Diego county, at San Diego, California, May 30, 1893. 
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Notice was servéd by publication. With the proof of service the con- 
testant filed the affidavit of Horace i. Cleland to the effect that on — 
_ April 12,1893, he served a copy of the notice of hearing personally — 
on John Falkenstein, ¢ administrator of the estate of everp eo een 
decreased. 

May 30, 1893, the contestant submitted testimony showing: that: 
Vasquez died in November, 1890, and that he had no relatives. On the 
same day the attorney for John Falkenstein entered a special appear- 
ance for the purpose of protesting against the introduction of testiinony 
on the ground that “Jolin Falkenstein, administrator of the estate of 
Refugio Vasquez, deceased, has not been legally notified to appear at 
the time and place set for taking such bey hi ony: ” No affidavit was 
filed in support of the protest. 

November 2, 1893, the lucal officers sondeeea decision recommending 
the sancellacion of the entry. November 23, 1893, David ©. Collier 
filed an. appeal from said decision, to. your office. 

- November 24, 1893, John Falkenstein filed a motion for a review of 
the decision of Noveibers 2, 1893, on the grounds: 

' (1) That no notice of hearing was served on him. | 
(2) That the question raised by Cleland’s affidavit of contest ais 
become res judicata by reason of the dismnissal of a former contest 

brought by her on the same ground. 

(3) That under the laws of the State of California sufficient time has 
not elapsed to bar the heirs of Refugio Vasquez from. appearing | and 
laying claim to the land. 

In his affidavit filed in support of the motion Falkenstein alleged 
that he is the administrator ot the estate of Refugio Vanes dleceased, 
and that-no notice of hearing was served on him. 

_ February 3, 1894, the local officers set aside their decision of Novem: 
ber 2, 1893. February 12, 1894, they issued a-notice allowing the 
administrator to submit evidence on March 28, 1894, before the county 
elerk of San Diego uy, to be considered ou final hearing April 2, — 
1894. 7 
March 28, 1894, Falkenstein submitted testimony showing that ng 
was public administrator of San Diego county on January 16, 1891, on 
which day he was appointed administrator of the estate oe Refugio 
Vasquez; that the estate consists of the land in controversy; that he 
has made some effort to find heirs to the estate of Vasquez, but has 
found none; that on account of the contest he has not made any great 
effort to find heirs; and that about twenty days after his appointment 
as administrator of the estate he put a man in possession of the land. 
The contestant did not appear at that time, as she mistook -the date set 
for final hearing for the date of submitting testimony. After offering — 
his testimony Falkenstein moved the dismissal of the contést on the 
ground, in substance, that the contestant’s testimony taken May 30, 
1893, can not be considered, as-it was taken without notice-to him. 
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Pere 2, 1894, the contestant appeared before the county clerk and 
submitted testimony showing that the man who was put in possession 
of the land by Falkenstein diéd more than two years before the hear- 
ing; that no one-claiming title by descent from Va asquez has ever cul- 
tivated the land; and that she has been in possession of the land and 
has.been cultivating the same for about two years. 

April 5, 1894, before the testimony offered by Cleland April ond, was 
received by the local officers, they rendered decision as follows, after 
making a statement of the facts, and specifically referring to Falken- 
‘stein’s testimony to the effect that he had. put a man in posecenoy of 
the land: : | 


“Possession by the administrator is possession by ai heirs (6 L. D., 672 and ve 
cases therein cited), and as in a former contest by the same contestant, against the’ 
said entry, it was held in letter ““H” of January 6, 1892, that ‘the question as to 
whether there are any heirs living conipetent to make final proof can only arise upon 
an attempt to submit. such proof,’ which decision was affirmed by Departmental 
dlecision of December 15, 1892, forwarded by letter-“‘H” of December 29, 1892, we 
| must recommend that said contest. be dismissed, and our former decision of Novem- 
ber 2, 1°93, is rev oked. . 


pu 4, 1894, Cleland filed an appeal abt said decision. 

Reais 16, 1894, your office considered the case on the appeals of 
Cleland snd-Collier: the appeal of Collier having been filed November. 
23, 1893, as above stated, and dismissed Collier’s contest on the ground 
that the charges contained in his affidavit, hereinbefore set out, are 
insufficient. As to Cleland’s contest said decision holds as follows: 


It appears that on March 16, 1891, Cleland filed a prior contest against said entry, 
alleging the death of the entryman and that he left uo known heirs. By letter “*H” 
of Jan, .6, 1892, said contest was dismissed for the reason that “ the question as to 
whether there are any heirs competent to make final ae cau «nly arise upon an_ 
attempt to make such proof.” | 

In this (the present) contest the nature of the char oes are not explicit—whether 
the want of heirs or default as to oonene and cultivation on the pee of the 
heirs. 

On May 30, 1893, Cleland appeeted and submitted testimony tending to show that. — 
there are no living heirs “competent to take and on said grounds it was determined 
{in her prior coutest) that contest would not lie, by letter ‘‘H,” of Jan. 6, 1892, 

On April 2, 1894, she appeared and testified that there had been no acis of cultiva- 
tion or improvement for or by the administrator for two years last past, and another 
witness testified to the same effect. It being shown.that there are no heirs and there 
being no acis of cultivation or improvement by the legal representatives for the 
period alleged, a cancellation of the entry would be warranted on account of failure 
to improve. 3 7 : 

The testimony, however cannot be considered other than as ex parte affidavits and 
not as evidence in the case on account of the failure of Cleland to appear and sub-_— 
mit the same on the date set therefor.. The allegations, however, are sufficient to 
order a further investigation, it appearing that the failure of Cleland to appear 
on March 28, 1894, was due to conflict of dates, and she evidenced her eye faith by 
oe with her. witnesses on April 2, 1894. . 


The local officers were therefore directed, in the sent of the dis. 
missal of Collier’s contest becoming final, to, proceed de novo after due 
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notice to the Heine and legal. representatives, on the charge of failare 

_ to improve and cultivate the land. 
The appeals of Collier and Cleland from said decision bring the case 

before ine for consideration. s 

- Collier contends that the contest of bieeaa should be cemiased. and 

that he should be allowed to contest the entry. Cleland assigns error, 

in substance, in not holding the entry for cancellation and awarding 


-. her the preference right of entry. 


_. Collier’s appeal does not: merit discussion The decision appeulea 
from is affirmed in so far as it dismisses his contest. 
Under the rules of practice it was necessary for Cleland to serve 
notice of coutest, directed to. the heirs: of Vasquez, by. publication. 
‘She has complied with this requirement. I see uo reason for holding 
that the administrator of Vasquez’ estate must: also be served with 
notice. Administrators or executors have no right or authority in‘ 
Teference to the claims. of deceased homesteaders except, in- case of 
the death of both father and mother, for the benefit of infant children, 
_ Sec. 2292 R. S. In a contest brought against a homestead entry on 
the charge that the entrymau died, leaving no heirs, the administrator 
of the entryman’s estate is not entitled to noticé of hearing, as under | 
the allegations made he has no interest to defend, and is not a pr oper 
_ party to the case. -Falkenstein can therefore not be heard in defense | 
of the entry. | 

Under Sec. 2291 R.S., in case of the entryman’s dant! his aon 
and in case of her death his heirs or devisee may make final proof. It 
seems that the contestant used the word heirs in its general sense, 
intending to charge that there is no beneficiary under said Sec. 2291. — 
The beneticiaries, if there are any, have been | eee? under 
the general name of heirs. 

The testimony introduced May 30, 1893, shows nothing more aaa 
that the entryman was “all alone”; that he was born in Mexico; and 
that he frequently said he had no "relatives at all. As the entryman 
- had the right to devise the land this testimony, considered by itself, is — 
not sufficient to warrant the cancellation of the entry. From the tack | 
that the administrator appeared and on March 28, 1894, testified that 
he had found no heirs, and made no reference to any will, it seems that. 
the entryman did’ not devise the land. . Although the administrator | 
‘was not a proper party to the case I see no reason why his testimony 
should not be considered in connection with the contestant’s testimony. _ 
I therefore find that the as died roenane no beneficiaries under _ 
Sec. 2291 R. 8. 

‘The entryman was not at ‘he time of his death entitled to a aunt / 
for the land. His heirs, if there are any, could not acquire title to the 


~. land except under the provisions of Sec. 2291 R.S. The provision of 


the Civil Code of Calitornia that non- resident amen heirs have five | 
10332—VvoL 22 29 | 
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years within wich to appear aud claim property which they take by 
succession has therefore no application to the case at bar. 

t have examined the record in the prior contest brought by Cleland 
against this entry and find that your office did not dismiss that contest 
on the holding, as stated in the decision appealed from, that “the ques- 
tion as to whether there are any heirs ving, competent to make final 
proot, can only arise upon an attempt to submit such proof.” The 
affidavit of contest, filed March 16, 1891, alleged that the entryman 
died in November, 1890, leaving uo known heirs, and that he had | 
abandoned the land for more than four months prior to his death. It - 
will be observed that this affidavit did not charge that the entryman 
left no heirs, but only that he left no known heirs.. This allegation was 
insufficient. The only charge on which the entry conld have been can- 


: — celed was that of abandonment, which the contestant failed to prove. 


The local officers rendered decision recommending the cancellation of 
the entry on the finding that the entryman died leaving no heirs. On 
appeal your office correctly held, January 6, 1892, that the only issue 
presented was that of abandonment and as the testimony did not sus- 
tain the charge of abandonment the decision of the local officers was _ 
reversed and the contest dismissed. It was incidentally stated that | 
és the question as to whether there are any heirs living , competent tO - 
make final proof, can only arise upon an attempt to sabate such proof.” 
On Cleland’s appeal the decision of your office was formally atiirmed.— 
It was not necessary to discuss the case and to’ express dissent from 
the statement above quoted. That statement was not sanctioned by — 
the Department, It was, on the contrary, out of accord with the depart- 
mental decisions on the question. In the case of Peter W. Bennet, 6 | 
L. D., 672, a relinquishment, executed by the administrator acting — 
ander or der of the probate court on the finding that there are no heirs, 
was held to be sufficient evidence to warrant the cancellation of a home- 
stead entry. See also Richard’ Clump, 3 L. D., 384, in which case a_ 
homestead entry was canceled before the expiration of the statutory 
period for the submission of final proof, on the showing that there were 
no beneficiaries under Sec. 2291 R. S. It follows that your office erred 
in holding that the question of failure of heirs can arise only upon an 
attempt to submit final proof. 

As the testimony shows that there are no beuelicianice under Sec. 
2291 R. 8., the entry should have been held for cancellation. The 
decision appealed from is accordingly reversed. 
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RAILROAD RIGHT Or WAY RESERVATION IN PATENT—LOCATION. 


FLORIDA CENTRAL AND: PENINSULAR B. R. Co. v. BELL Er AL. | 


In issuing patents under the public land laws for lands over which a railr oad right 
of way exists, such right may be reserved, in the absence of statutory provisions 
operating to protect said right of way. 7 

‘The location of a right of way across a reservation, wherein the grant is confined to 

such right of way, operates to exhaust the right of the company so far as the 
rights of others are concerned; and if such location, on the subsequent construc- 
tion of the road, is abandoned, the rights of adverse claimants will not be 
einbarragsed by reserving a right of way, on the dine as constructed, in we | 
patents issued to such claimants. os 


itina Secretary Ren ynolds to the Commissioner of the General Land Office, 
(J.i.H.) |. April.7, 1896. (G. B. G.) 


The #F Florida Central and Peninsular Railroad Company has appealed | 
from your office decision of November 4, 1895, holding that a reserva- 
tion of right of way should not be inserted in certain patents to be 
issued to homestead and preemption claimants for lands within. the 
boundaries of what was the Fort Brooke military reservation, in the 
Gainesville land district, Florida, over which said company ve a line 
of constructed road. 

By departmental deeision of July 24, 1894, in the case of Mather 
et al. v. Hackley’s Heirs (on review, 19 L. D., 48), these lands were 
awarded to the parties in interest, as follows: . : 
_ To the heirs of Lewis Bell, deceased, lot 8, Sec. 24, T. 29 8., 18 KE. 

To the widow of Edward T. = deceased, lots 9 (and 10), same 
section, township and range. ; 

To Frank Jones, lot 15, Sec. 18, same township and range. 

Martha Stillines (now Turner), widow and heir of Andrew Stillings, 
deceased, lot 12, Sec. 19, same township and range. : 

To J ulius Gissar: lot 13, Sec. 19, same township and ran ve. 

The history of these lange: pertinent to the issue now presented, is, 

briefly, as follows: 
In March, 1824, that portion of the Fort Brooke reservation in which 
the lands are eoied was occupied under instructions from the War 
Department, by United States troops in cantonment, and was so 
reserved until December, 1830, when it was formally reserved by. exec- - 
utive order, In which its iuaies were fixed at sixteen miles square. On 
January 4, 1883, they were relinquished by the paca of War, and 
restored to the public domain. 

The respective rights of the- deinaants in interest, as fixed by 
departmental decision aforesaid, were initiated by homestead and pre- . 
.emption filings, or applications to file pre- emption declaratory state- 
ments as of the following dates: 

The heirs of Lewis Bell, by declaratory statement of said Bell, now 
deceased, filed March 30, 1883, 
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Lizzie W. Carew, widow of B. S. Carew, by the. homestead entry of 


co said Carew, made March 22, 1883. 


Frank Jones, by application te to file declaratory statement on nee 5, 
1883. , 

Martha Stillings, widow and heir of Andrew Stillings, deceased, by 
application of the said nulnes to file EecianaLoly: statement on April 
25, 1883. . 
| ‘ ulius Cesar, oy open to file declar atoi y statement on April 23, 
1883. 

The grant to the Florida Central and Peninsular Railroad Company 
was made by act of Congress, May 17, 1856 (11 Stat., 15), The com- 
pany filed its map of definite location on December 14, 1860, but it was 
not approved until January 28, 1881, for reasons not necessary to con- 
sider, the railroad company bang without blame, an d therefore lost no 
rights by the long delay. 3 , 

The act of May 17, 1856 (supra), granted to said company every alter- 


nate section of land designated by odd-numbers, for six sections in — 


width on each side of said road, for several lines, among which was one 
“from Amelia Island, on the Atlantic, to the waters of Tampa Bay.” 

The question here involved arises under the last proviso of the gr ant- 
ing section, and is as follows: . 
~ And provided further, That any ‘and all lands heretofore reserved to the United 
‘States by any act of Cengress, or in any other manner by. competent authority, for 
- the purpose of aiding in any object of internal improvement, or for any other pur- 
pose whatsoever, be, and the same are hereby reserved to the United States from the 
operation of this act, except so far as it may be found necessary to locate the routes 
of said railroads or branch through such reserved lands; in which case the right of 
way only shall be granted, subject to the approval of the President of the United 
States. . 

It appears that the road was built, but in crossing the reservation | 
aforesaid the line of constructed road deflects from the line of definite 
location, just how far does not appear, but it appears to have been a 
considerable distance, conceded in ar guendo to be more than two hun- 
dred feet, but within the lateral limits of the grant, if by operation of 
‘law these lines extend across the reservation. The line of definite 
‘location does not touch the lands in controversy, except at a point on 
lot 16 where it crosses the line of constructed road at a large.angle. . 

- The appeal and answer raises a number of questions, some of which 
are frivolous, and some of which are res judicata. | Stripped ot all these, 
there are two questions of controlling importance. _ 

1st. In crossing the Fort Brooke military reservation was the com- 


pany authorized to deflect its line of constructed road from its line of | | 


‘definite location, and as subsidiary to this, could it do so where rights 
‘had attached under the homestead and pre- emption laws to the lands 
affected thereby, after definite location and in advance of construction ? 
2d. If the road has aright of way over these lands, should this right - 
_ be proeerved in the patents to be issued to the owners of the land? 
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Inasmuch as an affirmative conclusion on the second avesion must 


be reached to make a consideration. of the other scaae it will be. ad 


| cousidered first. 


In the case of the Pensacola and Toutes! Railroad Goninsiig: 19 _ 


: i ‘D., 386, this question was considered at length, although presented. 
in ‘a. somewhat different aspect. The question there presented was, 
whether lands over which a railroad company had a grant of right of 
way, subject to forfeiture for failure to build its road, could be patented: — 
_ to claimants under the public land laws, in the absence of a declaration. 
of forfeiture of the right of way. On this question it was therein held: 

(syllabus) : 7 , , 
A statutory erant of a railroad right of way is a grant of an easement, and the- 
lands over which the right of way is located may be disposed of by patent to sal - 
subject to whatever right the company may have in the oy 
and it was said in’ that decision : — 

Your office is advised to issue patents for the land affected by the Lonisville and. 
Pensacola Railroad grant, reserving in general terms such rights as the company_ 

may have in the same by virtue of said grant. 

To reach this conclusion it was held by necessary implication that 
the company was entitled to a reservation of its rights in the patent. 
If this be true of a railroad company, where right of way is subject to 
forfeiture, it is true a fortiori of a company who has coniphied with the 
conditions of the grant. 

In the case of ex parte Mary G. Arnett (20. L. D., 131), it was held 
that a claim reserving the right of way should not be j inserted in final 
certificate of entry and patent for land over which a right of way has 
been granted under the act of March 3, 1875, where it appears that 
there has been a breach of the conditions imposed by said act, but no~ 
re-assertion of ownership by the government. This was put on the 
express ground that the fourth section of said act provided, that ‘all 
such lands over which such right of way shall pass shall be disposed of. 
subject to such right of way,” that therefore the rights of tle railroad 
company (if it had any) were protected by statute, and the case of the 
Pensacola and Louisville railroad eompany. (supra) was in this regard - 
distinguished. | 

In the case at bar there is no question of forfeiture for failure of the’ 
conditions subsequent, and the public land laws under which these 
patents will issue do not in terms protect the company’s rights. Il am,. 
therefore, of opinion that if the plaintiff company has a grant of right’ 
of way across said reservation on the line of its constructed road, and. 
is not estopped from asserting that right by its own acts, the limitation 
asked for should be incorporated in the patents. 

On the first question it is contended by the company that by oper-— 
ation of law the lines of the lateral limits of its grant are extended 
across the reservation for the purposes of a right of way, that it had a. 
right to build-its road anywhere within such limits, and that in cross:: 
in g the reservation. its road was built within such limits. 
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- There can be little doubt: as. a general proposition that a railroad may 
deviance i in construction from its line of definite location, rendered nec- 

essary to avoid engineering obstacles or remedy defects in the original 
location, not destroying the identity of the road constructed with the 
one located and confined within the limits of. the grant, and that the 
right of the company to the lands conferred by the grant will not be 
defeated thereby. It was so held by the supreme court, in the case of 
Van Wyck v. Knevals (106 U. 8., 360), and by the decision of Secre- 
tary Lamar in the Chicago, St. Paul, Minneapolis and Manitoba Rail- 
way Company (6 L. D., 209), in which the law and decisions governing 
this question are reviewed at length. But unless it be concluded that 
the lateral lines of the company’s grant are extended across the reser- 
vation in question, then an analogous application of this rule to a right 
of way only would confine the company to the limits of its line of defi- 
nite location, the width of which, in the absence of statutory desigua- 
tion, would ie confined to such tere itory as the necessities of the road 
require, and any further deflection would be an abandonment of its 
definite location, and therefore of its right of way. 

.The cases cited are not in point on this question, and no decision has 
been cited by counsel which is conclusive or even persuasive of the | 
soundness of the contention here made, nor have I been able to find an — 
authority on the precise question here involved. There does not 
appear to be any good reason for extending these lateral lines. It 
would serve no other purpose than to secure to the company the right 
to change its line of constructed road a distance of six miles on either 
side of its line of definite location, and thus practically reserve from 
disposition a tract of land, twelve miles wide, until the company has 
actually constructed its line, or render uncertain the title of every nan 
who makes entry of any of said lauds. Ido not believe that Cougress 
so intended. A right of way was granted over this reservation on any 
line the company might select. Until this. selection was made it was 
the duty of the government to take no steps that would interfere with 
_ the free exercise of this right. Theselection was made in this case by 
filing a map of definite location. The right granted had then been 
exercised and exhausted, so far as the rights of others are concerned. 

In the case of Sinith v. Northern Pacific Railroad Company (58 Fed- 
eral Reporter, 513), in which was involved the question of the right of 
said. company to defleet its line of road from its line of definite location 
under a grant of right of way by the act of Se 2, 1864 (13 Stat., 217), 
it was held: 
| The fact that railroads frequently deviate from their lines of definite location, as 
fixed on their maps, is no ground for inferring that Congress intended that the right 
of way should follow the constructed road, and not the line fixed on the map, for the 
act, while providing for such deviation by giving the company the right of eminent 
domain, by its other provisions indicates a purpose to have the railroad actually con- | 


structed on the line fixed by the map, and to limit the right of .w Way granted to the 
- two hundred feet on each side of that line. 
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_ It is contended by counsel for the. company that this. case is in direct 
eon niet. with the decision of. the supreme court in the ease of Railroad 
Company %. Baldwin (103 U. 8., 426), and should not ene be 


relied on. | 
J do not so under stand the Baldwin case. At the atest the ane 

to the plaintiff company in that case the land in controversy was vacant 
and unoccupied Jand,of the. United States. Baldwin acquired what-. 
ever rights he possessed two years prior to definite location. The com-_ 
pany contended that Baldwin. took the land subject to the right of way; 

Baldwin contended that the grant of the right of way took effect only 
from the date at which the company filed. its map. designating the.route 
with the Secretary of the Interior. The court said : | 


The act of Congress of July 23, 1868, makes two-distinet grants; one of lands to 
the State of. Kansas for the benefit of the St. Joseph and Di nver City Railroad Com- 
pany in the construction of a railroad from Elwood in that State to its junction with 
_the Union Pacific via Maryville; the other of a right of way diz ect y to the company 
itself. 


‘But the grant of the right of way, by the 6th section, contains no reservations Or 
exceptions. It is a present absolute grant, subject to no. conditions except those 
necessarily implied, such as that the road shall be constructed and used for the pur- 
poses designed. Nor is there anything in the policy of the government with respect 
to the public lands whicl: would call for any qualification of the terms. 


ora * % * 


* En . . ot . * 


The right of way for the whole distance of the proposed route was a very impor- 
tant part of the aid given. If the company could be compelled to purchase its way 
over any section that might be occupied in advance of its location, very serious 
obstacles wonld be often imposed to the progress of the road. For auy loss of lands 
by settlement or reservation other lands ate given, but for the loss of the right of 

way by these means no compensation is Pprevined, nor could any be given by une 
substitution of another route. 

The uncertainty as to the ultimate location of the ae of road is recognized . 

throughout the act, and where any qualification is intended in the operation of the 

grant of lands, from this cireumstance, it is designated. Had a similar qualification 
upon the absolute grant ot the right of way been intended, it can hardly be doubted 
that it would have been expressed. The fact that none is BR PECHEEM is conelnsive 
that none exists, 

We see no reason, therefore, for not giving to the words of present grant, sith 
respect to the right of way, tbe same construction which we should be compelled to 
give, according to our. FepoMEe® (lecisions, to the eu of lands had no limitation 
been expressed. ——_ 
— We are of opinion, therefore, that all persons acquiring any portion of ‘the pablie 
lands, after the passage of the act in question, took the same snbject to the right 
of way conferred by it for the proposed road. 


It is evident that the court had oa consideration a very different 
case from the one here presented. There was no deflection of line 
from definite location. The road was. actually constructed on the line 
selected by the company, and approved by the Department. The case 
does not hold anything except that sucha grant “is absolute and in 
presenti, and a party subsequently acquiring a parcel o such lands. 
takes it subject” to the right of Ways, 
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The case at bar is ‘different in two important pattioniaee.. The home- 
stead and pre-emption claimants herein do not seek to acquire title to 
-Jands over which a railroad company has selected. its right of way by 
‘map of definite location, nor did the company build on its line of defi- 
nite location. That the grants of right of way and of lands in aid of 
the construction of plaintiff company’s road were grants in presenti; 
that these grants were a float until the line of the road was definitely 

fixed, and that then the selection of the lands and of the right of way 
was made thereby, and the right to lands and easements thus selected 
vested in the company as of the date of the grant, are propositions 
well settled. See Railroad Company v. Dunmeyer, 113 U.S.; St. Paul 
and Pacific R. R. Co., 139 U.S., and cases cited. But these principles 
do not sustain the contention of the plaintiff company herein. The 
grant of riglit of way to the Florida Central and Peninsular Railroad 
across the Fort Brooke Reservation was a grant in presenti, and 
attached on definite location as of the date of the grant, but it did not 

_ attach to the whole reservation. The map of definite location was a _ 
designation of. the lands selected for the purposes of the right of way, ° 
and the company’s right attached to these lands as of the date of the 
grant, and by this act all other lands within the reservation were 
released from the company’s claim. If the government were the only | 
party in interest, the same cogent. reasons would not exist for invoking 


a strict interpretation of the law, inasmuch as it would make no differ- . — 


ence to the government at what point the railroad crossed the reserva- 
tion, but I am of opinion that the company has no legal right to 
materially deflect its road from its line of definite location, and where 
adverse rights have attached to lands affected thereby, the land depart- 
ment will not embarrass the remedy of the legal title holders of such 
lands, against the company inthe courts, by making reservations of 
rights of way in the patents to be issued to the owners of the land. 
Your office decision | 1s affirmed, | 


ABANDONED MILITARY RESERV ATION_FORT ABRAHAM. LINCOLN. 
INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
| GENERAL LAND OFFICE, 
: 7 | : —Washin pany C., March 19, 1896. 
REGISTER AND RECEIVER, 
Bismarck, North Dakota, 

GENTLEMEN: The appraisal of the lands in the Fort Abraham Lin- 
~ eoln abandoned. ca PALEY ae reservation has been SPE oved by the Seer oy 
~ of the Interior. 
| The lands on-this sseuvation: are subject to sispuanl under the sei of 
August 23, 1894, (28 Stat., 491). See circular December 1, 1894, (19 
L. D., 392), | a | | -_ 
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On April Oo; 1895, (30 L. D., 303), the Saonsiany. directed this office to 
issue instructions under said act of August: 23, 1894, as follows: | 
‘That the homesteader be given the option in making payment upon his entry of 
these lands, of making his payments i in five equal payments to date from the time of 
the acceptance of his proof tendered on his entry, and that the rate of interest upon 
deferred payments be charged at the rate of 4 per cent. per annum. | : 
A copy of said appraisal has been filed in your office, and upon the 
request of entrymen you will inform them at what rate the lands entered 
- by them have been appraised. ss 
In allowing entries for lands in this -sneeeation you will, in eadh 
case, endorse on the applications ‘Fort Abraham Lincoln Reservation, 
Act. of August 23, 1894, ” and make the same aun Ouanoy on your 
abstract of homestead entries: r 
Under. the provisions. of the homestead . law, an seen has the 
right either to commute his entry after fourteen months from the date — 
- of entry, or offer final proof under Sec. 9291, k.S. In entries under 
- gaid act of August 23, 1894, he may, at his option, commute after. 
fourteen months with. fall payment in cash or, after submitting ordi- 
nary five year final proof and after its acceptance, he may pay for the 
land the full amount of the appraised value thereof, without interest, 
er he may make payment in five equal installments,. the first payment 
to be made one year after the acceptance of his final proof, and subse- 
quent payments to be made annually ther eafter, interest to be charged 
_ at the rate of 4 per cent. per annum from the date of the acceptance 
Of final proof until all payments are made. | 
In case the full amount is paid after fourteen ‘mouths from date of | 
entry you will, if the proof is satisfactory, issue cash certificate and 
receipt; and in the event that regular final proof is made, and the full | 
amount then paid, you will issue final certificate and receipt; but when 
partial payments are made the receiver will issue a receipt only for the © 
amount of the principal and interest paid, reporting the same in a special 
column of the abstract of homestead receipts, and at the time the last 
payment is made, you will issue the final peuere as in onenaty OMe | 
stead entries. _ 
In issuing final papets, you will make the proper Ganon one thereon: | 
as well as on the applications and abstracts, as before directed, to show 
that the entry covers land in the Fort Abraham Lincoln Reservation. — 
You are further advised that the same rule, as to the allowance of © 
credit for residence prior to entry aud for military service, applies to. 
entries under the said act of August 23, 1894, as ie other nomestend 
entries, ~ : 
Where, upon submits final pnobte the entrymen siece ve ae’ 
payment for the lands entered in five annual installments, you are 
authorized to make the usual charges for reducing the testimony to 
writing, but as the final certificate and receipt cannot be issued until 
the last payment is made you cannot charge the final. commissions: 
until said final certificate and receipt are issued. 
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. Where the entrymen submit Anak proofs. and elect to pay for the 
lands in installments, you will not give said proofs currelit hun bers. 
and dates, but will, if they are acceptable to you, nake proper notes 
on your recor ‘ds showing that satisfactory proof has been made aud the 
dates upon which the partial payments must be made, and then trans- 

mit said proofs to this office, in special letters, and not in your monthly 
returns, for filling with the original entries. : . 

There are no guarantees to be taken in order to secure the payment. 
of the installments, but if, when each installment is due, any entryman 
fails to pay the same you will report the matter to this office when 
proper action will be taken in the case. 

By letter “C” of January 28, 1896, you were directed, under instruc- 
tions from the Secretary of the Interior, not to allow entries for lands 
in Sibley Island, which is a partof this reservation. You will observe - 
said instr ition until further orders. te 
- The official plats show that the lands in said Island embrace lots 5 
and 6, Sec. 29; lots 7, 8, 9,10 and SW. 4 sec. oe lots ae 2,3, 4, and . 
SE. 4 SE. 4, Seis o2 ee 2,3, W.4 NE. 4, NW.4 SH. E and ‘SW. 4, . 
Sec. 33; lots 5, 6, aaae 7, Sec. 34, T. 138 N., RB. 80 . and lots 12 and 
oa Ses. 3; lots 6, 7, 8, 9, 10 and 11, See. 4; ‘ots 1, 2, 3, 4, 5, 6, 5.4 NE. 

4,5E.4 NW. 4, SE. 4 4, aud NE. 4 LNW. 2 4, ‘See. 5; lots : ‘and 10 Sec. 3: 
and lot 5, Sec. 9, T. 137 N., BR. 80: We | 

| There is now pending ia Congress a bill proposing to grant to the 
State of North Dakota for educational purposes all, or so much as 
belongs to the eovernment, ot sections 11, 12, 13, 14, 28 and 24, T. 138. 
N., R. 81 W., together with the buildings tiereon. 

You will therefore not allow any ettries for lands in said sections. | 

The line of the Northern Pacific Railroad, in North Dakota, was- 
definitely located from Fargo to Bism arck, May 26, 1873, and from Bis- 
marck to the Little Missouri River, July 20,1880. The terminal between 
these two locations passes through townships 137 and 138 N., ranges 
80 and 81 west, wherein said reservation was located. . Such lands of — 


the reservation as lie east of said terminal and were facluned inthe | 


original reservation of February 11, 1873, were excluded from the rail- 
road grant. The balauce of the land vine east of the terminal (those 
- embraced in the reservation as enlarged) were not so excluded. by reason 
of the reservation, and the claim of the railroad company thereto must 
be adjudicated in the usual manner. | 

- All the lands lying west of said terminal and included in the reser- 
vation, either as originally established or enlarged. were excluded and 
excepted from the railroad grant. 

Very respectfully, | ELE, BEST, 

a, ae : Assistant Commissioner. - 
Approved, April 10, 1896. | | 
JNO. M. REYNOLDS, © 

_ Acting Secretary. - 
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'. RATLROAD LANDS-SECTION 5, ACT OF MARCH 3, 1887. 
OSBORN ET AL. v. KNIGH. 


The erroneous denial of an asserted right of purchase anaes section 5, act of March . 
38, 1887, and recognition of intervening adverse claims, will not preclude subse-.. 
quent supervisory action on behalf of the applicant, if the lands’ invols ed are: 
eae within the jurisdiction. of the Department. : : 


Actitig g Seer etary Reynolds to the Commissioner of the General Land Office, 
(J. I HH) -_ April 10, 1896. . : (F. W. ©.): 


Under date of October 1, 1895, upon a motion for re-review of depart- 
mental decision of March 3, 1893, not reported, filed ou behalf of John 
H, Knight, the facts. relative to certain lands in Sec. 35, T. 48 N., R. 4 
W., and Sec. 3, T. 47 N., R. 4 W., Ashland land aistnes Wisconsin: 
mnyolved in the case: of ALR. Osborn et. al. v. John H. Knight, were 
reviewed. | 

This Jand is within the limits of the eons withaea val made 
‘under the grant of June 3, 1856 (11 Stat., 20), to aid in the construction. 
of the Bayfield branch of the road now kuown as the Chicago, St. mens 
Minneapolis and Omaha railroad, 

By the. act of May 5, 1864 (13 Stat., 66), ae erat of 1856, before 
referred to, was increased from six to te n sections per mile, and a Lew 
grant was also made of ten sections per mile to aid in the eonett uctiow 
of the road afterwards known as the Wisconsin Central railroad. Upon 
the location of the last mentioned road, the land in question was included — 
within the primary limits of said grant and was also found to be within 
the four miles additional grant for the Omaha road, so that it is within 
' the common ten miles limit of the two grauts under the act of 1864, . 

Under the rulings of this Department, made prior to the decision of” 
the supreme court.in the case of the Wisconsin Central railroad com- 
- pany v. Forsyth (159 U. S., 46), it was held that lands within the 

indemnity limits. under the ae) of 1856 were excepted from the grant 
made by the act of 1864, so far as the Central company is concerned, — 
_ This was the ruling which prevailed at the time of the adjustment of” 
the Omaha grant, and the land in question was held to have been 
excepted from the Central grant, because of said reservation — indem- | 
nity purposes under the act of 1856. | 
— On October 25, 1889, Knight filed an application to purchase land 

within the sections first described, under the provisions of section five 
of the act of March 3, 1887 (24 Stat., 556), alleging that he had pur- 
. chased the land from the Wisconsin. Central railroad for a valuable con- 
sideration. Protests were filed against the acceptance’ of Knight's 
proof, by A. R. Osborn e¢ al., and upon the record made in said con- 
troversy your office found that Knight was not a. bona fide purchaser 
for the reason that it was Shown that he had been register of the local 
office at Bayfield, and — therefore, apprised of the condition existing 
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_ between the two grants and must have had knowledge of the fact that 
these lands had been reserved for the Omaha grant prior to the date of 
the passage of the act making the gr ant for the Central company and 
the location thereunder, which decision was sustained by this Depart- 
ment in the decision of ‘Mar ch 3, 1893 (not reported). — 

A review of this decision was denied March 3, 1894, not reported. 
Following the decision of the supreme court in the case of the Wiscon- 
sin Central railroad v. Forsyth, supra, in which it was held that the 
reservation for indemnity purposes on account of the Omaha grant did 
not prevent the attachment of rights under the Central grant, a motion 
for re-review was filed on behalf of John H. Knight, which was con- 
sidered in departmental decision of October J, 1895 (not reported), 

In said decision it was held: 7 ? | 

_ As before stated, Knight’s application to cna was denied, and the supreme 
court having held that the title to said land is not in me United States, a review of 
that part of the decision can avail nothing. 

But in view of the fact, that the recent decision of the énirt reversed. the previous 
decision of this Department as to the rights of the Wisconsin Central R. R. Com- ' 
pany within the conflict before referred to, aud of the further fact that entries have _ 
been allowed on these lands under the previous rnling, I bave directed that these 
entrymen be called upon to show cause why their entries should not be canceled, to 
the end that in case there is no reason shown for holding the lands to have been. 
excepted from the Wisconsin Central grant, otherwise than the fact that they were 
within the indemnity withdrawal under tlie act of 1856, the conflicts may be cleared 
from the record. The previous holding of the lepartinent that the witbdrawal 
- under the act of 1856 served to defeat the grant under the act of 1864, for the Wis- 
consin Central railroad company, in view of the decision of the snpreme court in 
the case before referred to, must be recalled and vaéated, and the rights of the. 
‘Wisconsin Central railroad, within said conflict, must be adjudicated in accordance 

with the decision of the supreme court before referred to. 


Acting under the directions given, it appears that those who had 
been permitted to make homestead entries of the lands covered by 
the former application by Knight were called upon to show cause. 
why their entries should not be canceled, to which, all eaceny one, it 
appears, responded. 

In considering the showings made your office decision of pepeaaey 
12, 1896, found that the lands in question are opposite and coterminous. 
to the soneurdéted part of the Wisconsin Central railroad, but that 
certain of the lands were excepted from said grant by reason of the 
existence of pre-emption filings at the date of the attachment of rights 
under said grant. As to the land not so included, it is held that the 
same passed to the Central grant, but as to those tracts covered by: 
filings, it is held that the same are excepted from the Central grant. 
In the inatter of the latter class the question of the respective rights 
of the entrymen and Knight, under his application to purchase made 
in 1889, as before stated, is further considered, and it is held that in the 
light of. the recent decision of the supreme court, before referred to, the _ 
knowledge of which Knight is held to have been apprised by reason 
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of his eoaition of. register, cannot be held to affect the bona fides of. ig 
-purchase from the Wisconsin Central railroad company, and said 
application to purchase is, as to the said lands, re-instated and recom- 
mended for allowance, and the conflicting homestead entries held for 
cancellation. 

From said decision the entrymen appeal, alleging hat the matter of 
Knight’s right under his application to purchase is res adjudicata, and 
that Knight’s motion for review was in effect denied. by the decision’ of 
. October 1, 1895, queted from. 

While: the decision referred to fails to eoneiler: Raises Sanotion: SO 

- far as affects his application tv purchase, it was not the purpose thereof 

to adhere to the decision denying his claimed right of purchase, but | 

rather to treat the case as though this question was eliminated, it 

appearing so far-as then shown by the record before me, that Knight ; 
was fully protected under his purchase of the company. | 

It must be apparent from the recitation heretofore made that the 
reservation for the Omaha grant in nowilse affected the attachment of 
rights under the Central grant, so that Knight’s knowledge of such 
reservation in nowise affected the bona fides of his purchase from the — 
Central company, and were it not for the filmgs of record at the date 
of the attachment of rights under the Central grant, Knight would 
be fully protected by reason of his purchase from the Central company. 

Certain of the lands covered by his application to purchase under 
the act of 1887 were, as before stated, excepted from the Central grant, 
by reason of subsisting pre-emption claims of record at the date of the 
attachment of rights under the Central grant. 

As to such lands, Knight’s application to purchase must prevail. 

He purchased tiie lands of the Central company for. a valuable con-— 
‘sideration, and whether before or after the passage of the act is not 
material. (Balch v. Andrews e¢ al., 22 L. D., 238.) 

He duly applied to purchase under the até of March 3, 188%, and 
made proof as required. | 
The conflicting entries were all initiated sxbseqnently to his applica 
tion to purchase. | 
He did all that was necessary to protect him in his rights, and the 
fact that he was erroueously denied such right, and others. allowed. to 
~mnake entry of the lands applied for, cannot be successfully pleaded as 
a sufficient reason to prevent the reconsideration of the matter and the 
re-instatement of Knight’s application, the lands still being within the 
jurisdiction of this Department. In the case of Knight v. U.S. pends | 
Association (142 U.8., 178), it was held :— : 


Tt makes no difference whether the appeal is in regular form aceording to ie 
“established rules of the Department, or whether the Secretary on his own motion, 
knowing that injustice is ‘about to be done by some action of the Commissioner, 
takes up the case and disposes of it in accordance with law and justice.. The Secre- 
tary is the guardian of the people of the United States over the publiclands. The. 
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obligations of his oath of office oblige ‘him to see hat: the ie Is ee and 
that none of the public domain is wasted or is: nee of to a Barty. not entitled 
to it. 


No appearance naeing been ‘made on the part of the pre- rae 
whose filings were of record, ‘uncanceled, at the date of the attachment 
of rights under the Central grant, the same will not interfere with 
Knight’s purchase. | | 

I therefore affirm your office decision, and direct. that upon epiaple: 
tion of entry by Knight, the conflicting homestead entries be canceled. 


PRACTICE—CONTESTANT—COSTS—-INTEREST OF THE GOVERNMENT. 


- HeaGEn V. FLoyD. 


A. contest pisutiied under section 2, act of May 14, 1880, and et until the 
charge as laid therein is apparently Seanad should not be. dismissed on 
the contestant’s refusal to make further advances tor the costs, but Bed 
thereafter as between the government and the entryman. 

A contestant: who, after the submission of his own testimony, déclines to pay the 
‘further costs of the case, is without interest in the controversy, and has: no 
standing to complain of the refusal of the jouer officers to recognize him in the 
subsequent proceedings. are 


Aeting Seoretar, y Ber ynolds t to the Commissioner of the General Land Office, 
(GLB) < oO April 14, 1896. = —  (W.F. M.) 


On April 10, 1891, Bessie Olson, now Mies ond: made homestead 
entry of the NE. 4 of section 13, township 105 N.;, range 76 W., within 
the land district of Chamberlain, South Dakota, and on July 18, 1894, 
Andrew Heggen filed an affidavit of contest charging abandoumont. | 
change of residence for more than six months and failure of settlement — - 
and cultivation as. required by law, and undertook to pay the ezpeuses: 
of ahearing. — 

The hearing was Bean id proceeded nntil the contestant had sub- | 
mitted his testimony, when, nee to. me record the pez Owns 

proceedings occurred : 7 7 : 


’ The contestant having rested, paid the costs under Rule 55, and having fully estab-. | 
lished all the charges made, now gives notice that the claimant, if she desires to 
make any defense, must do so at her own expense, and the contestant declines to 
pay any further expense in the taking of testimony. 

To which the register and.receiver state that this case was commenced, notice 
issued and the testimony taken thus far wholly and exclusively under Rule 54, and 
has been done so and was so done under the oath of the contestant filed in this case 
that he would pay the costs in this case; and if he refuses to pay any costs in the 
- case, as far.as this contestant is concerned, the case will be promptly dismissed, and 
at the same time claimant is notified that she will be allowed to present such testi- 
mony as she may desire. to show her Teter improvements of good faith, in con- 
nection with her homestead entry. | 

Under the ruling the contestant still refuses to pay any of the farther costs of the 
hearing. : | 
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’ Whereupon comes the claimant, and states to the Hon. register and receiver that 
the affidavit for contest being such as to place the same under Rule 54, and she nnder- 
standing that the examination herein would proceed under that rule, has nade no 
arrangements to raise mmoney to take testimony in this case; that she Is @ poor 
woman, and has just recovered from a long spell of sickness, and is at this time | 
utterly unable to obtain the means to pay for taking down any testimony in the case; 
but being desirous of fully showing and establishing her residence, occupancy and 
cultivation in cood faith of her claim, now asks that this examination be postponed 
for ten days to enable her to raise the money necessary to pay the expenses of tak- 
ing testimony. She states that this motion is induced by reason of the surprise 
caused by the extraordinary hange of base bythe contestant. 

In view of the extraordinary action of the contestant’s attorneys at this lime, the 
claimant will be allowed a continuance to put in such testimony as she may desire 
_ in support of her entry, and the case is continued for that purpose until the 22nd (lay 

- of 2 November, 1894, at the hour of 9 o’clock A. M. : 

To the dismissal of the case and the refusal of the register and réceiver to further 
recognize the contestant or his attorneys in this case, or permit cross-examination of 
| claimant and her witn esses, the contestant duly excepts. . 


- The contestant appealed from the action of the register and receiver 
in disinissing the contest so far aS he was concerned, and has prose- 
cuted a further appeal here from the decision of your office affirming 
that of the local office, pro tanto, but holding the latter to have been 
ousted of its jurisdiction, and that there was, therefore, no » anthority 
for further proceedings thereafter. 

Pursuant to the ruling of the register and receiver the testi mony, of 
the contestee was taken, however, and is a part of the record, though 
it was not considered by your office, and by their letter of Mocsnibce 
26, 1894, after a review of all the proceedings had.in the case, aud hay- 
ing sousiiesed the testimony submitted by both parties, they recom. 
mended that the entry of Mrs. Floyd be allowed to remain intact. . 

The contention of the appellant is fully presented in his third and 
- fourth specifications of error, as follows: = 


' There was error in: holding that the contestant in this case did not have, the legal 
sigh to prosecute this contest under rule of practice No, 55. 


And: 
“Contestants have under the law and rules of pineties the exclusive right to deter- 
mine under what rule of practice they will prosecute and there was error in the 


Commissioner determining for this contestant that his contest was and ee 
prosecuted only under rule of practice No. 4. 


The cage of Hansen v. Nilson et al., 20 L. D. 197, the latest expres: 
sion of this Department on the question, is ‘similar | in many of its facts 

to that under consideration, and appears, in arguendo, to sustain the. 
view of the contestant. . es ae 


Where a: contest, rit i is said there] commenced ander Rule 54, has ‘been sustained 
by the testimony offered by the contestant, the claimant is put upon his defense 
whether the contestant claims the preference right or not. If at any stage of the 
proceedings prior to closing his case the contestant waives the preference right 
_ of entry, or if he should decline to pay the cost, a8 required by Rule 54, the case 
should proceed as if it had been commenced under Rule: 55. There is no rule to 


464. DECISIONS RELATING TO THE PUBLIC LANDS. 


force contestant to pay ‘all boetae of thie: Braceading: if he should waive. the prefer- 
ence right of entry, andif he should refuse to pay all cost as required by Rule 54, he 
would then forfeit the preference right, and the government would continue the 
prosecution of the case if the testimony submitted by the contestant showed that 
the claimant had failed to comply with the law. 

It is to be observed, however, that it is not said that the contestant 
Shall be permitted to ceutiue as the prosecutor of the case, but that 
“the government would continue the prosecution of the case.” The 
theory of the case is more fully disclosed in the paragragh following 
. that last quoted: 


The government is a necessary party to. every proceeding under a contest, and it 
is the duty of its officers to guard and conserve its interests as they may appear. 
Where a contestant at any stage of the proceeding drops out of the case, leaving a 
record of testimony clearly showing that the entry shonuid be canceled, it is the duty 
of the government to act upon it and to cancel the entry, and to restore the oe to 
| the public domain. 

The precedent cited goes no farther than to establish the rule that: | 
‘a case instituted under the second section of the act of May 14, 1880, 
and proceeded with until the allegations of the affidavit have been 
apparently sustained, should not be dismissed, though the contestant 
refuse to make further advances for costs, or do any other act indicat- 
ing his retirement from the case as its responsible and active prose- 
cutor. Plainly, the rule thus announced, and it is an eminently proper 
one, arises out of the obligation devolved by law upon this Department 
to guard the interests of the government as they relate to the public 
coma however and wherever those interests may appear. 

In the case at bar, however, the register and receiver did not dismiss 
the case absolutely, but only in so’ far as the contestant was concerned. 
Having refused to make further advances for the expense of the hear- 
‘ing, and thereby forfeited the preference right awarded him by law in 
the event of a favorable issue of his suit, he was no longer a party in 
interest. ‘The issue was left between the government and the entry- 
man, and in behalf of the former the local officers proceeded with the 
case to its end, and upon the whole record, rendered a decision in favor 
of the latter. While it is true the actton of the register and receiver 
in refusing to further recognize the contestant or his attorneys appears 
to have been somewhat arbitrary, it is not shown that the government 
has suffered any injury, and in view of the manifest bad faith of the 
contestant as evidenced by his abrupt and unexplained change of 
attitude, this action is not without excuse. And in any event, it is to 
be observed, finally, that he is without standing to complain, being 
without interest in the controversy. 

The Department has not the benefit of the judgment of your office 
upon the merits of the case, but it is not thought necessary to remand 
it on that account. The testimony has been carefully examined, and I 
concur in the conclusion of the local officers, who had the witnesses 
before them, that there is no reason for disturbing the ene which 
will, therefore, be ones to stand. ? 
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HOMESTEAD CONTEST-SETTLEMENT RIGHT—GOOD FAITH. 
KEELER v. LANDRY. 


A homestead entry made with full knowledge of. the prior settlement claim and: 
improvements of another, and with intent. to take alvantage of the impover- 
- ished condition of such claimant, is wanting in good faith, and will be canceled, 
although such adverse claimant may have failed to assert his right within the 
statutory period. 


Acting ug peorery Reynolds to the Commissioner of the General Land Office, 
April 3, 1896. — (C. J. G.) 


I have = amined the record in the appeal of Rene audey from your. 
office decision of March 8, 1895, holding for cancellation his homestead 
entry for the HE. § of SW.: a aria lots 3 and 4 of Sec. 30, T. 30 N., R. DT. 
E., Spokane land district, Washington: 

TBig evidence discloses the fact that while the contestant may ie! | 
been guilty of some negligence in the matter of perfecting his entry . 
within the statutory period, yet the contestee has not shown that good 
faith which the law requires of settlers on the public lands. The 
contestee: had full knowledge of contestant’s settlement and i improve- | 
ments, and he evidently took acvanvse of contestant’s impoverished | 
condition. 

In Rector v. Gibbon (111 U. S., 276), the supreme court, speaking of — 
the system of public land laws, says: — _ : a 

Its aim has been to pr otect those who i in good faith have settled upon public iand’ 
and made improvements thereon, and not those who by violence or fraud or br eaches 
of contract have intruded upon the possessions of original settlers and endeavored : 
to appropriate the benefit of their labors. There has been in. this respect in the: 


whole legislation of the ney a consistent observance of the rules of natural 
Tight and justice. | 7 : | 


In Johnson v. J ohnson (4 L. D: 158), it was said eer 


The wrongful act of an entryman, whereby the settlement rights of another claim-._ 
ant for the same tract, were not protected hy filing or enny, will not be allowed to: 
‘inure to the benefit of such entryman. : 


All the facts in the case at bar, taken together, warrant the conclu. 
sion reached by your office. 


Your said office decision is hereby affirmed. 
10332—VOL 22 30 
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HOME STEAD CONTEST—SECOND CONTEST ANT. 


STRANSKY v. SHAUT. 


The right of a second contestant to a judgment on the charge as made by him and 
established by the evidence, can not be defeated hy acts performed with a view 
to curing the alleged default after such contestis filed, but before notice thereof, 
and pending the disposition of a prior collusive contest. 


Acting Secretary Reynolds to the Commissioner of the General-Land Office, 
| (J. A. a ) 7 April 14, 1896. . (J. LL.) 


This case involves the NI. 4 of section 14, T. 104 N,, kh. 70 W.,. 5th 
principal meridian, Ohambertain land aistsict, South Dakota. On. 
April 5, 1890 Lizzie A. Shaut made homestead entry No. 56 of said 
land. . And on October 6, 1890, she procured leave of absence for one 
year. | 

On July t3, 1894, John A, Stransky filed his affidavit of contest 
against said antes alleging: 


That the said Liazie A. Shaut has wholly abandoned said tract, and changed her 
residence therefrom for more than six months since making said entry, and next 
prior to the date herein; and that said tract is not settled upon and cultivated by 

said patty as required by. law. : | 


A hearing was bad beginning ie 19, and sauing September 
24, 1894. On September 28, 1894, the local officers recommended that 
the contest be dismissed. 

On appeal, your office on February 21, 1895, affirmed said decision, 
dismissed Stransky’s contest, and held Stiiies ony intact. , eeuransley 
appealed to this Department. ree | 

It appears that when Stransky’s: affidavit. of contest was filed, there 
was pending against said entry a contest initiated by one Henry EF. 
Thompson which was set for hearing on August 8, 1894. Neither 
party appeared; the contest was dismissed; and notice for a hearing 
of Stransky’s contest.was issued, and served on the entrywoman the 
same day, towit: August 8, 1894. When under cross-examination 
Miss Shaut was asked: “State if said Thompson did not file a contest 
against your claim on the ground of abandonment, and if you did not. 
or Mr. Sanborn for you, pay Mr. Thompson the sum of fifty dollars 
not to appear?” She refused to answer the question. All the facts 
and circumstances disclosed in the recorded testimony justify and 
‘compel belief that Thompson’s contest was friendly and collusive. 

The evidence shows by a clear and palpable preponderance, that 
Miss Shaut never did at any time establish and maintain her residence 
in good faith on the land; and that she never did settle upon and culti- 
vate said tract as eotaieed by law: That her infrequent visits to the 
land were made merely to keep up a color of residence. 

In the year 1890 she pone from one William Martin for $200 the 
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~ house upon the land, which was situated within boii rods of a much. 
traveled public road, about two miles from the town or village of. 
Pukwana. The contestant proved by four witnesses, near neighbors, 
living in sight of her house, who passed the house frequently, some. 
twice a day going to and returning from Pukwana, some twice and 
some three times a week, that from September 1890 to July 1894, the 
house was uninhabited. That the doors and windows were closed with, 
shutters and a storm-door. That there were no lights at night, nor- 
‘fires nor smoke by day; and no indications either inside or outside of 
the house, of human habitation. That Miss Shaut instead of being res- 
ident, a neighbor and an acquaintance, wasa stranger, whose person 
was unknown even by sight to those who lived nearest to the house. 
According to her own testimony: She was an unmarried woman about 
thirty nine years old, and by trade a seamstress, milliner and mantua 
maker: In the year 1890 she spent eight days upon her claim: On Octo- 
ber 6, 1890 she procured leave of absence for one year: It was then | 
- probably that she battened up the doors and windows: In the fall of 
1891 she was on the place at intervals; “altogether probably between 


-. two and three weeks”: Between October 17 and November 22 , 1891, 


- “T sewed in town at Pukwana for different parties”: From N aoember | 
22, 1891 to February 1, 1892, she was at the Taft House in the town of 
_ Chamberlain sewing; dace which period she says: “I think I went: 

“out to Pukw ana on a Saturday train and remained until Monday even- 
ing- and returned to Chamberlain to the Taft Honse; but I did not g0 


 .to the claim”: During the year 1892, according to a memorandum of 





dates kept by her on the door casing in the house, she was on her 
claim at intervals about forty four days in all: During that year she » 
carried on business as a milliner and mantua maker in Pukwana; 
workeil late in the evenings; and “mostly nights and Sundays were — 
spent on the claim:” Tare the year 1893 she spent on the claim 
eighteen days; ‘(four days in March, seven in May, and as many in . 
August, counting the time between the dates that I remember:” She 
spent the rest of the year 1893, in the town of Aberdeen about one 
hundred and fifty miles. away from the land, with the exception of 
about ten days of May, which she spent.in Pukwana,.selling some mil-_. 
linery goods which she brought from Aberdeen: Her last visit to the | 
claim in 1893 occurred sometime between August 20, and August 30; 
on which last day she returned to Aberdeen where he stayed until 
Tebruary 14, 1894: on February 15, 1894, she went to her claim, and 
stayed all night; and on the 16th ae returned to Aberdeen: She did. 
not again visit ber claim until after Stransky had on July 13, 1894, filed 
his serious affidavit of contest now under consider ation. ‘ | 
After the testimony touching the merits of the case had been taken, | 
Miss Shaut was recalled as a witness by her attorney for the pUFpose 
of testifying: Pag 
(1). That on n August 8, 1894, when  Stransky’ s notice of hearing was, 
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served upon her, she wvas on her lain. (2) that she had arrived there on 

July 16th; (twenty-three days before the service, but three days after | 
the ‘Gline of Stransky’s affidavit of contest); and (3) that she had no 
knowledge of Stransky’s contest until August 8,1894. 

When asked on cross-examination, “if when you returned to the claim, 
on the 16th of July, you knew that a man by the name of Thompson 
had contested your claim?”, she refused to answer the question, = 

-Inview of the facts palpably proved in this case it is impossible to- 
believe that Miss Shaut returned from her business in Aberdeen to her. 
claim on July 16, 1894, in ignorance of the two contests pending against. : 
her entry, with intent in good faith to abandon the manner of life to. 
which she was accustomed and in which she was successful, to become 
a farmer, a cultivator of the soil, a bona fide permanent fecident on a 
homestead in the country. 

So also the testimony of Miss Shaut herself i is sufficient to prove ‘the 

contestant’s second allegation to wit: that said tract was not settled 
upon and cultivated by her in good faith as § Tequired by law, during 
four and a half years. 

On page 44 of the testimony Miss Shaut says: | 

In the year 1890 there was corn, potatoes and millet put in, but nothing gathered | 
on account of drouth. During the year 1891 there was no crop. (She had leave of | 
absence). In the year 1892, I had the land all plowed and seeded to wheat, but 
raised nothing on account of a partial drouth. In 1892 I received in wheat .a few . 
bushels more than were planted. In the year 1893 [had the land also plowed and | 
some breaking done, and seeded to wheat again. From 24 acres of land I received 
two and a fraction bushels of wheat. I made arrangements in the month of Febru- 
ary (1894) to have the land plowed in the spring, and planted to mogrns but on account 
of drouth or dry weather it was not done. | 
| Your office erred in holding that Miss Shaut t by returning to the land 

on July 16, 1894, condoned or cured the default which was palpably 
proved. ii the case of ae e. En ee 6 L. ms 530, this a ai 
ment held as follows: 

‘Thi is the duty of the local scars to receive an affidavit of contest when another | 


contest is pending and to hold it subject to the disposition of the first contest. It 
is not within the power of the contestant to fix the date of the hearing, nor can he 


know when the hearing will be had. All that he is required to allege isthatthe 


failure exists at the time the affidavit of contest is made. This affidavit dates from 
the time it is received at the local office. The affidavit of contest (in that case) was 
mace September 9; and was duly presented to the local office and should have been 
received, although no further action thereon could have been taken until the prior 
contest was disposed of; and it will be held to take effect from that date. 


‘This case is quoted and approved in the cases of Farrell ». McDonald 
13 L. D., 105, and Westenhaver v. Dodds 13 L. ali 196, and it is the 
settled law of this Department. 

The careless use of a word which has no featniteal meaning apart 
from its general sense, probably led your office into error, According 
to Rules of Practice 1,2 and 3,a contestant initiates his contest against. 
an entry by filing his corroborated affidavit of contest containing apt 
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allegations and applying for a hearing. Rules 4, 5 and 6 prescribe by 

whom and how hearings may be ordered. Rules 7 and 8 prescribe the 
form of notice of the hearing to be issued. These are functions of the. 
public officers. Rules 9 to 14 inclusive regulate the mode of serving © 
the notice, and Rules 15 and 16 prescribe the mode of “ proof of service 
of notice.” When the contestant shall have served the notice prepared. 
and signed’ by the local officers, and shall have furnished them with 
the required proof of such service; or, when the contestee, without 
notice, voluntarily appears, (as was the case in Heptner v. McCartney 
‘111. D., 400), then and not till then, do the local officers acquire juris- 
diction of and over. both the parties and the case. Then their jurisdic- 
tion isinitiated. Necessarily, the beginning of the contest must precede 
acquisition of jurisdiction to hear and decide it. The interval of time 
is always appreciable, and is often considerable. _ | 

Your office decision is hereby reversed. - Stransky’s contest is. sus- 
tained; and Miss Shaut’s homestead entry will be canceled. : 


HOMESTEAD—ACT OF JUNE 15, 1880. 
McBRIDE v. BUTLER ET AL. 


_A cash entry under the act of June 15, 1880, allowed on the affidavit of the entry- 
man’s attorney in fact w ill not be disturbed, where, after transfer of the land, 
the entryman refuses to make the personal affidavit required by the reg ulations. 


| Secretary Snith to the Commissioner of the General Land Office, April —. 
(J. I. H.) — 24, 1896. oe (W.M. W.) > 


- I have conse the appeal of W. W. Holmes, tr ansferee, from 
your office decision of August 11, 1890, denying his motion to remove 
the suspension of the cash entry of William J. Butler for the S. $ of — 
the NE. }and the S. 3 of the NW. 4 of Sec. 31, T. 5.S., R. 22 W., Colby 
‘land district, Kansas. | 

— On February ° 27,1879, William J. Butler made homestead entry of 
the land involved, and on June 5, 1884, he made cash entry of it under 
the act of June 15, 1880, fhrougle his fy one in fact, Lester V. Davis. 

Butler’s cash entry was suspended by your office on April 18, 1885, 
for the reason that the required affidavit was made by a person other 
‘than the entryman, and the local officers were directed to allow the 
-party sixty days in which to file the required personal affidavit. . — 

On July 23, 1886, the local officers rejected the application of Levi 
‘L. McBride to contest Butler’s entry on the charge of abandonment, for | 
‘the reason that after final certificate has been issued a hearing can only | 
be ordered by your office. | 
By letter of March 26, 1887, the local officers reported to your office 
that the entryman had boon duly notitied of the suspension of his entry 
and. had taken no action in the matter. 

~ On April 22, 1887, your office, in view of Butler’s failure to comply. — 
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with the requirement contained in your office letter of April 18, 1885, 
held his entry for cancellation and held McBride’s app caller i et 
the result of said action. 


_. Qn July 5, 1888, the local officers transmitted to your office a qeeen 
by W. W. Holmes to remove the suspension of said cash entry, and 


askin g to be heard in defense of his interests as transferee of the entry- 


man Butler. He supported his motion by an affidavit, in which he 
shows that he purchased the land in question from William E. Crutcher | 
‘in good faith without any knowledge, directly or indirectly, of any 
fraud or defect in making the cash entry, or that it had been suspended; 
that he paid $625 for it; that Butler had left the country and Holmes 
could not ascertain his whereabouts. Whereupon he asked that the 
‘requirement of your office letter of April 18, 1885, be withdrawn. He 
also submitted an abstract of title to the land in question, which shows 
the issuance of the final receipt on June 5, 1884, to Butler; a warranty 
deed from Butler and wife, executed by their attorney in fact, Lester 
- V. Davis, dated June 6, 1884, to William E. Crutcher; a warranty deed 
from said Crutcher, single, to Frank L. Sheldon, dated July 7, 1884; 
and a warranty deed from said Sheldon and wife to W. W. Holmes, — 
dated December 14, ‘L885. 

On March 21, 1888, the local officers reported to your office that due 
‘notice of your sitice action of April 2 22, 1857, had been een the proper © 
‘parties, and no further action had been taken. 
On April 11, 1888, your office closed the case, and canceled are , 

entries. | . 
Leaving out some seengeiinie entries of the land in question which — 

were all canceled prior to July 16, 1892, on that date one George F. 

Breon made homestead entry of fie tract involved, which entry remains © 

intact upon the records of your office. 
On September 1,1894, the local officers forwarded a motion for review 
of your office auncons of April 22, 1887, aud August 11, 1890, on the 
grounds that neither Holmes nor his attorneys had been notified of 
said decisions, or had an opportunity to appeal therefrom. 

On November 24, 1894, your office found: “That the notice of office 
decision of ort 11, 1890, was not served upon Holmes’ attorneys 
_-as it should lave been, and was never received by him,” and allowed 

_ Holmes to appeal from said decision of August 11, 1890, within sixty 
days, upon serving notice upon Geor ge I’, Breon, the pr scent entryman. 

Holmes appeals. 

In view of the conclusion I reach, it is not necessary to set out and 
discuss all of the errors assigned by the appellant, as such a course 
would prolong this opinion to an unusual length. | | 

One. error specified 1 is as follows: 


Said ruling is contrary to subsequent ruling’s of the Department, and the ia cash 
proof so made in the name of said William J. Butler was improperly canceled. 
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Th the case of George T. Jones, 9 L. D., 97, it was held that a cash 
-entry under the act of June 15, 1889, allowed on the affidavit of the 
entryman’s attorney, wul not be disturbed, when, after transfer of the 
land the entryman refuses to make the personal affidavit required by 
the regulations. This case was cited and followed by the nace 
in McFarland v. Elliott, 11 L. D., 587. 

The required affidavit in this a was made by Butler’s attorney in- 
fact and his cash entry allowed thereon. One of Holmes’s attorneys ~ 
filed an affidavit in support of Holmes’s application in which he states, — 
inter alia, that after long and diligent search he ascertained that But- 
ler resided in Washington Territory; that Butler refused to make the 
personal affidavit required, unless Holmes would pay him an additional : 
amount of money for the land involved. 7 

From an examination of the whole record i in the case, L al of opin- 
lon that it clearly comes within the rule ‘announced in the Jones, 
McFarland v. Elliott cases, supra. 

McBride’s application to contest Butler's entry was properly rejected : 
by the local officers. 

‘Your office decision appealed from is. Gas reverséd,- Breon 
will be notified to show cause why his entry should not be canceled, 
and upon his failure to show proper cause, his entry will be canceled 
and Butler’s entry reinstated ¢ and passed t to patent. 


ACCOUNTS—DEPUTY SURVEYOR’S CONTRACT. 
' GEORGE. W. PEARSON. 


“A deputy surveyor’s claim for compensation on account of the retracement of old . 


- lines in order to secure a starting point for the work in hand, cannot be recog- -- 


nized, where it does not appear from the field notes that such action became nec- 
essary in the absence of evidence of the former SULVEYS; nor can the failure of 
the field notes to show the necessity for such retracement. be male good by a 
supplemental statement, 
In the adjustment of an account under a ajepaty survey or’s contr act the Commi issioner 
of the General Land Office is authorized to make a deduction of five per cent from 
the agreed compensation, if the work is not performed within the stipnlated 
time, and no extension of such time is granted of applied for. 
That the expense of a survey is payable | from the repayment fund provided ford in the. 
act of July 2,1864, does not take the adjustment of the account ont of the rule 
authorizing a deduction from the agreed compensation when the work is not ae 
within the stipulated per iod. | ; 


_ Secretars - Smith to the Commissioner of the Conard Land Office, Aprit 
24, 1896. | — (W. MB.) 


“This is an appeal by contracting deputy surveyor George W. Pear- 
‘gon, from your office decision of September 7,.1894, and also from that of 
December 22,1894, re-affirming your said former office decision, wherein 

was disallowed - vortain charges or items contained in said deputy’s 
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‘account for the retracement of certain specified lines run and estab- 
‘lished in previous surveys, which retracements appellant alleges were 
‘authorized by contract No. 90, dated June 2, 1892, and special instrue- 
tions thereunder, relative to surveys to be executed in T. 14 N., Rags. 
.9and 10 E., California; exception is also taken to the deduction of five 
per cent. from the amount charged by the deputy for the surveys 
accepted and approved by your said office, for the reason that the 
same were not completed within the time stipulated in the contract. 

. Appellant files assignments of error, which being substantially stated 
‘are: (1) that it was error to hold that the retracements of lines for 
‘which payment was disallowed, was not necessary to find the starting 
‘point from which to run certain lines necessary to the completion of 
the surveys desiguated in the contract; (2) that it was error to hold 
-that the deputy was not fully authorized to retrace or resurvey all sueh. 
lines of approved official surveys, ‘“‘in such cases as he (the deputy) 
shall find to be necessary to the proper completion of the new. survey, 

‘proper, 7; and (3) that there is no law or authority for deducting five 
per cent., from the amount properly chargeable by the deputy, upon 
‘the scone that the survey was not completed within the time stipu-. 
lated in the contract. | 

In answer to said allegations of error, it may be obseryed that while 
deputy Pearson was authorized in a Seneral way to determine whether 

the retracement of certain lines run in the former or original survey 
became uecessary in order to find or discover the locus of the starting 
point from which to run the lines that were considered essential to 
the completion of the survey under contract No. 90, still the authority 
of said deputy to make such retracements or surveys was specially 
‘defined, and limited.or restricted, by special instructions, which were, 
‘under existing law, as much a part of the contract under which the 
“deputy executed the work therein designated as if they had been 
therein embodied, and the dispensableuess or indispensableness of 
making such retracements depended entirely upon contingencies or 

‘conditions which could only become discernible or determinable by 

exalnination in the field as described in and regulated by said special 

‘instructions, and expressed in the following words, to-wit: 

You will make only such retracements and resurveys of former approved official 
‘lines as may be found by you to be absolutely essential to the proper completion of 
‘the new surveys to be made. by you as authorized, for which work you will be 

allowed the maximum rates per mile, viz: $15 for township and range lines, and $12 
_forsection lines; thesame rates to be allowed for all retracements or resurveys found 
by you, as before said, to be absolutely essential to the correct completion of the 

‘new work, all payable from the special fund named in the contract. 

’ The lines, if any, which may be found necessary to be rerun or retraced in order 
to re-establish your beginning or closing points must be specifically described in the 
field notes of the new surveys, and ‘his: necessity therefor clearly set forth; as also 
_the fact that no evidence of such former approved surveys were found, and that the 

line or lines of alleged original official surveys as shown by the field notes and 


' diagrams furnished you by this office, are either fictitious or have been obliterated ; 
also that a faithful search has been made ther efor. j 
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_ Great care must be exercised in order to prevent, if possible, needless retrace- 
ments or resurveys, hence the requirements providing for detailed statements of 
the necessity and search for lines in question; all of which information must be 
embodied in the field notes of the surveys, provided for in your contract, 

Thus it appears that the authority or discretion conferred upon the 
deputy in the first paragraph of said instructions is qualified, explained 
and restricted by the words of the second. These instructions should 
be considered as a whole. and when so considered are readily under- 
stood, and any experienced deputy surveyor would find no trouble in 
comprehending and carrying them out ‘according to their true intent. | 

To 2o . 
‘make only such retracements and resurveys of former approved official lines as may 

be found by you (the deputy) to be absolutely essential to the proper completion, of 
the new surveys, 


_as Set forth in the first paragraph, Asaniy eee that only such retrace: 
ments were to be made to find the required corners in the former or 
original Surveys, for starting points, the locus of which could be ascer- 
tained. or discovered by no other method than that of retracement or 
resurvey of the lines in the old survey... 

The instructions, in cases where the true situs of the old corners iad 
‘not be ascertained and determined by the regulation markings at the 
‘proper point, contemplated the finding of the locus thereof by the bear- 
‘ing trees or other objects with the aid of the official field notes of the- 
original survey, and the diagram of the old survey showing a protrac- 

tion of the lines thereof to aid in the new survey which had been fur- 
‘nished the deputy for his guidance in the field. 

It now becomes a matter of the first importance to determine eonctien 
the requirements of these instructions were observed, and the valuwble 
information furnished by the official field uotes and diagram of the 
former surveys Was made available, by the deputy in the execution of | 
his work, wherever possible and prackican'e to the end of Deevenene 
(needless retracements.” 7 

For that purpose reference must necessarily be had to the field notes 
of the new survey. Turning to page 3 thereof (Survey i in T. 14 N., Ro 

10. E.), it is found, for example, that the deputy in order to run that | 
portion of the line between sections 19 and 30 indicated by a red line 
_on diagram, marked Exhibit “A” (hereto attached), went to the corner. 
of sections 29, 30, 31 and 32 and ran thence, north, between sectious 
.29 and 30 to find che corner of sections 19, 20, 29 aad 30 aS a poimt of 
beginning. The deputy found the corner to nt 19, 20, 29 and 30, 
and made the following entry with reference thereto ilk. ihe book of 3 
field notes: | . | eS 
. At this point (corner of sections 19, 20, 29 and 30) I find a rently decayed ese 

-mark nearly obliterated. I reestablish it. 

The deputy fails to make any reference i in his field notes to the exist- 

ence of any witness trees or other beari ing objects at this point, as he 
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Should have done. Nor does the evidence furnished by the field notes 
show that a “faithful search” was made to find said corner of sections 
19, 20, 29 and 30 before making the above described retracement. If 
such examination had been made upon the ground in the locality of the - 
corner the true locus of the old corner might have been ascertained by 
the “partly decayed post, marks nearly obliterated” and the witness 
— trees or other bearing objects, and the corner post sufficiently identi- 
fied to have obviated the supposed necessity—and saved the expense— 
of retracing the old established line between sections 29 and 30. The 
other retracements charged for, and disallowed, in T. 14 N., R. 10 K., 
as appears from the deputy’s own field notes seem to aye been ie 
unnecessary for the proper completion of the new survey as the one 
above described. : 

One other illustration will be given of the unnecessary retracement, 
‘charged for by the deputy, in the same township, but inrange 9. In 
the field notes the following entry is made, to-wit: | 
| It is impossible to chain any part of the line from the } see. cor. bet. cecs, 12 and 
13 and the cor. to sees. 12 and 18 on the east boundary of the township. I therefore 
go to the cor. of secs. 1, 2, 11 and 12, and rnn 8. 14° W. on a line bet, sees. 11 and 12. 

_ And at 40 chs. IJ find the } sec. cor., which is a post 3 ins. square, 1 ft. above ground 
marked 7 8: on W. face from which a white oak 16 ins. diam. bears N. 65° E., 39 ks, _ 
dist. marked iS. B.T..... aud at 80 chs. the cor. to sees. 11, 12, 13 and 14 which 
-is a post 34 ins. square 1 ft. above ground marked T. 14 N., 8.12 on N. E: ROE, 
S.13 0n SE: §. 14 on S.W., and S. 11 on N.W. faces, from which 

A black oak 14 ins. diam. bears ae 7° E. 80 lks, dist. marked T. 14 N., R. 9 F., 8. 
12 2B, T. | 

A pine 20 ins; diam. er S. 83£° 80 lks. dist. marked T. 14 N., R.9 E., $.13 B. T. 
A pine 30 ins. diam. bears S. 83° Ww. 133 lks. dist. marked . 14 N., R. 9 i, 8. 
14Be T° 

A black oak 12 ins. diam. bears N, 510 W. 88 Iks. dist. marked T. 14 N. jl. AS, 
ps. 11 B. T. 

From this cor. I run 
Fast on a blank line 

Vi. 16}° BE, 

And at 40.15 chs. to the 2 sec. cor. _ point. 
Finding the cor. obliternted I established the locus thereof from bearing trees stand- 
-ing according to the official field notes, | 


Thus it appears that there was no necessity for the resurvey or 
 retracement of the line established in the former survey—one mile in 
- length—between the corner of sections 1, 2, 11 and 12, and the corner 
of sections 11, 12, 13 and 14, with a view ‘of finding the-lociaiet the 4 
section corner on the line between said sections 12 and 13, since the 
old established corner of sections 11, 12,13 and 14 was not ebliter: ated—_ 
‘a properly marked section corner post bein e@ found thereat in good con- 
dition—with regard to the correct locus of which there could be no 
possible doubt or uncertainty; since the said true locus thereof could 
have been verified by and ascertained from the four bearing trees in 
close proximity thereto, which were found standing in relative position, 
properly marked, according to description thereof as shown and noted 
in the transeript of the official field notes of the former survey. 


DECISIONS RELATING TO THE PUBLIC LANDS. AT5 


This said corner—the locus whereof could have been found by diligent | 
search, without the retr acement above described—the deputy could have 
made yee as a Starting point from which to run the east half por-- 
tion of the line between sections 12 and 13,.-and saved the trouble and 
unnecessary expense of resurveying the line between sections 11 and 12. 
It may be here observed that the deputy, in his field notes, did not show 
or even state the necessity for retracing the W. 4 mile of the old line 
 -between sections 12 and 13, as required by instructions, only noting in 
his book. of field work, as shown above, that he found the locus of the 
4 section corner on the south boundary line of section 12—to be used 
= a starting point from which to run the E. 4 of said boundary line— > 
“from bearing trees standing according to the official field notes.” “No 
notation was madé in the field notes of any search whatever for said 4 
sec. cor. previous to retracement of that portion of. the line between. | 
' cor. of sees. 11, 12,13 and 14 and the said 3 sec. cor. on line directly east 
thereof (Vide diagram marked Exhibit A). Had there been a “ faith- 
ful search” therefor in the first instauce the locus of said corner could, 
‘in all probability, have been found and used as a starting point, thus 
‘rendering needless the stated retracement of one and one-half miles of 
lines already mentioned. Conceding for argument sake that the said 

_4-sec. cor. could not have been located without retracing the west half _ 

‘of said line between Secs. 12 and 13, still there can be no doubt but 
that the well marked cor. of Secs. 11, 12, 13 and 14 (only a half. mile 
distant from said 4 Sec. cor.) could have been easily located by a search 
therefor aud used as a Starting point from which to retrace that portion 
of the established line betweeu Secs. 12 and 13, in order to find the 4 
‘Sec. cor. and extend said line from said point as provided in deputy’s 
contract, to the east boundary line of T. 14 N., R.9 E. To complete | 
the line between the last above named sections in such manner, would, 
as Stated, involve the retracement of a half mile of old line to secure a 
starting point, which, in the completion of fragmentary surveys, such 
as are provided for in contract No. 90, is clearly a contingency of the 
‘contract, for which work: it was not contemplated that the deputy 
- should receive compensation, unless under the exceptional or specific 
conditions so minutely set forth in special instructions. A diagram, 
same as that hereto attached, whereon a delineation of the old and new 
surveys is indicated respectively by black and red lines, together with 
field notes of former surveys, were furnished the deputy to enable © 
him to find the locus of old corners by search therefor Detore making 
retracements of old lines for such purpose. 

A full and careful examination has been made of the field notes 
returned by the deputy for the surveys executed by him, and it appears 
therefrom that in most instances there was about as little necessity for 
rerunning, and justice in charging for such retracement of the old 
lines disallowed by your office and not herein described, as there was 
_ for retracing and charging for such work thereon of the lines herein- 
_ before specifically described. 
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The right to make retracement of old lines for the purpose of. locat- 
ing established corners for starting: points, where such work became » 
unavoidable and absolutely necessary, Was provided for in the contract, 
‘but it was never intended to confer upon the deputy the privilege of 
expanding such right into a license to make ¢ as many retracements as. 
he might think proper; but on the other hand he was cautioned to 
exercise “great care” to prevent ‘needless retracements or. resur- 
veys”, and to make such “faithful search” for old corners as might 
obviate the necessity of rerunning any lines of the old survey which 
might not be necessary for the completion of the new survey. 
When, however, it did become necessary. to make retracement of — 
established lines in order to find starting points in the new surveys it 
was required by the terms of the contract, embodied in the special 
instructions thereunder, as already stated, that such lines should “be 
Specifically described . i the field notes of the new survey”, and the 
necessity for retracing the sane “clearly set forth in said field notes, © 
as also the fact that no evidence of such former approved surveys were 
found.” It was also by the terms of the contract required that “faith- 
ful search” should be inade for the old corner-or corners prior to mak- 
ing retracements of said lines of the former survey to find the same, . 
and that.when the rerunning of a line or lines became necessary for 
such purpose that the field notes should show that such. corner or cor-— 
ners of the alleged original official surveys, as shown by the field notes 
and diagrams furnished the contracting deputy, were either. fictitious, 

or had been obliterated, and: if obliterated that t they could. not be 
located from the bearing trees. 

_ It cannot be claimed that the Aisnllowed: fomapomenee were partien- | 

larly described and the necessity therefor set forth fully and specific- 
ally as was required by instructions. 

~ Germain to this particular branch of the. case appellant's attorney 

alleges that: | 3 . 
~The deputy in ‘addition to his field notes, submitted under date of January 20, 

| 1894, through the surveyor general a full and complete statement showing the neces- 
‘sity for the. retracement and resurvey of each of these lines. To this report we 
 Inyite attention, as it bears upon its face the stamp of fairness. Vide instrument 
“hereto attached, marked Exhibit “ B”. 


Commenting upon and in explanation of said statement the attorney 
| Says: : 

Those explanations show a full compliance with the special instructions. For 
these retracements and resurveys, he was to be allowed by the terms of his contract, 
the same as for other similar lines. He was required to specifically describe them 

‘and the necessity therefor, in his field notes. This he has done fully, as amended by | 

his report referred to. | | =" 

7 ‘There is an admission in such contention and statement of the attor- 

‘ney that the field notes did not come up to the requirements of the | 
instructions under whieh the deputy executed the work designated in 

‘the contract? z= | 
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-Your office had a right to name the conditions under which retrace- 
ment of old lines would be recognized and approved,.and the contract- 
ing deputy having nudertaken to perform such work under the terms_ 
and conditions stipulated in special instructions, a failure on his part 
to note in the transcript of field notes every material fact which would 


- furnish fall and complete information with respect to the necessity of’ 


running any old line cAete er: for was clearly a breach of bis contract 1 in 
that particular. | | : | | | 
To furnish such information in a statement made many months ibs 
sequent to these retracements, though fully and satisfactorily explain- 
‘ing certain essentials which were omitted in the field notes, which is 
not admitted, will not be considered a compliance with instructions and 
as curing the particular defects in the manuscript of field notes returned , 
by the deputy. The Manual of Sur veying Instructions, as well as the 
_expressed and specific terms of the special instructions, as already . : 
stated, required that all such information should be fully and accurately. 
set out in the transcript of field notes, and not, by implication, else-. 
where, during the} progress and execution of the work in the field. It 
is not claimed that the deputy was unable, from any cause, to make a 
record in such manner of every fact appertaining to a proper execution . 
of the field work and a full description thereof. He does not even . 
make an effort to: show why the field notes returned by him are so: 
inaterially defective, and he should be the last one to complain of any. 
seeming hardship or loss for failing to comply with instructions, with’ 
respect to the plain meaning of which there could be no reasonable | 
doubt or mistake. : 
With regard to the deduction of five per cent. from the Senne prop-: 


erly coming to the deputy under his contract, it cannot be devied that . 


the surveys thereunder were not completed within the time stipulated 
in said contract, and that no oes of- time was asked. in which to . 
complete the Surveys. . 

Where such state of facts are shown to exist, your office is fully and 
lawfully authorized and warranted in making settlement of all accounts 
‘for surveys completed under sueh circumstances, as is provided in par-: 
agraph 6 page 223 Manual of Surveying meee 1894, to be’ found 
in words following , to-wit: 


When surveys are continued and executed beyond the time limited ; in ‘the sooty: 
and the contract has expired, and there has been no properly granted extension of 
-time thereto, the compensation of the deputy surveyor for the lines of survey exe- 
cuted after the expiration of the contract will be reduced, and said lines completed 
- at such rates as the Commissioner of the General Land Office may in his judgment 
‘determine to be proper, taking into consideration the value of the work. | 


By ab examination of the records of your office it is ascertained that. _ 


the rule laid down in the above excerpt from the Surveying Manual, - 
which under existing law forms a part of every surveying contract, was 
i and put-in force generally by your office on May 23, 1893. . 
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Shortly afterwards, to- wit, on June 11, 1893, upon adjustment. of a sur- 
veying account of deputy Isaac M. Galbraith, by deduction of five per 
cent, therefrom, for surveys executed by him ae the expiration of the 
time stipulated in his contract for the completion of the same, your 
office by letter, of said date, to the Bie renee General of Washington, 
among other thing's, stated: 


In the future a reduction at this (5 per centum) or a higher rate will be made In 
surveying contracts where the deputy fails to complete a survey within the ae 
tion of the contract or the extension of time. granted: therewith. 


It may be observed in this connection that although the referred to | 
regulation was not embodied in the Surveying Manual until 1894—sub- 


sequent to date of approval of Pearson’s contract,—still the rule therein 


enunciated, which was put in force and made applicable to all accounts. 
adjusted after May 23, 1893 ,—prior to the acceptance of the survey 

executed by Pearson, and the adjustment of the accounts therefor,—_ 
was based upon a ruling—as far back as March 22, 1886—in the case of 
ex parte Geo. W. Baker et al. (4 L. D., 451) wherein it- was held that: | 


The rate of payment stipulated i in the contract cannot apples to work soiipisted 
after the expiration of the time agreed upon. .... where a contract stipulates: 
that the work shall be performed within a given period, the rate agreed upou can’ 
ouly apply to work performed within that period; and for work done under such - 
contract after the expiration of that period of time, the rate-of Eg bea must be: 
governed by the value of the. work, but in no case to exceed « . the Tate tized: 
in the contract. 


Notwithstanding t the fact that all leorhmnate cost and expense inci- 
dent to these surveys are, by provision of the act of. July 2, 1864 (13. 
Stat.,.p. 365, sec. 21) made payable from the repayment fund depeated 
by the Central Pacifie Railroad Com pany, stil in adjusting accounts in 
connection therewith the same rule, above enunciated, applies equally 
thereto as in cases where such cost and expenses are borne solely by 
the government and paid out of the regular annual appropriations : 
made for the survey of the public lauds, without reimbursement. 

Thus it appears that your office had both authority and the warrant 
of precedent for deducting five per cent. from. the mileage rate named 
in deputy Pearson’s contract, or, which is. the same thing, to deduct a 
like per cent. from the total amount properly coming to. the said deputy, 
upon the ground stated; and it was left discretionary with the Com- 
missioner of the Genéral Land Office, when surveys were completed. 
subsequent to the time specified as a limit for their execution, or the 
limit of an extension of time, to value the work and pay such rate as 
might seem just and reasonable, provided such rate did not exceed | 
_that stipulated in the contract. In the case at bar the mileage | rate 
was reduced to ninety-five cents on the dollar, which austen your | 
office was authorized to make. ; 

_ Instead of the action of your office being snantnpined: as arice sd by | 
appellant, in making the stated reduction of the amount of his account, 
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such action appears to be sanctioned by the uniform practice of your 

office since May 23, 1893, in the adjustment of accounts for surveys 
completed i in the manner stated: as in the case at bar,.and especially in. 
the absence of a satisfactory showing to the effect that the completion: 
of the work was not delayed through any fault.on the part of the con- 
_tracting deputy, but by unavoidable and unforeseen causes. Deputy | 
Pearson, as appears from the record, did not apply for an extension of: 
time in ei to complete the surveys under his contract, nor does he - 
make a satisfactory showing why the same were not completed within 
the period therein named. » | 

Upon. this special branch o the subject appellant’s attorney alleges 

and contends that: 


Evenifit could be held that the Commissioner had the right in any case to deduct 
five per cent., or any other amount from the sum found due the deputy under his 
contract, we submit that this is a case in which no deduction should be made. 

-The records show that it took the Land Department from June 2nd to October Ist - 
to approve the contract and bond, and.issue instructions to the deputy. This left 
him just three months, two of them in midwinter, to complete his work, which was. 
located in the snow belt of the Sierra Nevada mounts) where it was impossible 
to work dnring that season. 


The attorney concludes with the query: 
‘Then why should the deputy be punished by the cae. in the Land Department?. 


Admitting, as alleged; that the said instructions and authority: to 
begin work upon the survey did not reach deputy Pearson until Octo- 
ber 1, 1892, still there remained three’ months, as stated, before the 
expiration of tinfe named—December 31, 1892—in_ lis contract for the 
completion of the work. Why the deputy should claim that more time 
Was required in which to finish this work does not appear, when as a 
' matter of fact his own field notes show that the entire field work under. 
his contract was executed within a period of thirty-one days, extending 
from January 21 to February 20, 1893 (inclusive of both dates), save 

about one day’s field work to which reference will hereafter be made. 
Leaving out of consideration the month of October, 1892, during 
which period these surveys might have been completed, there would, | 
naturally arise the inquiry why were not the same executed during the. | 
months of November and December following? No showing is made. 
that the snow and weather conditions during those months were more 
unfavorable to field work than during the months of January and Feb- 
ruary, in which the work was commenced and completed, nor 1s it 
reasonable to suppose that such was the case. 

The last entry made in field notes of work done under aontnaet No. 
90, was on February 20, 1893, save an entry made therein about seven — 
months thereafter, to-wit, on September 25, showing that the missing + 
section corners between sections 19 and 20, and between sections 5 and 
6 had been reset. The field notes fail to allow when the deputy went | 
- Into the field and began to establish. said corners, aut it is sufficient for 
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the purposes of this case to say that the running of the lines necessary 
to the resetting of those corners could easily have been done in the. 
- course of a day, or less oune pers after the arrival of the deputy 
upon the field. 

. This disposes of the various questions incauenicae by the appeal for. 
consideration and determination. The deputy has, as a matter of fact, 
already received an amount of compensation in excess of the total esti- 
mate which was made of the probable cost of the surveys at the time © 
the contract providing therefor was awarded, and further payment 
thereon is not denied for such reason, but upon the grounds herein-. 
before. given, which are cousidered good and sufficient, and your office 
decision refusing additional payment is therefore hereby affirmed. 


TIMBER-CULTURE CONTEST—CONTESTANT. 
DILLON v. BERGER. 


The right to contest a timber-culture entry, on the ground of. non-compliance with — 
law, is not defeated by a showing that.the contestant was employed to do the 
necessary work, and hence 1s not in a position to allege the default of the entry- - 
man, if it appears by the terms of such employ ment a special contract was made, 
providing that said work was to be paid for in advance, and was not performed 

- for the reason that the paymens was not made as stipulated, 


| Secretary Smith to the Commissioner of the General Land Office, April 
“(Jd HL.) By 1896. | 7 (W. MLW.) 


JT have considered the case of Patrick H. Dillon v. Louie Berger, on: 
| the appeal of the former from your office decision of January 8, 1895, 
dismissing his contest against the timber- culture entry of the faite for 
the SW. 4 of Sec. 15, ‘T. 26 We R. 48 Wey Chadron, Nebraska, land 
district. = | 
| On November 2, 1887, Louie oe made timber-culture entry for 
the above named fai of land. : 
On February 12, 1894, Patrick H. Dition filed an affidavit of contest 
against said entry aiesine failure to cultivate or plant to trees, tree 
seeds or cuttings any part of said land between the second day of 
November, 1892, and the second day of November, 1893. 
A hearing was ordered and had, at which both parties appeared and 
introduced their testimony. | 
On July 12, 1894, the local officers found in favor of the contestant, 
and recommended the cancellation of Berger’s entry. | 
Berger appealed. 3 
On January 8, 1895, your office dismissed the contest, and the con- 
testant brings the case here on appeal from. said decision. | 
The local officers and your office, in all material matters of fact, 
agree as to what the evidence shows. Under the evidence introduced 
at the: trial there 1s m0 room for any difference of opment as. to what: 
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- the facts are, So far as they seins to the default charged in the affidavit 
of contest, for there is no conflict on this point. Your office found: _ 


That the plaintiff’s allegations are abundantly sustained; in fact, there is no 
denial of them and the defaults were not cured up to the day of the trial. . . 
As matter of defense it is set up that the contestant was employed to plow ten — 
acres of the land and plant the same to trees, during the year ending November 2, 
1893, and that he failed to do the work, but reported during June and August, 1898, 
that he had complied with the terms of his contract. 
The claimant lived without the state, and employed Mrs. Mollie pe as her © 
agent to attend to the land, and in the latter part of May or first part of June, 1893, 
Mrs. Berger, who lived in Cass Co., Neb., went to the land and employed the con- 
testant to clo the necessary work for that current timber culture el for the sum 
_ of twenty dollars. | 
‘Mrs, Berger claims the money was to be paid when the work was done, while 
' ‘Dillon claims that it was to be paid in advance as soon as Mrs. Berger arrived home. 
He is corroborated in this statement by one witness who was present when she got 
into her buggy to depart and who heard her say that she would send the money just 
as soon as she got home. Dillon received in part payment some poles, valued at $4, _ 
and the balance, $16, was mailed to him by Mrs. Berger about the early part of 
February, 1894, and was returned with the statement that the land was contested. 
- Dillon plowed ten acres of the land and did nothing else. He waited, according to 
his statement, for the payment of the money. 
‘It is true that the law has not been complied with, but this contestant is not in a 
position to take advantage of the defaulk, for his <olwtiens to the defendant were of 
‘a confidential character, and it was his duty to protect, instead of anyones “ep: 
This office will not countenauce such a breach of good faith. 
The contest is dismissed, subject to the right of appeal. So advise the partios. 


Appellant assigns numerous errors in your office decision, inter alia, 
error: “In holding that contestant was not in a position to take advan- - 
tage of claimant’s failure to comply with the timber culture law.” “In 
holding that contestant’s relations with claimant were of a confidential | 
nature.” “In not holding claimant’s entry for cancellation, after find- 
ing that she had failed to comply with the timber culture laws.” “In 
holding that contestant was guilty of a breach of good faith toward 
claimant.” | 

Under the law and the evidence in the case, Baneene entry must be 

canceled; there is no authority for allowing it to remain of record. 

In the light of the testimony in the case, I am unable to see any just 
reason for dismissing Dillon’s contest. The evidence utterly fails to 
show any artifice, fraud, or deception practiced by Dillon on the entry- 
woman, either directly or through her agent, by which she was misled 

and thereby failed to comply with the timber-culture law. The evidence | 
simply shows that Dillon was hired by the agent of the entrywoman 
_ under a special contract to do the breaking, planting, etc. The con- 
tract was that Dillon was to have his pay in advance for such work. © 
He received $4.00 of it in trade and the remaining $16.00 was to be 

sent to him right away on the return of the entry woman’s agent to her 
home, which she failed to do, Dillon broke ten acres of the land, and — 
sowed six acres of it to millet, but this was not a walver of his right to 


insist upon payment in advance for the additional work, in accordance ~~ 
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with his contract. The reason given by the agent of the entrywoman — 
for not sending the remaining $16.00 to Dillon on her return home was 
that the itineracy of her principal, the entrywoman, prevented her from 
getting the money to make the payment with. If this explanation be. 
accepted as true in every respect, it would neither exonerate the entry- 
woman from the performance of her contract with Dillon, nor cast any 
blame on: him for standing by and insisting on the terms of his 
agreement. 

It was the duty of the entryman to see to it that the breaking and 
planting 1 were done on the land involved by November 2, 1893; this she 
failed to do. Long after the time had elapsed for her to ‘do these 
things, Dillon filed his contest affidavit. I am unable to perceive any- 
‘thing in Dillon’s conduct that would or should deprive him of a plain 
right accorded him by law. | es 
— The order of your office dismissing Dillon’s contest is reversed and 
_ the contest sustained, and Berger’s entry will be canceled. 


RAILROAD GRANT—INDEMNITY SELECTION—STATE SELECTION. 
STATE OF WASHINGTON v. NORTHERN Pactric R. BR. Co. 


The failure of a railroad company to revise a list of indemnity selections in accord- 
ance with the order in the La Bar case relieves the lands embraced therein from 
the effect of prior selection. 


‘Secretary Smith to the Commissioner of the General Land Office, April 
(J. I. H.) 24,1896. (If. W. C.) 


I have considered the appeal by the State of Washington, from your 
office decision of October 6, 1894, holding for cancellation its selection 
list No. 2, being selections made for the use and support of agricul- 
tural colleges, as to certain-tracts described in your office decision, for 
conflict with the selections made December 22, 1838, as indemnity, by 
the Northern Pacific railroad company. 

In its appeal the State alleged that the selections made by the com- 
pany were not of the nearest available lands to the losses designated, 
which were lands in the Coeur d’Alene Indian reservation, Idaho. _ 

Upon this question a report was called for March 4, 1896, 
| J am ‘now in receipt of your office letter of March 26, 1896, wherein 
; you state— ae | 

The Northern Pacific railroad dees selections » above referred to, were made 
‘in the North Yakima land district, for lands lost by the Coeur d’Alene Indian reser- 
vation in the State of Idaho, and in making the examination directed by you, it was 
“ascertained that said indemnity list No. 17, was irregular and informal in character, 
inasmuch as the lost lands were grouped together in large bodies contrary to the 
rule in such cases, and furthermore that there is no evidence of record, that the 


Northern Pacific Railroad Company, have filed a re- arranged list as required. See 
La Bar v. Northern Pacific Railroad company (17 L. D., 406). , 
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In, view of the large amount of time and labor required in making the report 
called for, involving the examination of over two hundred miles of the indemnity 
limits of said railroad, I have deemed it advisable to call your attention to the con- 
. dition of the. Northern Pacific R. R.. indemnity selections, as above stated, before 
proceediny farther with the examination. 

If upon a further consideration of the question, it is deemed necessary to have the 
examination male, the matter will receive i attention and a report will, be ° 
- submitted as.soon as possible. 


In the La Bar case (supra), you were directed to— 


Call upon all railroad companies having pending indemnity selections to revise 
their lists within six months from the date of your order, so that a proper basis will 
be shown for each and all lands now claimed as indemnity, the same to be arranged 
tract for tract in accordance with departmental requirements, and that all tracts 
formefly claimed for which a particular basis has not been assigned in the manner 
prescribed, at the expiration of said six months, be disposed of under the terms of 
the orders restoring indemnity lands without regard to such previous claim. 


The company having failed to comply with this order, your office 
erred in holding for cancellation the State’s selection list for conflict 
with the company’s selections. Your said office decision is therefore 
reversed, and the State’s. selections, if otherwise reguiar and reBah 
should be submitted for approval. | | a 


: PATEN'E ERRONEOUS DESCRIP TION—INTEREST OF THE GOVERNMENT. 


NULL v. FISHER. 


‘The inadvertent substitution of an adjacent tract in the final certificate and patent 
issued on the commutation of a homestead eutry, requires no uction for the pro- 
tection of the government except the cancellation of that ner of the original 
entry not covered by the patent. 


‘Seoretar, y Smith to the Commissioner of the General Land Office, April 
24,1896. (W.F. M.) | 


On N ovember 2, 1863, J abez M.. Fisher made homestead entry of the 
S. $ of the NW. 4 and the N. 4 of the SW. 4 of section 9, township 3 
S., range 68 W., within the land district of Denver, Colorado, and. on 
December 6, 1864, he commuted it to cash, but in the final certificate, 
through a clerical error, the W. 4 of the SW. 4$ was substituted for the 
N. 4 of the SW. 4, and the error was perpetiiateds in the patent, which 
issued July 1, 1868, 

On October 19, 1894, David Null filed in the local Ce for trans- 
mission to your offica, a petition setting out the facts respecting the 
error of description and praying that demand be made upon Miers 
Fisher, the devisee of the entryman, for the surrender of the patent 
and the reconveyance of the tract improperly embraced therein, to 
wit, the SW. 4 of the SW. 4 of section 9, and that in default of com- 
pliance with the demand, suit be instituted to cancel the patent. At 
the same time he presented his pepe esuon to make homestead. entry 
of the land. 
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‘The decision of your office, from which Nall has appealed, denies the — 
relief prayed for on the ground that no injury has resulted from the 
error either to the United States.or to the petitioner. 

If the final certificate had been made to follow the record and ene wce 
the land covered by the original entry, a different and perhaps more 
«difficult question would have been presented: for in that case the entry- 
man would have been vested with an equitable title to forty acres of 
land and the legal title to one hundred and sixty acres; but since the 
inchoate right acquired has not ripened into a vested interest, the mere | 

- cancellation of that portion of the-recorded entry not éovered by the 
patent will suffice for the protection of the government, which, Bree | 
has any standing to complain. | 

The decision appealed from is affirmed. 


- OKLAHOMA LANDS—SECOND HOMESTEAD ENTRY. 
- GEORGE WILson’s HEIRS. 


“The on to make a second homestead entry conferred by section 13, act of March | 
2, 1889, does not extend to one who purchased the laud covered by his first entry 
ander the provisions of seetiou 2. act of June 15, 1880, 
Secretary Smith to the Commissioner of the General Land Office, Apr ab 
(24, 1896. —(W. A. E.) 


- James D. Wilson, as the sole heir of George Wilson, deceased, has _ 
--appealed from your office decision of April 12, 1895, holding for can- — 
-cellation the latter’s homestead entry, made May 10, 1889, for the NE. 
of Sec. 33, T. 16 N., R. 5 W., Kingfisher, Oklahoma, land district. — 

At the time of making said entry the said George Wilson filed a 
special affidavit, stating that he had made a former homestead entry 

for a certain tract in the Wa- -Keeney, Kansas, land district, and “that — 
the same was commuted under the act of May 20, 1862. Patent issued 
. June 6, 1888.” _ 

December 20, 1893, Génr: ge W ison died, and on 5 une 1, 1894, James 
'D. Wilson, the son antl sole heir of said deceased entryman, submitted 
final proof, on which final certificate was issued the same day. 

When the proof came before your office for consideration it was dis- 
covered on examination of the General Land Office records that George 
Wilson’s former homestead entry had not been commuted under the act 
of May 20, 1862 (Section 2301, Revised Statutes, U. S.), as alleged in 

his, apetial affidavit, but that the land embraced therein had been pur- 
chased by him under section 2 of the act of June 15, 1880 (21 Stat., 237), 

“Your office thereupon directed the register and receiver to Gall upon 
the heir aforesaid to show catse > why the eeenw entry should not be 

canceled for illegality. 
- In response to said rule to. show cause, James D. Wilson filed his | 
own affidavit, alleging that he had been informed by his father that 
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the land in Kansas had been purchased under the commutatiou clause 

of the homestead act (Section 2301), and not under the act of June 15, 
1880; that to affiant’s personal knowledge the said George Wilson had 
settled upon and entered the land here involved. with the bona fide 
intention of making it his home; that the improvements thereon are 
worth about $700; and that good faith has at all times beén mani- |. 
fested, by the entryman during his lifetime, and bY his heir, the | 
affiant, since the entryman’s death. 

By letter of April 12, 1895, your office held the entry for cancellation | 
and it is from this action that claimant has appealed. | 

Section 18 of the act of March 2, 1889 (25 Stat., 1005), in regard to 
Oklahoma lands reads, in‘ part, as follows: | 


That the lands acquired by conveyance from the Seminole Indians hereunder, 


except the sixteenth and thirty-sixth sections, shall be disposed of to actual settlers — 


_ under the homestead laws only, except as herein otherwise provided (except that 
section two thousand three hundred and one of the Revised Statutes shall not 
apply): And provided further, That any person who, having attempted, but for any . 
cause failed, to secure a title in fee to a homestead under existing law, or who made 
entry under what is known as the commuted provision of the homestead abl shall 
be qualified to make a homestead entry upon said lands, 

The clause in said section, “who made entry under what is known 
as the commuted provision of. the homestead law,” refers to section. 
2301 of the Revised Statutes, which provides that if a homestead set. 
tler does not wish to remain five years on the land covered by his— 
entry, he may before the expiration of that time pay the minimum gov- | 
ernment price for said land, such commutation payment taking the 
7 place of the further pasidenee and cultivation that would otherwise be 
required. This right of commutation depends upon prior compliance: ; 
- with the homestead law and can not be exercised in the absence of 

such compliance. 


Purchase under the act of Taine 15, 1880, is not commntation: nor 7 


does the right of purchase under said act depend upon compliance 
with the homestead law. George E, Sandford, 5 U.'D., 535. | 
The records of your office clearly show. that the land embraced in | 


- George Wilson’s first entry was purchased under the act of June 15, 


1880. He therefore does not come under either of the special exten. . 
sions of the homestead right contained in the thirteenth section, of the. 
act of March 2, 1889, and as his first entry exhausted his original 
homestead right, his second entry was made without authority of law. 

“Your office decision holding said entry for cancellation is accordin gly . 
affirmed. : 
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_HOMESTE 4D CON TEST—-APPLICATION TO. ENTER—PRELIMINARY 
. AFFIDAVIT. 


CLEAVES UV, SMITH, 


The rule that preliminary affidavits should not be execnted while the land is under 
;. appropriation, will not affect an entry of land. opened to disposition on the 
adjustment of a railroad grant, where the affidavit was made before such open- 
ing, when in fact the land had been restored to the public domain under the pro- 
visions of the forfeiture act.of September 29, 1890, prior to the execution of said 
(affidavit. 


A preliminary affidavit executed iidrone a United States commissioner outside of 
« the county in which the land is situated is irregular, and a new affidavit should 
be required; but the irregularity is not a sufficient basis for a contest. 


Secretary Smith to the Commissioner of the General Land Office, April 
: 24, 1896. / (F. W. ©.) 


I have considered the appeal of Charles A. Cleaves from your office 
decidoa of June 20, 1893, sustaining the action of the local officers and 
dismissing his sontest filed against the homestead entry of Murray 
Smith, covering the NW. 4, Sec. 7, T. 46 N,, CR. 9 W,, Ashiand land 
district, Wisconsin. | | 

. This land is within the indemnity limits of the grant for the Bayfield 
branch of the Chicago, St. Paul, Minneapolis and Omaha railway, under 
the grant made by the act of 1856, and is within the primary limits of 
the grant made by the act of May 6 Oy 1864, for the MscOns i Central 

railroad. 

At the time of the adjustment of the Oia grant it was the ruling 
of this Department that the reservation for the Omaha railroad under 

the act of 1856 was sufficient to defeat the grant for the Central com- 

pany, and this tract, with others, was opened to entry under order from 
_ this Department on November 2, 1891, as a part of the surplus lands 
esas. to satisfy the Omaha grant. — 

Under the decision of the supreme court in the case of Wisconsin 

Central v. Forsyth (156 U. 8., 46), said reservation did not serve to defeat 
the grant for the Central company, but asthe said Central railroad com-. 
pany failed to construct its road opposite this land, it was restored to 
entry under the terms of the general forfeiture act of September 29, 
1890 (26 Stat., 496). 
As before stated, however, this land was opened to entry on Novem- 
ber 2, 1891, as a part of the Omaha surplus lands, and on the morning 
of that Any Murray Smith’s homestead application was received by mail 
and permitted to go of record. 3 

On the 21st of December following, Cleaves tendered a “homestead 
application for this land and in his affidavit alleged that he settled on 
the land applied for immediately after midnight of the night of Novem- 
ber 1, 1891, and began making improvements thereon. 

_ January 2 24, 1892, the local officers ordered a hearing for the purpose 
of determining fie aneenen of priority of settlement, and upon the day 


DECISIONS RELATING TO THE PUBLIC: LANDS. 487 


set for hearing, namely, July 11, 1892, Cleaves filed an affidavit of con- 
test in which he alleged in addition to his claim of settlement, that he 
was informed and believed that Smith was born outside of the United 
States and that the entry by Smith was made for speculative purposes. 
He also moved for the cancellation of Smith’s entry for the reason that 
the homestead affidavit was executed in the county of Douglas and not - 
in the county of Bayfield, in which the land is situated. The last men- 
tioned motion was overruled and after several continuanées, the case 
proceeded to hearing on December 5, 1892, and upon the record made 
the local officers recommended that Smith’s entry.remain intact and 
that the application to contest by Cleaves be dismissed. — 

In his appeal to your office Cleaves, in addition to the objections made | 
to Smith’s entry at the time of the trial before the local office, urged 
that the same was invalid because the preliminary affidavit was exe- 
cuted at a time when the land was not subject to entry. Your office 
decision upon his appeal, as before stated, sustained the recommenda- 
tion of the local officers permitting the entry by Smith to remain intact 
and dismissing Cleaves’ contest from which action he has appealed to 
this Department. | 

While it is true that in his seen he re-alleged his- specification of 


errors set forth in his appeal from the recommendation of the register _ _ 
_. and receiver, yet it would seem that he has abandoned his claim of 


prior settlement and seeks to avord Smith’s entry upon the objections 
heretofore recited. 

Upon the question of prior settlement, however, I might state that 
| the record shows that Smith settled upon this land in May, 1891, 
having purchased certain improvements made thereon by a prior set 
tler; that he repaired the improvements and during the summer of 
| 1891, completed a house and partly built a stable, and has since, to 
the date of hearing, continued his claim to the land. 

As this tract was not, a part of the surplus Omaha lands but was, in 
fact, restored by oper ation of the act of September 29, 1890, as a part 
of nie unearned Wisconsin Central grant, Smith’s acts of settlement 
performed prior to November 2, 1891, can be considered, and upon the 
record made there can be no question but he has shown his superior 
right. . 

It but remains to consider whether the objections urged to his entry 
are sufficient to aay One his palo claim gained by reason of as settle- 
ment. 

It is first urged that he is net a citizen of the United site but. the 
‘showing made in support of said charge is not sufficient to overcome 
that: made by Smith, and upon the record I sustain the finding of both 
your office and the local office as to his Aushtcalon:. The charge, of 
speculation is wholly unsupported. _ 

His homestead affidavit was executed October 30, 1891, before W. M. 
Tompkins, United States commissioner, at Brule, Donsiaa county, Wis- 
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consin. As these lands were not a part of the Omaha siping: but 

were restored to entry under the forfeiture act of September 29, 1890, 

supra, the charge that the affidavit was executed before the lands were 
open to entry must fail. 

The only remaining charge is, that it was s executed out of the suas 

in which the land is situated. This your office holds to be immaterial, 

for the reason that it was executed within the land district. 

In the case of Hoge Wilson (20 L. D., 482), it was held that under 
the provisions of the act of May 26, 1890 (26 Stat., 121), the prelimi- 
nary papers might be executed before a United States circuit court 
commissioner within the county in which the land is situated, and an 
affidavit executed ont of the county was held to have been irregular, 
and your office decision requis that the party submit a new affidavit 
was sustained. 

This objection is, theretore, well. founded, aia the aaestiol arises 
whether the defect is sufficient to avoid the entry in the presence of 
this contest. From a consideration of the matter I am clearly of the 
Opinion that it is not. The fact is patent upon the face of the paper 
and should have been noticed by the local officers, or the entry sus- 
pended when it reached your office and a new affidavit required. While 
it is an irregularity and a new affidavit should be required, yet I oe not 
think it is sufficient upon which to base a contest. 

At the time of trial of this case, Smith tendered a new - affidavit 
made before the register, and I am therefore of the opinion that his 
right under said entry is complete, and sustain OUE office decision 
dismissing ee contest. 


HOMESTEAD—COMMUTATION—ACT OF MARCH 3, 1891. 
EUSEBIUS M. MILEs. 


A homestead entry made after the passage of the act of March 3, 1891, though based 
on a soldier’s declaratory statement tiled prior to said act, can not be commuted - 
without fourteen months’ residence and cultivation from date of the entry. 


Secretary Smith to the Commissioner of the Gener al Land Office, April 
24, 1396. (C.J. G.) . 


The above case is in relation tothe SHE. 4 of Sec, 11, 7.47 N., R.9 W., 
Ashland land district, Wisconsin. 

This land was formerly included in a grant to a railroad company, 
and was forfeited by act of Congress approved September 29,1890. It 
became subject to entry February 23,1891. On the latter aa Eusebius 
M. Miles filed his soldier’s declaratory statement for said land. 

On June 26, 1891, Miles made homestead entry for the land in ques- 
tion, and on November 21, 1891, made commutation proof thereon and 
cash certificate was issued. | ; | 
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‘By letter of December 30, 1892, your office directed the local office . | 
‘to call upon claimant to furnish supplemental proof without republica- 
tion, showing fourteen months residence and cultivation subsequent to 
June 26, 1891, the date of entry, in aceordance with section 6 oF the. 
act of March 3, 1891, 

Upon the fiaee of claimant to furnish the sippienieneal proof 
requested, your office on June 13, 1894, directed the local effice to 
require him to show cause within sety days from receipt of notice why 
his entry should not be canceled. 

For reply to said requirement the local office transmitted a statement 
‘filed by the claimant wherein it is alleged— : 

That said commuted cash entry should be patented under the prooe submitted 
November 21, 1891, for the reason that said proof showed full compliance with the 


law for a period of more than six months prior thereto, and that he initiated his — 
right to make said homestead entry February 23, 1891, by filing on said land his sol- 


dier’s declaratory statement, said homestead entry being made in accordance with 


gaid soldier’s declaratory statement, and within six.months after date of said filing. 


- His rights thereunder relate back to the date of said filing, and the law under which 


said filing was made required only six months residence from the date of settlement 
before the making of commuted proof. _ 


Notwithstanding this allegation your office, on March 26, 1895, held .. 
that residence and cultivation for the period of fourteen months from. 
date of entry, June 26, 1891, were imperative, and claimant’s cash entry 
was held for @ceianon Serer compliance with the law. 

Claimant has appealed to this Department. - 

Section 6 of the act of March 3, 1891, amending § section 2301 of the 
Revised Statutes, reads as follows: 

Nothing in this chapter shall be SO sousteadd as to prevent any person who shalt 
hereatter. avail himself of the benefits of section 2289 from paying the minimum 
price for the quantity of land so entered at ¢ any time after the expiration of fourteen 
calendar months from the date of such eutry, and obtaining a patent therefor, upon 


making proof of settlement and of residence and cultivation for such period of four- 
teen months. 


From this it is seen that no exceptions are made, but that “any per-. 
son who shall hereafter avail himself of the benefits of section 2289,” - 
may commute his homestead entry to a cash entry, provided he can 
make proof of settlement, residence and cultivation for a period of 
fourteen months from date of entry. 

In the case of Francis A. Lockwood (16 L. D., 285) it was held that— 

The terms “so entered” and “such entry” in the section taken and: accepted in 
their ordinary sense, as used in the statutes and employed in the land department, 
can only mean the recorded claim of the settler made upon due application and pay- 
ment of the requisite fees, and it is from the date of this ‘‘entry ” that the period of 
residence must now be computed if ‘ settlement 7 is not BepeD NOE as the equivalent. 
of such ‘‘entry.”. 


The only difference between the case at bar and numerous others 


that have been decided, notably, Francis A. Lockwood (supra); Hames 
v. Bourke (18 L. D., 150); Mathew Benson (ie L. te 437); Herbert H. 
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Augusta (19 L. D., 114); Howard G. Robbins (21 L. D., 115), where the 
same principle was involved, is as to whether the fact that Miles filed 
his soldier’s declaratory statement prior to the act of March 3, 1891, 
- gives him a privilege superior to that of an actual settler, and thereby. 
excepts him from the operation of section 6 of said act. In the eases 
above cited the question involved was as to whether settlement prior 
to the act of March 3, 1891, would serve to except the settler from the 
operation of section 6 of said act where entry was not made until after. 
its passage. In every one of those cases the question was decided in 
the negative. In the cases of Francis A. Lockwood and Herbert H. 
Augusta the entries were finally allowed to stand, but that was only 
because the entryman had sold the lands and on that account the. four- 
teen months residence was impossible. 

The filing of a declaratory statement gives the soldier an additional 
privilege over the ordinary homesteader only in the matter of giving 
him power to hold his claim for six months after selection. Also, a 
-Soldier’s claim may be filed by an. agent. Outside of these additional 

privileges he must “ fulfill all the requirements of law.” . . 


As previously shown Miles “availed himself of the benefits ” of sec- 7 | 


tion 2289 of the Revised Statutes when he applied on June 26, 1891, to 
make homestead entry of the land in question. This was subsequently 
to the act of Mareh 03,1891. Therefore, his commutation, made Novem- 
ber 21, (1891, can be made only under the act in force when he made his 
entry. 

Your office decision is. therefore acme, and unless the claimant 
shall furnish the supplemental proof as aeiaived ‘his entry will be 
_ canceled. : 


SETTLEMENT RIGHT—-RELINQUISHMENT—SECOND ENTRY. 


NEWBANKS v. THOMPSON. 


_A party who settles on land covered by the entry of another, under an agreement 
with the prior entryman that such entry shall be relinquished for his benefit, | 
acqtlires no right as a settler as against the intervening entry of another, made 
on the relinquishment of the prior entry, if he fails to secure the release.of said 
land, through contest, or in the manner agreed upon. 

The right to make a second homestead entry under section 2, act of March 2, 1889, 

| can not be invoked for the protection of a settler who at the time of his settle- 
ment has an entry of record for another tract. 


Secretary Smith to the Commissioner of the General Land Office, Aprit 
@. I. H.) 24, 1896. | | (J, A.) 


The land ‘averea herein is the S. 4 of the SW. 4 4 of Sec. 15, the NW.4. 
of the NW. 4 of Sec. 22, aud the NE. + of the NE. 4 of Sec. 21, T. 2 N., 
R. 27 W., Chamberlain, South Dakota, land district. | 

_ May 7, 1892, Robert 8, Carlin made homestead entry for said tract. | 
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The entry was canceled on relinquishment April 14, 1894, and on the 
same day. Charles IF’, Thompson made homestead entry for the land. _ 
- May 22, 1894, Noah Newbanks filed an affidavit of contest against 
said entry alleging that he settled on the land November 15, 1893, after 
having a short time prior thereto, with the consent of Robert Carlin. 

whose entry was of record until April 14,1894, made valuable improve- _ 
ments on the land; that his improvements are worth $1,000.00; that 

at the time of making said improvements Carlin promised and agreed 
. that he would relinquish his entry so that the affiant could make entry; 
- that Thompson is not a settler on the land and has no improvements 

thereon, and that he knew at the time of his entry, April 14, 1894, that 

the affiant was living on the land with his family. . 

On the day set for hearin g¢, August 20, 1894, the entryman moved he 
dismissal of the contest on the ground that the affidavit of contest does’ 
not state a cause of action. The local officers denied the motion.. On 
the same day the contestant presented homestead application for the — 
land , making the following statement in his homestead affidavit accom- 
panying the application: | 

Ihave not heretofore made any entry under the homestead laws, except that in 
August or September, 1888, at the U.S. land office at Deadwood, Dakota Territory I 
- made entry for a tract of Jand in Custer county, Dakota Territory; that I made set- 
—tlement thereon in August or Septeinber 1888, and built a house and corrals thereon 
to the value of $500.00 but that I abandoned said tract in Oetober, 1891, on account 
of drouth and failure of crops; (and) that 1 am unable to describe the land. | 

Hearing was had before the local officers September 25, 1894, Octo- 
ber 10, 1894, they rendered decision recommending the pane ciation of 
the etre On the entryman’ s appeal your office, on February 15, 1895, 
affirmed the decision of the local officers holding that under section 2 
of the act of March », 1888 (25 Stat., 854), the contestant is entitled to 
make homestead entry for the laud, en v failed to perfect title to the 
land entered by him in 1888. oti office fond in regard to Newbanks’ 
- settlement on the tract in question that about June 1, 1892, he made an 
agreement with Carlin by the terms of which Carlin was 6 relinquish 
- the land for a consideration of $25. 00; and that shortly after entering 
.‘ into said agreement Newbanks sittled on the land. In reference to. 
Newbanks’ former entry the decision states that the records of your 
office show that the same was contested September 21,1894, on the 
charge of abandonment, and canceled February 11, 1895, Newbanks 
failing to make any asteiine. 

_ Thompsou’s appeal from said decision brings the case before me for 
consideration. ’ 
_ According to the statement made in his affidavit of contest. News 
banks had been living on the land for five months under the agreement 
that Carlin was to relinquish his entry. Your office found that he had 


- been living on the land for about two years under that agreement. 


While Newbanks bases his claim of prior right on his settlement he 
also, in effect, takes the position that the land was segregated from the . 
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public domain for his benefit by Carlin’s entry. The agreement of Car- 
lin was of such a nature that his entry would have been canceled on 
_ proof thereof in a contest proceeding. Had Thompson contested the 
entry and proved the agreement between Carlin and Newbanks the 

preference right could have been awarded. him aver N ewbanks by rea- 
son of having cleared the record. | 

Newbanks, by his failure to contest Carlin’s entry, or to procure ie 
filing of his relinquishment, did not only subject himself to the rights 
of anyone who might choose to contest Carlin’s entr y, but also forfeited 
his rights as against Thompson, who made entry after the filing of Car- 
lin’s relinquishment. Newbanks is in the same position as a suitor in — 
acourt of equity—he must show equitable action on his part. The fact 
that he had-resided upon and cultivated the land and made valuable 
improvements is not a sufficient showing of equity. In view of his 
agreement with Carlin it was his duty upon his settlement, to clear the 
| record of Carlin’s entry. Instead of taking steps in that direction he. 
had, according to his statement in his contest affidavit, resided on the | 
land for five months at the date of Carlin’s relinquishment and Thomp- 
sou’s entry. He then attacked Thompson’s entry, in effect claiming 
that Carlin’s entry segregated the land from the public domain for his 
benefit. He cannot be allowed to take such an inequitable stand, 
‘His affidavit of contest is iusufficient. | 

The Department has held in the foliowing cases that the right of a 
settler who is residing upon land covered by the entry of another 
attaches co instanti on the relinquishment and cancellation of such 
entry, and is superior to that of a homesteader who makes entry for 
the land immediately after its relinquishment: Wiley v. Raymond, 6 
L. D., 246; Zaspell v. Nolan, 13 L. D., 148; Stone v. Cowles, 13 L. D., 
192; Rese ate: Bell, 14 L. D., 439; MeGowan ». MeCaun, 15 L. D., 542 . 
Blanvelt ». Masden, 18 L. Di, 5388; Rickers.v. Tisher, 19 L. D., 421; 
Dowman wv. Moss, 19 D., 526. Those cases ditfer from the case ait | 
bar in that none of the aeeiers lived on the land with the entryman’s 
consent, and none of them could be required to clear the record of the 
existing entry. They were given the preference right of entry over the 
intervening entrymen because under the circumstances under which * 
their settlements were made the equities were in their favor. The cir- 
cumstances are different in the case at bar. Newbanks’ equities by 


reason of his settlement are more than offset by his action in allowing _ | 


the land to remain segregated by an entry which by reason of his own 
agreement with the entryman was subject to contest. It was incum- 
bent on him on Carlin’s failure to relinquish immediately after entering — 
into the agreement, to contest the entry, char; ging the fact of the agree-_ 

ment and alleging his settlement. 
As the affidavit of contest was insufficient the detendants motion to- 
- disniiss the contest should have been sustained. 

There is another reason calling for the dismissal of the citer 
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Section 2 of the act of March 2, 1889 (25 Stat., 854), under which your. 
office held that Newbanks acquired a settlement right to the land in 


question, provides: as follows: 


That any person who has not heretofore perfected title to a tract of land of which 
he has made entry under the homestead law, may make a homestead entry for not 
exceeding one-quarter section of public fend subject to such entry, such previous 
. filing or entry to the contrary notwithstanding; but this right shall not apply to 


persons who perfect title to lands under the pre emption or homestead laws already — 


initiated. 


It was not intended by said act to allow Avenivinan while his entry 
is of record to lay claim to another tract under the settlement laws. 
The fact that. Newbanks had abandoned the land covered by his entry 
. gives him no standing as a setiler on the tract in question for the reason 
that his entry segregated the land covered by it from the public domain. 
‘He can not by an entry for one tract and a settlement on another seg- 
regate both from the public domain. Neither can Carlin’s entry segre- 
gate the land for his benefit. Nor can his improvements give him any 
right to the land although, as found by your office, they are valuable 
and were made under the belief that he had the right to enter the land. 
While the decision appealed from is on the question of Newbanks’ right 
to make a second entry, within the letter of the act of March 2, 1889, 
it was contrary to the spirit of the homestead law to recognize hith as 
a settler on the tract in question while his entry was of record. He 
had the right after February 11, 1895, the date of the cancellation. of 
his entry, to make a second entey. That fact, however, would not 
inure to his benefit in the case at bar, if his claim to the land were 
otherwise valid, for the reason that the case must be governed by the 
facts as they seoed April 14, 1894, the date of ee gaat 
| ‘The decision appealed from is reversed. 


RAILROAD GRANT-—INDEMNITY SELECTION—DESIGNATION OF LOSS. 
‘SouTrHERN PaActric R. R. Co. v. MCKINLEY. 


: | The fact that there is a defi ciency in arailroad grant does not relieve the company 


- from the necessity of specifying losses in support of indemnity selections. 

‘A list of indemnity selections, in which no losses are designated as bases for the 
selections, is no bar to a subsequent adverse appropriation of the lands em- 
braced therein; and.a list of such character can not be perfected by the specifi- 
cation of losses after the intervention of adverse claims. 


The right of a railroad company to take a tract of land as indemnity must be deter- . 
mined by the status of such tract at the date of the appioakon to select the — 


same. 


ena y Smith to the Commissioner if the General Tne. Office, April 


24, 1896. . of & (Week) 


YT have considered the case of. the Soitthiata Pacific Railroad Com- | 


pany v. Walter A. McKinley on the appeal of the former from: ‘your 


emee decision of March 16, 1895, holding for csc its ales z 
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tion to select as indemnity the E. $ of the NW. }and the W.dof the 


NE. 4 of Sec. 35, T. 25 S., R. 30 E., M. D. M., Visalia, California, land 
aisteiet: and directing the aie wante of McKinley’? 8 eee to make 
homestead entry of said land. | | 
The decision appealed from sets forth the facts as shown = the 
records of your office, substantially, as given below. 
~ The land in controversy is within the indemnify limits of the grant 
to said company by the act of July 26, 1866 (14 Stat., 292) and on Sep- 
tember 15, 1885, the company applied to select these tracts as indem- 
nity. The local officers refused to approve said list (No. 22), because no 
bases for selection had been designated, from which action the company 
appealed to your office. On November 12, 1885, one Joseph P. Morri- 
son was allowed tomake homestead entry for said lands. On December | 
9, 1885, while the appeal from the rejection of the first list was pending | 


in your office, the company presented another list of selections (No. 23) — | 


embracing the same tracts and designating losses. This list was also 
rejected by the local officers on the ground that the company had not 
complied with the regulations governing in such cases. On January 
10, 1895, said list (No. 23) was returned to the local officers, with instruc- _ 
. tions to re-examine the saine without regard to the objections thereto- 
fore made by them, and to require new lists to be submitted, one showing 
the tracts they could approve, and the other the ones they could not 
approve. The tracts in question are included in the list. (No. 56), 
approved by the local officers on May 10, 1892. 

In the meantime Morrison’s nomietentl entry was ‘canceled by the 
local officers, the reason therefor not. being shown in the record how | 
~ before me, and on the same day, December 13, 1887, one Jeff. D. Hamp- 
ton made homestead entry for these lands. ‘This eat was on August 


28, 1891, canceled as the result of a contest prosecuted by McKinley, 


and lie was given thirty days within which to exercise his rights as a 
successful contestant. The following statement was made in this notice 
to him, dated September 3, 1891: | . . : 

Before said land can be entered by you or any other person it must be shown to | 
have been not subject to selection by said company. 

It seems that McKinley attempted to exercise his rights, for on Sep- 
tember 12, 1891, he filed a formal application to make homestead entry 
for the W. 4 of the NE. 4, and at the same time presented his formal 
application, asking to be allowed to contest the claim of the company 
to the E. 4 of the NW. + of said section. The local officers seem to 
have regarded. these anor as constituting an application to make 
entry for both tracts, because the register in CT eHIEVULNG. the papers 
to your office uses this language: 
_ -Herewith I transmit the papers in homestead application of Walter A. McKinley 
for E. 4 of NW. ¢and W. 4 of NE. 4, Sec. 35, T. 25 8., R. 30 E., M. D. M., presented | 
in this office and rejected September 12, 1891, for the reason stated on ‘the applica- 


. tion of said } McKinley to contest the albines of the 8S. P. R. R. Co. to said land, 
attached to said ngmiestead d application, 4 . 
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. The reason given for the rejection was that it was not. sufficiently 
show that the land was not subject to selection by the company. 

It is claimed in behalf of the company that because of the fact that 
there is a deficiency i in its grants it was unnecessary to designate lost — 
lands for which indemnity was asked, and that therefore its selection 
‘of September 15, 1885, was a valid one. This contention cannot be 
sustained. <All the decisions of this Department are against it, and I 
find no good reason for changing the rule. The case cited in spot | 
of this argument (New Orleans Pacific R. R. Co., 20 L. D., 162) is not 
‘pertinent since the question is one entirely different from te one pre- 
‘sented here. That decision simply held that because of the deficiency 
the company might be excused from designating losses for previously 


patented lands, but does not intimate that it would be released from 


‘such designation with respect to selections not patented prior to the 
issuance of the regulation of August 4, 1885, requiring the same. 

The indemnity withdrawal made for the benefit of the grant in ques- 
‘tion was in violation of the law and is no bar to the acquisition of set- 
tlement rights. (Stuart ». Southern Pac. R. R. Co. (22 L. D., 61). 

The indemuity list presented by the company Seavembes 15, 1885, 
designated no losses as bases for the selection and hence was no bar to 
‘a subsequent appropriation of the lands, and the list may not be per- 


- fected by the designation of losses after the intervention of an adverse 


claim. Hoeft ». St. Paul & Duluth R. BR. Co. (15 L. D. , 101); Oregon 
and California R. R. Co. v. Small (19 L. D., 422). ies 

The company’s claim in this case must be held to date from ‘Decem- 
“ber 9, 1885, the time the second list was presented: At that time the 

land was covered by an adverse claim, and hence the company’s selec- | 
tion could not be properly allowed then. 

The only question left to be determined is. as to whether.the company’s 
claim attached at once upon the cancellation of Morrison’s entry as. 
against the entry of Hampton made the same day. It has been held 
in many cases that the right of a railroad, company to take any tract 
‘of land as indemnity must be determined by the-status of such tract 
at the date of the application to select the same. Northern Pacific R. 
—-R. Co. v. Loomis et al. (21 L. D., 395), and authorities there cited. 

- In the case of Alabama and Chattanooga R. R. Co. (20 L. D., 403), — 
a selection which could not properly have been allowed at the time - 
made, because of a prior adverse claim, was approved after such claim 
‘was relinquished. But this case does not antagonize the general-rule, 
_ ‘because this action was taken in view of the fact that the land. was free 

and subject to selection at the date of the decision. It was’ thought 
‘unnecessary under these circumstances to require the company to g0 
through the formality of presenting a new Selection. © 

‘It is clear that your decision, holding the company’s selection of ane 
land in question for cancellation is fully justified by the authorities 
cited. aay and the same is aL affirmed. 
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- MINING CL# AIM—MILE SITE-INDEPENDENT APPLICATION. 
‘ECLIPSE MIL SITE, 


Under the first clause of section 2337, R. S., the owner of a patented lode may. by 
an independent application secure a mill site, if good faith is manifest, the im- 
provemeuts sufficient, and no adverse claim exists, . 

Secretary Smith to the Commissioner of the General Land Office, April 

(J. 1. H.) roe 24, 1896. (PL dI.C.) 


The record before me shows that the Eclipse Mining Company, by 
©. H. Abbott, agent, located the Eclipse mill-site, in Monarch mining 
district, Chaffee county, Colorado, Leadville land district, April 15, 
1882. In the certificate of location no reference whatever is made by 
which it could. be determined that the mill-site was located in connec- 
tion with any mining claim. On April 17, 1883, application for patent 
was filed for the mill-site, survey No. 3118. in the field notes of the 
official survey no improvements were reported, but it was said by the 
deputy-surveyor: ‘The above-described mill-site is located in connec- 
tion with the Eclipse lode.” Subsequently, however, on December 15, 
1883, the surveyor-general certified that $500 worth of improvements 


had been placed on the mill-site, consisting of a frame office sixteen by . 
_ twenty seven feet, and two log cabins eighteen by twenty feet each. 


Final entry was made February 11, 1884.: 

On January 7, 1887, your office considered this entry, and it was 
determined that it was not shown that there was a quartz mill or reduc- 
tion works on the mill-site, nor any labor or improvements thereon, nor 
that it was used for mining or milling purposes; that the application. 
was based on the fact that the Eclipse Mining Company was the owner 
of and working the Eclipse mine; that the Eclipse mine had been pat- 
ented April 18, 1884, and no reference was made to any mill-site in 
connection therewith. The entry was, therefore, held for cancellation. 

On February 26, 1887, the affidavit of Abbott was filed, by which it 
was shown that on the mill-site the Eclipse Company had “an office 
building, assay office, store-room, and other structures.” 

By.your office letter of March 19, 1887, it was decided that the cer- 
_tificate of the surveyor-general showed $500 worth of improvements, 

but affirmed the former decision in other respects. | 

Thus the matter seems to have rested until October 20, 1894, when 
your office called for a report as to what action had been cake by the 
applicant, as required by your office letter of March 19,1887. The 
corroborated affidavit of Abbott was then forwarded, by which it is 
shown that there is an eight-room house, used as an office and residence 
for the superintendent of the Eclipse mine; a stable for four horses; a 
railroad switch that will hold ten railroad cars, and a small building 
for storage purposes, all used in connection will the aeonee mine and 
cost over $1600. | 2s | 
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~ Your office by letter of February 20, 1895, again considered ne mat: 
ter, and affirmed the former sndeiient: A aioton for review was filed 
and’ overruled, April 11, 1895 pynstsepen the.applicant proeecunes this 
appeal, 

Section 2337. of the Revised Statutes, permitting entry of mill- sites, 
reads as follows: . 

Where non-mineral land not contiguous to the vein or lode is ieee or occupied by 
the proprietor of such vein or lode for mining or milling purposes, such non-adjacent 
surface-zround may be embraced and included in an application for a patent for 
such vein or lode, and the same may be patented therewith, subject to the same 
preliminary requirements as to survey and notice as are applicable to veins or lodes; 
but no location hereafter made of such non-adjacent land shall exceed five acres, 
and payment for the same must be made at the same rate as fixed by this chapter 
for the superficies of the lode. The owner of a quartz-mill or reduction-works, not 
owning a mine in connection therewith, may also receive a patent for his mil1- site, 
~ as provided in this section. 

Jt will be seen that this section provides for two. Sanses of claims to 
be entered. The first is non-adjacent surface. ground, used or occupied 
by the proprietor of a ‘vein or lode for mining or milling purposes.” 
‘The ruling of your office is that under the first clause the application 
for the mill-site must be made with that of the lode; in other words, 
they must be simultaneous and patented together. The second class 
is distinctly defined, and what is contemplated thereby can not be 
misunderstood. It is as clearly distinguished from the first as smpnes 
can possibly make it. 

The question presented here is, whether the’ owner of a lode for 
-— which patent is issued may, by an independent SppneaHons: secure 
patent for a: qnill-site. 

I think it may be conceded that it is shown here by affidavits that 
the applicant has in good faith improved, and used, the mill-site in 
connection with the mine; that is, the buildings erected thereon aré 
used and occupied as a residence and office by the superintendent; the 
stable for the horses used in connection with the mine; the product 
‘thereof is stored on the mill-site, and a railroad switch is maintained 
thereon for use in the transportation of the ores. In view of this 
Showing, it may be safely assumed that, in contemplation of the 
statute, the mill-site is used for “‘mining” purposes. 

The exact question presented here has been before inemepamien 
but twice, so far as my research has extended. The first case is that of 
Charles Lennig (5 L. D., 190). The applicant in that case attempted 
to procure a patent for the Eureka miil-sité. Mr. Secretary Lamar, after 
quoting section 2337, defined his coneooupn thereof in the following 
language: | | | 

The second clanse of this section manifestly salees the right to patent a mill site 
dependent upon the existence on the land of a quartz-mill or reductiou-works. . But -_ 
the terms of the first clause are more comprehensive. Under them it is not necessary 
that the land be actually a “mill-site.’” They make the use or occupation of it for 
mining or milling purposes the only pre-requisite to a patent, The proprietor of a 
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iad undoubtedly “uses” non-contiguous land ‘‘for mining or. milling purposes” 
when he has a quartz-mill or reduction-works upon it, or when in any Gther manner 
he employs it in connection with mining or milling operations. For example, if he 
uses it for depositing ‘‘tailings” or storing ores, or for shops or houses for his work-. 
men, or for collecting water to run his quartz-mill, I think it clear that he would be 
using it for mining or inilling purposes. I am also of opinion that “occupation” for 
mining or milling purposes, so far as it may be distinguished from ‘‘use,” is some- 
itthing more than mere naked possession, and that it must be evidenced by outward 
and visible signs of the applicant’s good faith. The manifest purpose of Congress 
was to grant an additional tract to a person who required or expected to require it 
for use in connection witli his lode; that is, to one who needed more land for working’ 
his lode or reducing the ores than custom or law gave him with it. Therefore, when 
an applicant is not actually using thé land, he must show such an occupation, by 
improvements or otherwise, as evidences an intended use of the tract in good faith 
for mining or milling purposes. Pee = 2 a 


_ This entry was not allowed, for the reason th at the “facts show ainy: 
_. that the land is not used or occupied for the purpose for which it was 
located, or for any purpose in connection with mining or milling.” 
The next case is that of Cypress Mill site (6 L. D., 706), where the 
language used in the Lennig case is adopted. This application was 
also rejected, but fur the reason that it was shown that it was sought . 


. to get the land for the water thereon only, and was not to be used in 


connection with mining or milling. It was said in that case, however, 


it is not intended to rule that j in no case can an owner of a vein or lode claim make - 
entry of a mill-site under said section (2337), unless the claim for the same shall be © 
embraced in the application for a vein or lode. 3 


It would seem from this eXpress declaration that the question ioe 
herein was under consideration in that case, and the peeeemets refused, 
or at least declined, to decide it adversely. 

It will thus be seen that while the Department has eetaeede two 
applications for a mill-site patent independent of the lode claim, it | 
has been upon other grounds than that the applications were not made 
as one, and the reasoning in the Lennig case, together with the 
announcement in the Cypress Mill-site case, as quoted above, point 
irresistibly to the fact that ror this reason alone whey. would not have 
been rejected. an 

The matter of improvements on mill-sites has been before the De- 7 
_ partment. In Gold Springs and Denver City Mill-Site (13 L. D., 175), 
which was an application for patent for a lode and inill-site, your office 
held that “building tanks, a spring house, and a ‘stone cabin,” were 
insufficient improvements to warrant issuance of patent. This. judg- 
ment was reversed by the Department, and it was held that | 
lasting improvements have been made on the land embraced in the mill-site, indi- 
cating good faith. There is more than the mere use of water—the mill- BItS 18 
improved and used, as above seen, in connection with the mine. 

Again, in Satisfaction Extension Mill-Site (14 L. D., 173), it was said: 


As it appears that the applicant owns two houses on said mill-site occupied by 
his employees for Hannonee in connection with said mill, he uses the land for mining 
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or milling purposes within the meaning of the statute as above construed. ‘The 


erection of dwelling houses on the mill-site is clearly 4 very substantial use and - 


improvement of the land. They become a part of the realty, and would pass by a 
conveyance of the real estate, and when such houses are erected for workmen 
employed in connection with the mill, the land is used for milling purposes. 


These citations are sufficient to indicate that the improvements on 


- the Kelipse Mill-site are ample to pune it within contemplation of the 


‘statute. 


As applied to the case at ie where good faith i is manifest, the © 


improvements sufficient, and there are no adverse rights, it seems to 


-. me that this section should not be given a mandatory interpretation. .- 


The statute reads that the “surface-ground may be embraced and | 


included in an application for a patent for such vein or lode, and the | 
same may be patented therewith. y ‘This nen geis purely Cen 


or permissive. 


In this case the owner of the iedlipee lode did not locate his mill-site -. 


until after. his application for a patent for the lode claim. It seems to 
me that it comes equally within the spirit of the statute if the mill-site 
be located after the lode claim is patented. . As said by Mr. Secretary 
Lamar, in the Lennig case, ‘the manifest intention of Congress was 


é 


to grant an ail ditional tract to a person” for use in. connection with . 
the lode. It is ‘not difficult to conceive how exploration and develop- 


ment after patent of the lode claim might make it absolutely necessary 
to have additional surface-ground for the economical and practical 
working of the lode, and where there is good faith apparent there can 
_ be no objection, in my judgment, in permitting the entry. | 
Your judgment is, therefore, reversed, and the as mill-site entry 
| will be pace to i, 


MILLE LAC INDIAN LANDS—ACT OF JANUARY 14, 1889. 
PETER DHALIN. 


The Mille Lac Indian lands are not subject to disposal under the general homestead 
law, but under the special provisions of the act of J anuary 14, 1889, 


Secretary Smith to the. Commissioner of the General Land Office, April , 


| D4, 1896. oo. OW. AL BR) 


On October 15, 1894, Bes Dhalin filed his application to enter under | 


the general jkotiestond law the W. 2 of the NW. 4, the NE. 4 of the 
NW. 4, and the NW. 4 of the NE. 4 of Sec. 24, T, 42 N., R. 26 W., 
St. Cloud, 2 Minnesota, anid district. | | 

This aa licanion was rejected by the local officers for the reason that 
the tract lies within the so-called Mille Lac Indian reservation and is not subject to 
- disposal except as peerage? by the act of. Congress, approved ee 14, 1889 
— (25 Stat., 642), 

On appeal your office by letter of Décember 17%, 1894, affirmed the 
action of the register and receiver, macrenbee Dhalin filed further 
appeal to the pa . : 
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The act of July 4, 1884 (23 Stat., 89), provided that the lands included 
in the former Mille Lac Indian reservation should not be patented or 
disposed of in any manner until further. legislation by Congress. The 
only further legislation since that time that could be held to apply to 
the Mille Lac lands is (with the exception of the special act of December 
19, 1893, confirming certain entries,) the act of January 14, 1889, If 
that act does not apply to the Mille Lac lands—if it be held that said 
lands were not at the date of the passage of said acta ‘Creservation” 
. within the plain meaning and intent of Congress—then the suspension 
created by the act of July 4, 1884, is still in force, and those lands are 
not now subject to disposition under any law. If that act does apply 
to the Mille Lac lands and relieve the suspension, then the special pro- 
visions of said act in regard to method of disposition also apply. In 
either case said lands are not now subject to enn under the general 


a land laws. 


? In the case of Amanda J. Walters et. ai We L. D., 52), the Depart- 
_ ment held in regard to the Mille Lac lands that the “further legisla~ 
tion” required by the act of July 4, 1884, prior to the disposition of the 
lands named therein, is provided by the act.of January 14, 1889. Sub- 
sequently, in the case of the Northern Pacific Railroad Company v. 
‘Walters (13 L. D., 230), and the instructions of April 22, 1892 (14 L. D., 
497), it was definitely determined that the lands formerly occupied by 
the Mille Lae Indians are not subject to disposition under the general 
land laws, but under the special provisions of the act of January 14, 
1889. This ruling has since been indirectly confirmed by Congress i in 
the passage of the act of December 19, 1893 (28 Stat., 576), to relieve 
certain entrymen who had made entry for portions of the Mille Lae 
lands under a former ruling of the Department that those lands were 
subject to entry under the general land laws. 
Your office decision is hereby affirmed. 


MILLE LAC INDIAN LANDS—CONFIRMATION—SECTION 7, ACT OF MARCIL 
3, 1891. 


PATRICK FOX, 


An entry of Mille Lac Indian lands made under the general land laws, and prior to 
July 4, 1884, is protected under the proviso to section 6, act of January 14, 1889, 
with'a view to its final disposition under the laws in force at the time of its © 
allowance, and it therefore follows that such an entry does not fall within the 
general order of May 3, 1892, suspending entries of Mille Lac lands for which 

_ there was no statutory protection, and that such order will not defeat confirma- 
tion of said entry under section 7, act of March 3, 1891. 


Seor etary Smith to the Commissioner of the General Land Office, April 
(J. I. H.) _ 28, 1896. 2 | (W. A. E,) 


The tract involved i in the present case, viz: the EH. $ of the SE. 4 and 
the SW. 4of the SE. 4 of Sec. 28, T. 42 N., R. 27 W,, St. Cloud (for- 
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mer ly Taylor's s Falls), Minnesota, land district, is a portion of eens is 
known as the Mille Lac Indian reservation. | 
_ On September 20, 1894, your office held: for cancellation, ¢ on ihe report 
of special agent F. W. Wor den, the cash entry of Patrick Fox, com- 
muted March 17,1891, from homestead entry No. 3334, made March 17, - 
1884, for the above deserved tract, and directed the local officers i, 
call upon Fox to show ( cause Within sixty days why his eninys should be - 
held intact. | 
_ Fox appealed, and your office, on Febr wary 2, 1895, held that. the 
action of September 20,1894, was. interlocutory and appeal me not lie 
therefrom. 

Fox thereupon made application under rules 83 and 84 of practice to 
have the record certified here. The application was granted by the 
Department on May 18, 1895 (20 L. D., 468), and your office was 
directed to send up all ‘the papers éotiaectad with the case. In com- 
_ pliance with said ae the peor was transmitted here on nay 3l, 

1895, 

In order to a clear aiderstandins of the case, a brief preliminary 
account of the Mille Lac Indian lands will be necessary. 

The Mille Lac Indians are a band of the Chippewas, and the “Mille 
Lac Indian reservation” in Minnesota was created by treaty concluded. 
February 22, 1855 (10 Stat., 1165). The lands embraced in said reser- . 
vation were set apart by said treaty as a permanent home for the Mille 
Lac Indians, but subsequently, by treaties of March 11, 1863 (12 Stat., 
1249), and May 7, 1864 (13 Stat., 695), this reservation aad others estab: | 
lished by the treaty of 1855 were ceded to the United States, other 
lands being reserved for said Indians in lieu of those ceded. 

In both the treaty of March 11, 1868, and the Ssupsequent ee of 
May 7, 1864, it was provided: : 

‘That owing to the heretofore good conduct of the Mille Lac Indians, ines shall not 
be compelled to remove so long as they shall not in any way interfere with or in any 
manner molest the persons or property of the whites. 

The question then arose as to whether this proviso Sided said 
ignds from sale and disposal by the United States.. Secretary Chandler 
held, in the case of Frank W, Folsom (decided March 1, 1877, but not. 


reported), that it did not, but Secretary Schurz took a different view 


of the matter, and by letter of May 19, 1879, directed the cancellation 
of entries for these lands, which had been allowed in aIgS numbers. 
under the decision in the Folsom case. Ss 
Subsequently, Secretary Teller, by letter of May 10, 1882, stated that 

he felt “constrained to snbatanially adhere to the decision made by © 
Secretary Chandler in the Folsom case,” and on August 7, 1882, directed 
the reinstatement of the entries canceled by order of Secretary Schurz. 
Many of these entries were reinstated and new entries were allowed, ; 
_ among the latter being the entry involved in. the present case, that of 
Patrick Fox, made March 17, 1884. 
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- March 21, 1884, Congress called on this Department for a report as 
to the status of the Mille Lac lands, and in view of the condition of 
affairs disclosed, provided by the act of July. 4, 1884 (23 Stat., 89), that 
said lands “shall not be patented or disposed of in any manner until 
further legislation by Congress,” 


| By this act Congress did not undertake to annul or set aside entries made on said 
lands or divest rights (if any) acquired therein, but only directed that the status quo 
be maintained until further legislation, (David H. Robbins, 10 L, D., 3.) 


On January 14, 1889, Congress passed “An act for the relief and 
civilization of the Chippewa Indians in the State of Minnesota” (25 
Stat., 642). The first section of said act authorizes and directs the 
President to appoint three Commissioners, | 


whose duty it Shall be, as soon as practicable after their appointment, to negotiate 
_ with all the different bands or tribes of Chippewa Indians in the State of Minnesota 
for the complete cession and relinquishment in writing of all their title and interest 
in and to all the reservations of said. Indians in the State of Minuesota, except the 
White Earth and Red Lake reservations. 


Provision is then made in subsequent sections for ie survey of the 
ceded lands, their division into “pine” and “agricultural” lands, and 
the manner of their disposal. Section 6, in regard to agricultural 
lands, directs that 3 | 


the said agricultural lands so surveyed, shall be disposed of by.the United States to 
actual settlers only under the provisions of the homestead law: Provided, That each 
settler under and in accordance with the pr ovisions of said homestead laws shall pay 
to the United States for the land so taken by him the sum of one dollar and twenty- 
‘five cents for each and every acre, in five equal annual payments, and shall be enti-. 
tled to a patent therefor only at the expiration of five years from the date of entry, 
according to said homestead laws, and after the full payment of said one dollar and — 
twenty-five cents per acre Pheretor: and due proof of occupancy for said period of | 
five years; and any conveyance of said Jands so taken as a homestead, or any con- 
tract touching the same, prior to the date of final entry, shall be null and void: 
Provided, That nothing in this act shall be held to authorize the sale or other disposal 

under its provision of any tract upon which there is a subsisting, valid, pre-emption 
or homestead entry, but any such entry shall be proceded with under the regulations 
and decisions in force at the date of its allowance, and if found regular and valid, © 
patents shail issue thereon. 


No specific nention is made in this act of the Mille Lac Indians and 
the lauds occupied by them, which, as was stated above, were ceded 
to the United States in 1863. However, the Mille Lacs were treated 
with under said act and they formally relinquished any and all right 
of occupancy that they possessed upon the lands inhabited by them. 
and removed to the White Earth reservation. _ 

In the case of Amanda J. Walters et al. (12 L. D. , 02), decided ™ 
the Department on J anuary 9, 1891, it was held (syllabus) that | 


the ‘further legislation” required by the act of July 4, 1884, prior to the disposition 
of the lands named therein, is provided by the act of January 14, 1889, and such 
legislation is now operative, as the cession of the Indians’ right of occupancy has 
been obtained, and received the approval of the President. 
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It was also held in said ease, 


that the land. i in questiou was not a Teservation within the meaning of the act. It 
was ceded i in 1863, it had been declared open to entry by successive decisions from 
. the Department under the regulations of the Land Office, and was the very land 
referred to and intended to be covered by the proviso to section 6, | 


1 


“Your ottice being in doubt, in view of the decision in the Walters 
case, as to whether the Mille Dac lands were to be disposed of under 
‘the provisions of the act of January 14, 1889, or as other public lands 
under the general laws, asked for instr netons, and on January 21, 1891, 
was advised by the Department that the Mille Lac lands should be 
| disposed of as other pubiic lands under the general laws. 

Following this ruling of the Department, a number of entries were 
allowed for the Mille Lac lands under the general homestead and’ pre 
emption laws. | 

On September 3, 1891, the question as to the status of the Mille Le ac 
lands again came netore the Department in the case of the 3 Northern 

Pacific Railroad Company v. Walters (13 L. D., 230), and it was. then 
held that said lands were to be disposed of under the special provisions 

of the act of January 14, 1889, 
In reply to your office levies of March 12, 1892, eating deteaiion to 
departmental letter of January 21, 1891, and ne entries allowed in 
accordance therewith, you were jurormied by letter of April 22, 1892 
(14 L. D., 497), that the decision of September 3, 1891, in the above 3 
cited case, being the later expression of the Department, must prevail, 
and that the lands formerly oceupied by the Mille Lac Indians are not 
subject to disposition under the general jand laws, but under the spe- 
cial provisions of the act of January 14, 1889. 

In view, however, of the. hardship that would have resulted hed the 
entries made subsequent to the decision in the Walters case, under the 
general laws, been canceled outright, or payment for the land demanded 
from the entrymen under the act of January 14, 1889; your office issued 
a8 general order on May 3, 1892, euepene o those entries, and the mat- . 
_ ter was referred to Congress. | | 

On December 19, 1893, Congress passed an act for the relief of those 
parties who had been misled by the decision in the Walters case and 
the instructions of J anuary 21,1891. This act (28 Stat., 576), reads as 
follows: . 2 = | a 

That all bona fide pre-emption or homestead filings or entries allowed for lands 
within the Mille Lac Indian Reservation in the State of Minnesota between the | 


ninth day of January, eighteen hundred and ninety one, the date of the decision of © 
the Secretary of the Interior holding that the lands within said reservation were 


subject to disposal as other public lands under the general land laws, and the date | ; 


of the receipt at the district land office at Taylor’s Falls, in that State, of the letter 
from the Commissioner of the General Land Office, communicating to them the 
decision of the Secretary of the Interior of April es ‘second, eighteen hundred 
and ninety two, in which it was definitely determined that. said lands were not so 
subject to disposal, but could only be disposed of according to the provisions of the 
special act of January fourteenth, eighteen hundred and eighty nine (twenty five 
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Statutes, six hundred and forty two), be, and the same are hereby confirmed where 

regular in other respects, and patent shall issue to the claimants for the. land 
embraced therein, as in other cases, on a satisfactory showing of a bona fide com- 
pliance on their part with the requirements of the laws under which said filings and 
entries were respectively allowed, = 


_ It will be seen from the above resume of the various actions in regard. - 
to the Mille Lac lands that there are three classes of entries or filings 
on those lands; first, entries or filings made prior to July 4, 1884, __ 
which are to be proceeded with under the general land laws; second, 
entries or filings allowed under the general land laws between January 
9, 1891, and the date of the reeeipt at the district. land office at Tay- 
lor’s Falls of the letter from your office communicating to the register 
or receiver departmental decision of April 22, 1892, which are to be 
adjudicated with reference to the special act of December 19, 1893; 
‘and third, entries allowed under the special provisions of the act of 
J january 14, 1889. 

Fox? original entry was made, as dias been stated above, on Neck 17, 

| 1884, under the general homestead law. March 17, 1891, it was com- 
muted to cash, final certificate was issued June 27, 1891, and on Janu- 
ary 9, 1892, your office approved said entry for patent . 

Reheat 23, 1894, an investigation as to this claim was ordered by 
your office, wid Qs a ecalt of that investigation the nays was held for | 
cancellation. 

It is contended by Fox that as more than two years from date of 
final certificate had elapsed before proceedings were begun against his 
entry by your office, said entry was confirmed under the seventh séc- 
tion of the act of March 3, 1891 (26 Stat., 1095). | 

Your office held, in the ‘iecision which it is sought to have reversed, 
that the general order of suspension from your office on May 3, 1892, _ 
was such & “proceeding” against said entry as excepted it from, thé 
confirmatory provisions of the act of March 3, 1891. | 

it seems to me that the error made by your ‘office was in cousidering 
Fox’ entry as on the same footing with original entries made under the 
general land: laws subsequent to Jaunaty 9, 1891, the date of the 
decision in the Walters case. 

Fox’ cash entry is based on his honesient entry, which was made — 
March 17, 1884, under the general homestead law. The act of January 
14, 1889, expressly provides that “any such entry sball be proceeded 
with ander. the regulations and decisions in force at the date of its. 
allowance. e 

The right to commute after a certain period of residence and cultiva- 
tion is one enjoyed by the general lomesteader and that right was not 
taken away from Fox by the act above referred to. Ou the contrary, 
it was inferentially confirmed. He was strictly within his right, there- 
fore, when he commuted his entry to ¢ash on March 17, 1891. 

_ The general order of suspeusion from your office on May 3, 1892, and 
the act of December 19, 1893, were mntendee a to affect, and au atfect, 
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only dias second class of entries for the Mille Lae lands, ¥ viz., original 
entries allowed under the general. land laws between January 9, 1891, 
and the date of the receipt at the district land office of the letter fom 


_. your office communicating departmental decision of April 22, 1892, 


Those entries were made under a mistaken construction of law- and had 
to be referred to Congress for conditional confirmation. 

Fox’ cash entry stood on an entirely different footing. It was kane 
under authority of law, and did not need to be referred to Congress for 
confirmation. It was not affected or covered by the order of May 3, 

1892, from your office, and the act of December 19, 1893. 

It follows that there was no pr oceeding arate said entry by your 
office until February 23, 1894, when an investigation was ordered. At 
‘that time more than two years from date of final receipt and certificate 
had elapsed. 

It must accordingly be held that said entry had become confirmed 
under the proviso to the seventh section of the act of March 3, 1891. 

Your office decision is reversed, and the entry will be passed to - 
patent. 


OKLAHOMA TOWN LOTS-SETTLEMENT RIGHTS. 
AVERY ET AL. v. FREEMAN ET AL. 


An inconspicuous stake neither on a corner nor line of a town lot is not such evi- 
~ dence of settlement and appropriation thereof as to defeat a subsequent settle- 
-. ment right acquired without actnal notice of the prior settlement claim. | 

While it is lawful to issue a joint deed to a town lot for the protection of separate 

interests. such recognition should not be accorded an adverse occupant whose 
Possession is secured through fraud and violence. 

The survey of a townsite and approval of the plat effectually divests all prior set- 
tlement rights asserted by lot claimants to land that may be included in streets. — 
and alleys, and no authority exists in the trustees to deed land thus: dedtoated to 
the public use. 7 


eee Smith to the Commissioner of the General Land Office, April | 
(STAY) | 28, 1896. a (C. J. W.) 


This case came here on appeal from your office decision and was con- 
sidered on June 12, 1893, and your office decision with slight modifica- 
tion was approved. Avery and Meyers have moved for review of said — 
departmental decision, and as couusel both for and against the motion 
have been heard, the motion will be considered without the usnal order 
| that it be entertained. | 

~ The motion presents two well defined objections to the decision com- 
plained of, one of these objections presenting a question of fact to be 
settled by reference to the record, and the other a question of law. 
The question of fact is as to the time at which the parties performed: 
acts of settlement on lot 12, as ‘now surveyed. I find on exanunabou 
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of the decision of the townsite board, ‘that while there Was a majority 
and minority report, so far as they refer to the time of Avery’s settle- 
-Inent, they agree upon the general proposition that he arrived at. 
Guthrie not later than 1.25 o’clock P. M., and that he went without 
delay to the open ground upon which -he staked out his claim. They 
do not undertake to state the proase time of the arrival of peonae 
and Carter. 7 

In reference to the time of their arrival they say: 

: From the testimony it is clear that claimants Freeman-and Carter were each upon 
the ground early in the afternoon of April 22, 1889, and that their location was earlier 
than any other claimant unless the action of Avery hereinafter to be more particu- 
larly specitied constituted some claim to lot 12, the lot in controversy, 

This seems to indicate that the board was of opinion that Avery was 
upon some part of the land embraced in his claim at an earlier moment 
than Freeman’s arrival on lot 12. In your office decision of April 17; 
1894, there is no specific finding as to the time of arrival of the ditter aa 
parties on the day of the opening. In.the decision under review the 
Department found that Freeman arrived by train at 2 o’clock and went 

immediately to the west half of lot 12 and staked it, and that Carter 
reached there about 3 o’clock and staked the east half of the same lot. 
- There is no specific finding as to the hour of Avery’s arrival on Bis: 
claim, but in the body of the opinion it is said,—‘ The proof clearly 
shows that Freemau and Carter were the first occupants of lot 12;. 
that they made VEKUBDNG, unpre ovements on it and maintained their 
acer panes ead 

‘IT have examined the values cece of evidence, and am of opin- 
ion that Avery reached some part of the claira stated: by him as early 
as ten minutes before 2 o’clock, and that he was somewhere on his claim 
in advance of Freeman’s arrival on lot 12. While some of the wit- 
nesses testify that Avery’s tent was erected on lot 12: I think the pre- 
‘ponderance of the evidence shows that either it was never on lot 12, or | 
if so, was moved off in a short time. Meyers, his co-claimant, testifies 
(pages 42 to 43 of record), that Avery’s tent was partly in the street 
and partly on lot 13. That before the survey it was entirely in the 


- gtreet. The only act of settlement by Avery on lot 12, made on the 


day of the opening, which is shown with any clearness was the driving 
of one stake on this lot, which was intended to indicate the northeast 
corner of his staked claim. The business house of Avery and Meyers, 
located on the southwest corner of lot 12, was erected somewhere from 
the 10th to 14th of May. They have occupied it from that time and stilt 
occupy it. Since that time they have cut off and occupy about forty 
feet of the south end of said lot including said building. It is appar- 
ent that, unless the driving of said stake on lot 12 immediately after his. 
— arrival on the 22d is held to be an act.of settlement, sufficient to give 
notice that he was claiming that lot, Avery could not be held to have - 
settled or occupied it before Freeman and Carter, who placed thereon 
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plain and visible: marks of improvement and settlement on the after- 
noon of the 22d, | | : _ 

~ Tam clearly of opinion that this inconspicuous stake, aoe on a 
corner nor line of the lot was not such evidence of settlement: and 
appropriation, as to defeat the settlement of Fr eeman and Carter, who 
had no actual notice that Avery claimed it, and that upon their occu- 
pancy of part of the lot, their rights Hocaic paramount as to the 
whole lot, subject only to the qualification that they should improve it, 


and continue their occupancy to the time-of its entry for townsite pur- | 


poses. The townsite entry which embraces this lot was made August 
2, 1890. Itis to be noted that at this date Avery and Meyers were 
actual occupants of the south forty feet of said lot, and unless such 
occupancy is in fraud of the rights of Carter and Freeman, they are 
entitled to that part of the lot so actually occupied by them, and in 
that event, Carter, Freeman, Avery and Meyers would be entitled to a 
joint deed for the whole lot, in which their respective interest should | 
‘be described. ‘While it was held in the case of McGrath et al., 20 L. D.,.. 
643, that,—the execution of deeds to fractional parts of surveyed and 
sabe: lots is not authorized,—it. does not follow that there can be 
no recognition of the interests of more than one ecempane of the Same 
lot. Sec. 2387, Revised Statutes, provides— : 
That whenéver.any portion of the public lands have been or may be settled upon 
and occupied as a townsite, not subject to entry under the agricultural pre-emption .- — 
Jaws, it is lawful in case such town be incorporated, for the corporate authorities. 
thereof, and if not incorporated for the judge of the county court for the county in 
which said land. is situated to enter at the proper land office, and at the minimum 
price, the land so settled and occupied, in trust for the sever al use and benefi tof thé 
occupants thereof, accoriling to their respective interests; the execution of which | 
trust, as to the disposal of the lots in such town, and the proceeds of the sales 


thereof, to be conducted under such regulations as may be prescribed by the legis- 
lative authority of the State or Territory in which the same may be situated. 


Under the provisions of the act of May 14, 1890, (26 Stat., 109), ne: 
viding for townsite entries of lands in Oklahoma, it is provided that 
the entries may be made by the trustees to be appointed by the Secre- 
tary of the Interior, the entry to be made as near as may be under the 
provisions of Sec. 2387, supra, and that after such entry, the Secretary. 
of the Interior shall provide regulations for the proper. execution of 
the trust by.such trustees. Under this authority to provide regula- 
tions for the execution of the trust, it.is lawful to provide that the. 
title to such surveyed lot shall pass by one deed, but not in such way. 
as to defeat the interest of an actual bona fide oceupant at the date of 


_the entry, where there is more than one such occupant of the lot, but 


in such case the deed should be joint, to the several occupants. Where 
more than one occupant is upon the same lot at the date of the entry, 
_ they are not to be treated as joint .oceupants if the occupancy of any 
one or more of them is shown to be the result of fraud or force as 
against the rights of a bona fide occupant of the same, . It becomes 
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necessary to-inquire whether or not Avery and Meyers, who were actual 
occupants of lot 12, with Freeman and Carter, at the date of the town- 
site entry, were ch occupants by permission of Freeman and Carter, 
er occupants in their own right under such circumstances as will estop 
Freeman and Carter from asserting their rights of prior settlement, so _ 
~ as to include in their claim that part of the lot covered by the improve- - 
ments of Avery and Meyers. Starting with the proposition that Car- 
ter and Freeman were settlers upon lot 12 on the day of the opening 
~ and in advance of either of the other parties, it follows that the visible 

acts of settlement performed by them upon a part of the lot operated — 
as notice of their claim to the whole lot, and was sufficient to shut it 
off from rightful occupancy by another. The evidence shows that they 
claimed the whole lot, and that Carter as soon at he could get lumber 
laid a platform or foundation for a building on the end of the lot now 
occupied by Meyers and Avery, but that the same was stolen and pri- 
vately removed without his knowledge. The fence built by Avery 
cutting off part of the lot was built privately in the night time; the 
erection of the shoe store on the corner of the lot in May was in the 
face of actual notice of the claim of the other parties. While it is 
‘difficult to account for the quiet manner in which Freeman and Carter 
submitted to these acts of trespass upon the Jot, and the mildness of. 
their protest against it, 1 am of opinion from the whole testimony that 
the acts of Avery and Meyers so far as they relate to occupancy of lot 
12, partake of the nature of both force and fraud, and that their occu- 
pancy does not under the circumstances defeat the right of Freeman 
and Carter to the whole lot. This would be sufficient to justify the 
rejection of their application for a deed to the part of lot 12 claimed 
by them, 

‘The question of law presented by ‘ie atten for-review remains to 
be considered. The application of Avery and Meyers for a deed 
embraces fractions of different town’lots, and part of a street and ~ 
‘alley, and ignores the survey and platting of the town into lots, streets 
aud alley. The application is for the tract as staked and marked .by 
them at the time of settlement, and their insistence is, that their set- 
tlement rights attached to the whole tract as staked, without reference | 
to the subsequent platting, and that a visible act of settlement upon 
any part of it, even in a street, would extend to the whole tract. 

The right to settle upon the public domain for several distinct pur- 
poses is recognized. Such rights depend: to some extent upon the 
purpose for which the settlement is made, It is perfectly apparent 
that Avery and Meyers did not make their settlement for ordinary home- - 
stead purposes, but for business purposes to be carried on in a prospec- 
tive town. The proposition insisted upon by the movants was passed 
upon by the supreme court of Oklahoma, in the case of the City of 
Guthrie v. Beamer, in an action brought by Beamer against the board 
of townsite trustees and the City of Guthri ie to com pel a conveyance to 
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him by said trustees of a parcel of ground embraced within the town- 
site of Guthrie and located on a portion of the tract laid out and used 

for a public street in said city. The supreme court, in passing upon 
sald case, Say: — 


The right of Conrieaw: to disposé of the public lands is a power eranted 7 the 
constitution and every person who initiates a claim 0 & portion of the , public domain 
takes such right subject to this power of. Cong eress;‘and such power of disposal con- » 
tinues until the United States has estopped herself to divest such right by accept- 
ing something of value from the claimant and permitting aD. entry of the land at 
the proper laud office. When the Secretary of the Interior or the trustees appointed 
by him, under his instructions, adopted and. approved the plat of the town site of 
Guthrie, which the inhabitants had made long prior to the entry of the land by the 
trustees, the lands designated as public streets on such plat, were dedicated to ~ 
the public use; and the act of Congress and the action of the Secretary under the . 
power vested in him by said act, had the effect to divest any individual interest that 
might have been asserted to such portion of said land, and Beamer has no rights ot 
interest in the public streets, which can be conveyed to him, by the trustees. NCP 
_ Rep., Vol. 41, p. 647). 


The power ‘of Congress to dispose of the public domain being @ con: 
stitutional power, one who merely settled upon it of his own motion, 
without proceeding through the proper land office does not thereby 
-acquire any vested right which will estop Congress from dedicating 
any part of it to public use, as for a street in a town, but such right is 
_ subordinate to this power of dedication from its inception and is taken 
subject to it. The case of the Kansas Pac. R. R. Co. v. Dunmeyer (113 
U. 8., 629), presents strongly the rights of settlers, but it is therein 
decided that they do not attach to the land so as to bind the law mak- 
ing power, except by a proceeding through the proper land office, that 
_is by a formal entry allowed. . 

The act of Congress of May 14, 1890, empowered the Secretary of thé 
Interior to prescribe the rules and soma lations for the survey of lands 
occupied for townsite purposes tnto lots, blocks and alleys, or through 
the trustees to adopt-.any survey and plat which had previously, been 
made by the inhabitants of the townsites. In this instance a survey. 
and plat, made by the inhabitants of Guthrie prior to the passage of 
the act of May 14, 1890, was after the passage of said act adopted-and | 
approved by the Secretary of the Interior, and after its adoption and 
approval, any right which Avery and Meyers, or either of them, may 
have had by reason of their settlement made before the survey to any 
part of a street or alley was divested. That the trustees have no power 
to deed a lot before the tract has been surveyed and platted into lots, 
‘blocks, streets and alleys, and that they have no power to deed any 
part of streets or alleys after such survey, was decided in the case of 
McGrath et al., 20 L. D., 543, before quoted. 

No reason is presented which requires that the rule therein anounced 
Shall be changed, and the pens Om: unaee review Is se reati- 
firmed. - ; : 
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SCHOOL GRANT—LANDS OF KNOWN MINERAL CHARACTER. 
FREES ET AL. v. THE Sra ATE OF ? COLORADO. 


Outcropping surface veins of coal ov. a school section are not sufficient, in the absence © 
of evidence as to the actual value of the deposit, to establish the known mineral 
~  eharacter of the land, and except it from the operation of the school grant. 


| Seer etary Smith to the Commissioner of the. General Land Office, April 
| 28, 1896. — (P. J. GQ.) - 


Iti is not deemed necessary for a clecision of the issue in this contest 
to recapitulate all the record history of the tract involved in this con-. 
troversy. Suffice it to say that Benjamin M. Frees and three other 
persons filed application to purchase as coal land Sec. 36, T. 31 8., R. 
65 W., Pueblo, Colorado, land district, July 28, 1891. ‘The local office 
refused this application because the land had been declared to belong 
to the State as school land. .On appeal your office reversed this action, | 
and the Department, by decision of J uly 7, 1893 (L. & R., 269, p. 365), 
denied an application for certiorari on behalf of the State and thus 
_affirmed your office judgment, ordering a hearing to determine the 
question as to whether the tract in controversy ‘‘ was of known mineral 
character prior to and at the date of the admission of the State to the 
Union.” 

A hearing was tine had before the local officers, and as a 
result they found that the contestants had failed to prove their claim 
that the section ““was known mineral land Aug, 1, 1876,” 

~ On appeal your office by letter of February 14, 1895, affirmed the | 
judginent below. Whereupon the mineral aaimants prosecute this 
appeal. 

From an examination of the voluminous neuen I fully concur in the 
judgments below. 

It may be added that it is not r mil certain from the testimony 
whether any coal was known to exist on Sec. 86 prior to August 1, 1876, 
the date of the admission of Colorado to the Union.- Butif all fie fost: 
mony given in behalf of the inineral claimants be accepted as giving 
the actual condition prior to that date, then it is wholly insufficient 
to establish the mineral character of the land. The most that can 
possibly be said for it is that there were two or three insignificant 
openings on some surface coal; the excavations being sufficient for dem- 
-oustrating whether the land could be known as mineral 10 character. _ 
‘If it be conceded that any coal was hauled from the section during 
that period, it consisted of but a few wagons loads taken from out- 
cropping surface veins, which is insufficient to establish the existence 
of known mines. There is no attempt mace to show that mines, as 
such, had been opened capable of producing coal or which would 


> char acterize the section a8 mineral. 
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re \Cpioexas Oba Company °. United States 8 (125 U. 8. 307) the 
supreme court, on page 328, ‘Bay? a . 


It is not sufficient, in our opinion, ‘to constitute “Inown mines” of coal, ‘hin 
the meaning of the statute, that there should merely be indications of coal beds or 
coal fields: of greater or less extent and of greater or less value, as shown by out- 
croppings. The act of 1864 evidently contemplates a distinction between coal beds 
or coal fields excluded from the pre-emption act of 1841 as “known mines,” and other 
_eoal beds or coal fields not coming within that description. We hold, therefore, that 
to constitute the exemption contemplated by the pre-emption act under the head of 
‘known mines,” there should be upon the land ascertained coal deposits of such an 
extent and value as to make the land- more valuable ‘to be worked as a coal imine, _ 
under the conditions existing at the time, than for merely agricultural purposes. | 
The circumstance that there are surface indications of the existence of veins of coal 
does not constitute a mine. It does not. even prove that the land will ever be under 
any conditions sufficiently valuable on. account of its.coal deposits to be worked. as 
amine. A change in the conditions occurring subsequently to the sale, whereby 
new discoveries are made, or by means whereof it may become profitable to work 
_ the vein as mines, cannot affect the title as it passed. at the time of thesale. The 
_ question must be determined according to the facts in existence at the time of the 
gale. 


. Itis true the court in that case discussed the question of known 
mines as used in the pre-emption law, but the same rule would apply 
_to this case where the land passed to the State for school purposes 
under grant by the governtient at the date of its admission. 

Your ‘judgment i is therefore affirmed. 


HOMESTEAD CONTEST_DEATH OF ENTRYMAN.. 


_ MakEMson Va SNIDER’S Heres. 


The filers of a hewesteader in his lifetime to establish residence on ‘ae land, due 
time having elapsed therefor prior to his death, and the subsequent failure Of 
his heirs to reside thereon, require une cancellation of the entry. 


Sooretiry Smith to the Commissioner of the General Land Office, April ; - 


“(LB | | 28, 1896. (WR) 


I have considered the case of Thomas Makemson v. the heirs of Bavr- 
ton. Snider, deceased, involving the NE. 4 of the SE, 4 of section 21, 
township 22 S., range 24 I., Topeka land district, Kansas. 

On October 11, 1889, Barton Snider made homestead entry of Sia 
land. 

On September 29, 1894, Thomas Makemson filed amended affidavit 
of contest, lege that 
Barton Snider died about January, 1893, and left surviving him as his a heirs, 
Alen Snider, his son, William Snider, his son,.John. Snider, his son, Rebecca Stone, | 
his daughter, and Irene Marlet, his daughter, all of legal age; that no administrator 


has ever been appointed for the estate of the said Barton Snider; that said Barton 
Snider and none of his heirs or representatives have ever resided on said lands since ~ 
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ne said entry; that said tract i is not setiad upon by said party as required by — 
law ; that said Barton Snider and his heirs aforesaid have never r erected any buildings 
on sid lands. , . 
A hearing was had before the local officer s, at which itis, contestant 
appeared and submitted proof. The defendants made default. 
Upon the testimony.on the part of the contestant, the register and 


receivers, on December 6, 1894, rendered their decision | that the aad aoe 


stead entry of Barton Siidet shonld be canceled, 


From this decision no appeal was taken by the defendants, but when 
. the case came before your office for consideration, your office reversed _ 


the judgment of the local officers under Rule 48 of Practice, stating, in _ 
your oftice decision, that the decision of the local officers, “although - 
final as to the facts, as provided by Rule 48 of Practice, does not war- 
rant a cancellation of the entry.” 

The coutestant has appealed to the Department, | 
- The record shows that Barton Snider made homestead entry Octo- 


ber 11, 1889; and the register and receiver found: that he died about 7 
the month of December, 1892; that he never resided on the land in 
. question as a homestead, and after his death none of his heirs or legal ~ 


representatives resided on said land as a homestead ; that it was rented 


~ out, and that no one resided thereon; that the land: was used more as 


an adjoining or separate tract and no pretense of its being a homestead © 
was ever made; that in this respect the homestead laws have been 
wholly cdlisreg arded, and, in a their oer the lands were never taken 
for a homestead. , | 
The heirs of a deceased homestead aes who has complied | 
with the law up to the date of his death, by continued cultivation of 
the land, for the remainder of the prescribed term of five years, may 


_. complete the claim and receive patent for the land. They are not 


required to reside upon the land. Taner v. The Heirs of Walter A. 
Mann, 4 L. D., 483; Agnew v. Morton, 138 L. D., 228. 

— In Swanson, V. Wiscly’s Heir, 9 L. D., 31,.the entry was made March ~ 
1, 1883, and the entryman ied Acoust 26, 1883, less than six months — 
after the entry was made. Itwas not shown that he ever settled upon 


the land, but, as the law allowed the entryman six months from the _ 


date of eate to establish residence, and as the testimony failed to 
show that the land was abandoned by the entryman’s heir, but on the. 
contrary the testimony showed that he had continued to cultivate 
the land, wpon a coutest charging abandonment and failure to main- 
tain residence on the part of the entryman and his heir, the decision 
of the Commissioner dismissing the contest was affirmed. _ | 
In the case of Stewart v. Jacobs, 1 L. D., 636, the entry was made 
March 24, 1874, and the entryman died J ane 25, 1874, without having 
entered upon or cultivated the land. The contest, initiated in Novem- 
ber, 1877, was held not good in so far as it related to the failure of the 


Seaton to establish residence npon the land prior to his death, which . 3% 


occurred before six months had. expited after ys but was sustained 
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- on account of the failure of the heirs of Jacobs to keep up a con- 
tinuous cultivation of the land after the expiration of the six months. 
_. In Reid v. Heirs of Plummer, 12 L. D., 562, the contest was based 
‘upon the charge that Plummer in his lifetime never established a resi- - 
~ dence upon the land, and that his heirs have never resided upon, eulti- 
| vated or improved ‘ite land. 
Plummer made entry September 29, 1885, 
.— The testimony showed that neither the entryman, ane was killed 
May 12, 1886, nor his heirs, ever established or maintained residence 
upon fhe ‘land. But it was shown that Plummer intended to reside 
_ upon the land; but was-prevented from doing so by an armed mob, and 
finally aicdeied. It was held that, under iene uae nels his ° 
failure to establish or maintain residence on the land was excusable; 
that his son was not required to reside upon the land after his father’s. 
_ death, and that his failure to cultivate the land was due to the same 
_ eause cylieh prevented his father from establishing residence upon the. 


es land, and that it would be manifestly unjust to hold the entry for can | 


éellation for want of such cultivation. | 
In Brown v. Naylor, 14 L. D., 141, it was held that a contest against J 


- the entry of a deceased homesteader, charging abandonment on the 


part of the entryman and his heir 8, must fail, where it appeared that. 
the entryman died prior to-the expiration of six months. from the date 
of entry, and the heirs subsequently comply with the law in. the mat-. 


ter of cultivation. See also the recent case of Ware ® Wright, 22 — 


L. D., 181. 
| Clearly the facts found by the-local officers sustain the charge i inthe | 
contest affidavit, that Snider in his lifetime never resided upon the — 
and, and after his death none of his heirs ever resided thereon, and 
the cases I have cited: alk proceed upon the ground that failure to 
establish and maintain residence on the part of a deceased entryman, 
in his lifetime, unless he dies before the expiration of the period allowed . 
by the law for the establishment of residence, is good cause for can- 
— eeling the entry, when the entry is contested, after the entryman’s a 
_ death, on the ground of the entryman’s failure to establish. and main- 
tain residence upon the land. 
' The decision of your office is, therefore, reversed, and the entry of 
Barton Snider will be canceled. : | 
— 10332—yor 22-33 
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are e. ‘HOMESTEAD_—FINAL PROOF_NON-RESIDENT HEIR. 
| LAWSON ET AL. 9, WADDELL’S Hzirs. 


A. final homestead affidavit submitted by @ non-resident eins is entitled to equitable 
consideration where executed outside of the district and State in which the’ 

- land is situated, and it appears that the affiant, on account of extreme age 
and ill health, is physically unable to appear before an officer. authorized by 
statute to act in such cases. 

Secretary ‘y Snuth to the Commissioner of the General Land Office, Aa 

ae 28,1896. (I. D 


~ William B. Waddell in his life time made. homestead entry for the 
‘E. 4, SE. 4 Sec. 33, and 8. 4 SW. 4 Sec. 34, 1. 43 N., B. 9 W., Montrose 
land district, Colorado, alleging settlement May 1, 1884. a. 
He lived on the Jand, cultivating it and made improvements until 
March 23, 1890, when he was found dead in his house on the land. 
- He was a single man, and his heirs are a brother Benjamin N. Wad-' | 
dell and a sister, Mrs. Elizabeth N. Weaver, both living in Indiana. 
‘In October, 1890, Benjamin N. Waddell SRole to an attorney in the | 
-county where the lane lies, to complete the entry and see to settling up 
any property of his deceased brother. | | 
On January 20, 1891 the intervenor, Savignac, wont to Indiana and 
paid Benjamin N. Waddell $250, for a quit claim deed for his interest 
in the land, and early in March 1891 moved cen the land, and. began. 
to improve it. 
Lawson settled on the land ey 5, 1891 inowin g of aac claim 
and settlement. 
Both Savignac and Lawson have continued to live there and improve 


. the land, except for a time the former left, taking part of his furniture 


and lived on rented land, but that absence seems to have been because 
of frequent interference with him’ by Lawson, and trouble between 
them, but such absence was temporary only and in no sense an abandon- 
ment of his settlement or claim to the land. , | 

"March 27, 1891, Lawson applied to enter the land, which application 
was Peflinetl Becaice of conflict with the Waddell entity, whereupon he 
initiated a contest against the entry charging that the heirs had aban- 
doned the land, and afterward May 4, 1894 he filed a supplemental affi- 
- davit charging in addition to abandonment that the heirs were holding 

the land for speculative purposes, and that: ete nac had abandoned the 

land for more than a year. 7 

‘Savignac meantime had been permitted to intervene and filed his 
affidavit of contest, claiming settlement March 5, 1891, and also claim- 
ing to have boug ht the improvements from one of the heirs... a 

Two hearings were had, and at the second hearing under instructions. 
from this Department { Lawson ». Heirs of William B. Waddell, Feb- 
‘Tuary- 12, 1894) final proof was offered by Mrs. Weaver. 
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The evidence shows that the entryman had complied with the law 
and was entitled to make his final proof before his death. : 
- The final proof was accepted by the local officers, who also found: 
that the heirs had not abandoned the entry, and recommended the dis- 
missal of both contests and the acceptance of the final proof. 

Your office sustains the findings of the local officers except “that the 
affidavit required by Sec. 2291, Rev. Stat., has not been submitted” and. 
action on final proof was srepended to give OERODICNY, for such — 
affidavit. | 

Since this appeal has been perfected, such affidavit was made by. My, 
Weaver in due form and is now on file in the case, but it was sworn to 
before a notary public in the State of Indiana, and does not comply 
with the provisions of the act of May 26, 1890—(26 Stat., 121), requiring 
ing such proof to be made within the district where the land is situated. 

The reason given for this is that Mrs. Weaver is seventy-two years 
old and can only walk with the aid of crutches and is physically unable 
to go to Colorado. The land having been fully earned by compliance | 
with the law by the entryman during his life time, the condition of the 
heir seems to call for the exercise of equitable power, and the case is 
therefore returned for consideration with a view to accepting her final 
proof affidavit. Nancy J, Crews (14 L. D., 687), William H. Bowman 
C Li. D:, 18), Rebecca 0. Wiliams (6 L, D. 710). fs 2 


RAILROAD GRANT—SCHOOL INDEMNITY SELECTION—APPEAL. 
Sioux Crry anp Pacriric R. R. Co. WRICH. 


' .A school indemnity selection made prior to statutory authority therefor does not 
reserve the land covered thereby from the operation of a railroad grant, 

The Secretary of the Interior is charged with the adjustment of railroad grants, and | 
should withhold from other disposition lands granted for such purpose, even 
though the grantee may fail to appeal from an erroneous adverse decision of the 
General Land Office. 


Secretary Smith to the Commissioner of the General Land Office, April | 
28, 1896. (i. W. C.) 


T have jonndered the appeal by the Sioux City and Pacific ceed 
company, from your office decision of ‘March 4, 1895, dismissing its pro- 
test against the issue of patent upon the cash entry of Carsten Wrich, 
made September 25, 1893, under the provisions of section 5, of the act 
of March 3, 1887 (24 Stat., 556), covering the NW. 4 NE. 4, Sec. 21, 
T.17 N., BR. 11 E., Neligh laid district, Nebraska. 

This land is within the common insite of the grants made. i aid. 
in the coustruction of the Union Pacific and Sioux City and Pacific 
railroads. 

At the dates of the attachment of rights under said gtatite the land 
in question was, so far ag the record before me shows, free from adverse 
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claim otherwise than the school indemnity selection made J aly 1, 1858, 
which selection was canceled J uly 3, 1880, there having been no statu- 
tory authority for the ee of said selection prior to February 26, 
1859, 

This tract has been listed by the Union Pacific railway company, 
and by your office decision of November 24, 1891, said listing was held 
for cancellation and the claim of the Sionx City and Pacific railroad. 
company was rejected, | | 

Neither company appealed, and on May 19, 1892, the listing by the — 

Union Pacitic was canceled. 
On September 25, 1893, Wrich, having purchased this tract of the 
Union Pacific railway company, was permitted to make cash entry of 
the land under the provisions of section 5 of the act of March 3, 1887, 
supra. 

The Sioux City and Pacific eatieéad’ company protested agalnst the 
issue of patent upon said entry, urging that the land was not subject. 
thereto but had passed under the grants to the Union Pacific and Sioux — 
City and Pacific railroads. 

This protest was overruled in your office decision of March 4, 1895, 
from which the company presented an appeal, but the same was refased 
because filed out of time. 

A petition of eertiorari was then filed, which was sousiaered in 
departmental decision of October 18, 1895 (not reported) and granted 
and the record ordered to be cer tified to this Department. | 

In accordance with said order the record is now before me. eh 

The showing made by the company in support of its petition is fully 7 
sustained by the record, and in view of the decision in the case of 
' Union Pacific Ry. Co. v. United States ce L. D., 43), wherein it was 
held that (syllabus) . 


A school indemnity selection, made. prior to statutory authority therefor, does 
not reserve the land so selected from the operation of a railroad. grant on definite 
‘location of the road, 


it is apparent that your office erred in holding the adie in question | 
to have been excepted from these grants. 

In the case of Knight v. United States (142 U.S8,, 181), it was held 
that— 


It makes no , difference whether the appeal is in regular form according to ihe. 
established rules of the Department, or whether the Secretary on his own motion, 
knowing that injustice is about to be done by some action of the Commissioner, 
takes up the case and disposes of it in accordance with law and justice. The Secre- 
tary is the guardian of the people of the United States over the public lands. The 
obligations of his oath of office oblige him to see that the law is carried out, and 
that none of the public domain i 18 wrnsted or is disposed of to a party not entitled to it. 


While it is true that the companies failed to appeal from your office 
decision adverse to their claimed rights under their grants, yet as the. 
land is still within the jurisdiction of this Department I am of: the 
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opinion that as the matter has been brought to my attention, the regu-~ 
larity of the proceeding is not material, and as J am charged under 
the laws with the adjustment of these grants, that I am bound to 
withhold from other disposition lands falling within the terms of the 
grants. | 

I have therefore to direct that Wrich’s entry be canceled, unless, 
after due notice other and sufficient reason is given for holdine this 
land to be excepted from these grants than the fact that it was covered 
by the indemnity State selection. 

Your office decision is therefore reversed, 


HOMESTEAD ENTRY- —CONFLICTING SETTLEMENT RIGHTS. 
IRWIN wv. “NEWSON. 


| if the parties can not agree toa division of the land, in a case wherein the priority 
of settlement can not be determined by the evidence, the land should not be 
divided between them by a departmental order, but the right of entry to the 
entire tract awarded to the highest bidder of the two. | 


~ Secretary Smith to. the Commissioner of the General Land. Office, April 
OLB) | | 28, 1896. | (GW. PL) 


I have considered the case of John W. Irwin against Charles H. 
_ Newson upon their cross appeals from the Recon of your oilice of 
May 15, 1895. 

The land in controversy is the NW.; 4 of section 34, Tr. 23 ae R. 2 wW., 
Perry land district, Oklahoma. — 
~ On September 16, 1893, the day on which the’ land was opened to 
settlement, these parties made settlement on said land. | 

On Seatember 25, 1893, Newson made homestead entry, No. 748, of 
said land. 

On October 25, 1893, John W. Irwin filed affidavit of contest, alleging 
prior settlement. 

A hearing was had; the seal officers seebtnentel the cancellation — 
of Newson’s entry, and that Irwin be allowed to make homestead ae 
of the land. Newson appealed. 

Your office rendered a decision to the effect, that you were unable to 
determine who was the prior settler, and thought the case should be 
settled between the parties, and that each of them should make entry 
of such legal subdivisions of the land as they may agree upon, and 
your office reversed the judgment of the local officers, and ordered 
that, in case of the failure of the parties to compromise, as above sug- 
gested, within sixty days, that Newson’s entry be canceled as to the 
HK. 3 of the NW. 4 of the section, and the Hapots of entry for the east 
half be awarded is Irwin. 
. J agree with your office that the evidence is so conflictin g that it is. 

Impossible to decide which of the two claimants was the prior settler; 
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but I cannot agree with that part of your office decision which directs, 
that, in case of failure of the parties to agree to a compromise the land 
be divided between them. I think that in such a case as this, if the 
parties cannot agree, the land should be sold to the highest bidder of 
the two. (See Hopkins v. Wagner e¢ a@l., 21 L.D., 485). 

The decision of your office is modified accor iieiy, The papers are 
herewith retur ned. | 


EXTENSION OF TIME FOR PAYMENT—RAILRO: AD LANDS. 


WILLIAM HENRY. 


An extension of time for payment may be granted under the remedial provisions of | 
the act of July 26, 1894, to a purchaser under the second clause of section 3, Beh | 
of September a0) 1890. 7 


Secretary Smith to the Commissioner of the General Land Office, Sipe it 
(J.T. A) 88, 1896. (C5. G) 


‘The land mole in this case is the 8. $ of lots 10, 11 and. 12, See. 
51, T. 198., R. 14 E., Visalia land district, California. . 
On Ouiober 17, 1894, William Henry appeared with his witnesses at 


the local office a. offered final proof on his application to purchase 


‘sald. land under section 3 of the act of pepe 29, 1890 (26 Stat., 
496). 

The testimony in said proof shows that ainant made settlement on 
this land in November, 1887, and was therefore an actual resident 
thereon at the time of the act above mentioned.. 

_ When claimant’s proof had: been submitted, as appears from the 
report of the local office, he stated that he had no money with which 
to make payment for the land. No further arrangements were made 
at that time, nor did claimant apPly for an extension | of time within - 
which to make payment. 

— Claimant was notified twice, on November 10, 1894, and on Decem- 
ber 3, 1894, to come forward and make paymeut. On the latter date 

he was informed that unless he made Payment within ten | days his — 
proof would be rejected. | 
On December 28, 1894, the local office rejected. claimant’s proof 
because “no nacient or fonder of payment has been mace by claimant 
- for said land.”. | 
On January 24, 1895, claimant sopeated to your office from the rejec- 
7 tion of his ee the basis of said appeal being that under the pro- 
-yisions of the act of July 26, 1894 (28 Stat., 123), he is entitled to one 
year from the date of proof an which to fake payment for the Jand_ 
in question. 

Claimant accompanied his appeal to your office by an apeteation for 
an extension of time within which to make payment, invoking ee 
the provisions of the act of July 26, 1894. 

By your office decision of Mar eh 20, 2028; you affirmed the action of 
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the local office in rejecting claimant’s proof, holding that the provisions 


of the act of July 26, 1894, were not applicable to entries under the > 


act of September 29, 1990; that said act extends the time for making Ss 
final proof and payment on existing entries only under the desert Jand, 
homestead and pre-emption laws. | 

In his appeal to this Department claimant states that 
the reason of his application (for an extension of time) was that his crops failed, 
that he had to rely upon the proceeds of his crops from which to obtain means to 
enable him to pay for said land; that the year 1894 was a dry year in the State of 
California, and a year of disappointments and failures, and that crops were an entire 
failure on and in the vicinity of the land involved, and that he did not realize any- 
thing from his labors, and. that he was without means with which to pay for the 
land. 

By a joint resolution of yen of Pepuember. 30, 1890 @ Stat, 
— 684), it was enacted— , 7 

That whenever it shall appear by the filing of such evidence in the offices of ae | 
register and receiver as shall be prescribed by the Secretary of the Interior that 
any settler on the public lands, by reason of a failure of crops for which he is in no 
. Wise responsible, is unable to make the payment on his homestead or pre-emption 
claim required by law the Commissioner of the General Land Office is hereby author- _ 
ized to extend the time for such payment for not exceeding one year from ue date - 
when the same becomes due. | 7 


The act of Congress. approved J iii 26, 1894, clipe py claimant, 
provides: - 
| That the time of making final proof and paymeut for all Jand located under thé 
homestead and desert land laws of the United States, proof and paymeut of which 
has not yet been made, be, and the same is hereby extended for the period of one 
year from the time proof and payment would become due under existing law. ° 

The acts above cited are remedial in their nature and were passed 
for the benefit of settlers on the public lands who, by reason of a failure. 
of crops for which they are in no wise responsible, are unable to make | 
the payments on their homestead claims. 7 tars 

The land in question was included in the seat to the Southern 
Pacific Railroad Company, and was forfeited by the act of September 
29,1890. There are two classes .of persons referred to in the third 
section of said act, viz: 1. Persons who “are in possession” of such 
lands, “under deed, written contract with, or license from, the state or 
corporation to which such grant was made, or its assignees;” 2. pér- 
sons who ‘may have settled said lands with bona fide intent to secure 
title thereto by purchase from the State or corporation.” The claimant 
in the case at bar comes under the second class. 

Prior to the act of Congress approved January 23, 1896, it was held 
that applicants of the second class mentioned in section 3 of the act 
_ of September 29, 1890, must show the same good faith in the matter of 
settiement and residence as those who make homestead applications 
under the general laws. Brown v. Hinkle (15 L. D., 168); James C1 
Daly (17 L. D., 498); Same, on review (18 L. D., 571); eines Smith 
(17 L. D. , 542); Shater v. Butler (19 L. D., 486). This being true there 
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seems to be no good reason why the remedial benefits of the act of. 
July 26, 1894, should not extend. to ‘this class of . oomymen under. the 
act of Soni onies 29,1890. 

There is nothing in the act of J uly 26, 1894, directly excluding this 
. class of entrymen from the benefits of said act; on the contrary the 
remedial provision being directed to ‘all land located under the home- 
stead... . lawsof the United States” would seem to include just such 
entrymen. As previously shown the same requirements are imposed - 
upon this class of entrymen as upon those who enter under the general 
laws, The only difference seems to be in the manner of obtaining 
title. | | 

There seems to be no question that claimant has been guilty of neg- 
ligence, so far as neglect to take some action when notified by the local | 
office is concerned. His explanations are not entirely satisfactory, but 
among them he claims ignorance of the law. One James K. Rhoads 
made homestead application for the land in question on November 24, 
13894. But notwithstanding this adverse application and claimant’s 
seeming negligence, I am disposed to award him the benefit of the act.» 
of July 26, 1894, in view of the fact peal. he has shown Bont. faith in 
other respects. | 

The testimony shows that claimant has valuable impro ovements on 
this land and has about twenty acres under cultivation. 

Your office decision is accordingly reversed, claimant’s proof will be 
accepted and he will be allowed to make payment of the fees and 
- purchase money, unless some other objection shall appear. 


_ ARID LANDS-~SETTLEMENT RIGHTS. 
SJUNE BONDESON. 


The act of October 2, 1888, providing for the withdrawal of arid lands did not con- 
template the impairment of rights acquired prior to its passage through bona 
fide settlement and occupancy, and it therefore follows that a pre-emption set. 
tlement and filing made prior to the date of said act may be carried to entry and 
patent subsequently thereto. 


Secretary Smith to the Commissioner of the General Land Office, Agri 
(J. I. H.) 28, 1896. (J. L.) 


This case involves lots 1 and 2 of section 24, T.15 S., R. 43 E., con- 
taining 52.3) acres of land in Blackfoot land district, Idaho. It comes 
before this Department upon the appeal of Sjune Bondeson from your 
office decision of January 9, 1891, which is in the following words: 
| . — January 9, 1891, 

. REGISTER AND RECEIVER, Black cfoot, Idaho. 


GENTLEMEN: By letter ‘‘E” of July 8, 1890, pursuant to the order of the Hon. 
Secretary of the Interior, township 14 8., range 43 E., with other lands were reserved 
for the site of a reservoir, Under the act of Acsiat 36 1890, this reservation took 
effect October 2, 1888. | | | 
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Pre-emption cash entry of Siune Bondenson, No. 816, for ce 1, and 2, section 24, : 
made November 20, 1889, subsequent to such reservation is therefore illeg al, the land | 
not being subject to entry. Said entry is therefore: held for cancellation as illegal. 
‘See case of Henry Bolton of this date. Soadvise Sjune Bordenson, allowing him 60 
days for appeal. | | | | 

Respectfully, | W. M. StTonn, 
; _ Assistant onesie: 

The “letter ‘E’ of July 8, 1890,” eefenved to in said decision cannot 
be found in your office. There i is found however a letter “EH” of zeus 


5, 1889, which is in the following words: 
AUGUST 5, aris 


REGISTER AND RECEIVER, U. S. Land Office, Blackfoot, Idaho. 

GENTLEMEN: Enclosed herewith is a copy of a letter, dated July 19, ‘1889, from 
J. W. Powell, Director of the U.S. Geological Survey, addressed to the Secretary of 
the Interior, reporting that the site of Rear Lake, located mainly in Bear Lake 
county, Idaho, had been selected as a reservoir site, together with all lands situated 
within two statute miles of the borders of said lake at high water. 

The Director recommends that all public lands within the described limits be with- 
drawn from entry and settlement. 

Under date of July 26th last the Secretary of the Interior directed this office to 
instruct you not to allow further entries or filings on the lands named iu said letter. 
_ In compliance with departmental directions you are hereby instructed to comply 
with the recommendation of the Director of the U.S. Geological Survey, as approved 
by the Secretary of the PaWerIOL, said recommendation to be effective on and after 
July 19th last. 

Please acknowledge receipt. | a 7 | 

Very respectfully, Oe a (Signed) W. M. STONE, 
_ _ Acting Cammiastone, 

Iti is shown by the record before me that Sjune Bondeson filed his 
pre-emption declaratory statement No. 246, for the 52.30 acres of land 
aforesaid, on March 28, 1888, alleging settlement on March 24, 1888. 
On November 18, 1889, after due publication, Bondeson made his final 
proof and payment, and procured final certificate for said lots No. 816, 
“dated November 20, 1889. | 

It was proved, and it is not quesoned: that Bondeson made his 
settlement on March 24, 1888, and began to build his improvements, 
which consist of a dwelling house, stable, stock yard and corral, fenc- 
ing and irrigating ditch, valued at $500 or $600; that on March 1, 1889, 
he moved his family, connie of a wife and five children “pon ihe | 
premises, and has ever since maintained thereon continuous residence 
and cultivation; and that he has equipped his farm with agricultural 
implements, Household and kitchen furniture, five horses, fifteen head 
of cattle, ten sheep, pigs and chickens, cats and dogs, and other domes- 
tic comforts of a thrifty farmer. These two lots according to the offi- 
cial map lie on the west shore of Bear Lake, and are therefore within | 
the limits of the reservation for a reservoir site made by the letter. of 
August 5, 1889: above quoted. 

Seven montis after Bondeson made his settlement, to wit: on Octo- 
ber 2, 1888 (25 Statutes 527), Congress enacted as follows: . 
And all the land which may hereafter be designated or selected by such United ‘ 
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| States (Geological) surveys for sites for reservoirs, ditehes or canals for irrigation 
_ purposes; and all lands made susceptible of irrigation by such reservoirs, ditches or 
canals, are from this time henceforth hereby reserved from sale as the property of 
the United States, and shall not be subject after the passage of this act, to entry,. 
settlement or occupation uutil further provided by law. 

This act does not seem to affect, Bondeson’ S settlement and | oeeupa 
tion prior to its passage. | | 
- ‘The first Land Office cireular under this act was issued August 5, 
1889, and was published in 9 L. D,,282. It instructed the local officers: 
8 follow: | | _ a ee eS 

You will therefore immediately cancel all filings. made since October 2, 1888, on 
such sites for reservoirs, ditches or canals for irrigating purposes, and all lands that 
may be susceptible of irrigation by such reservoirs, ditches or canals, whether made — 


by individuals or corporations, and you will hereafter receive no filings upop any 
such lands, : 


This did not affect Bondeson’s filing which was made before October 
2, 1888. As stated above, on November 18, 1889, he made his final 
- proof. and consummated his pre-emption cash entry. . a 

By the act of August 30, 1890 (26 Statutes, 391), Congress repealed — 
so much of the act of October 2, 1888 aforesaid, as withdrew from set- | 
tlement and occupation “all. lands made susceptible of irrigation by 
_ such reservoirs, ditches or canals;” but re-enacted: | 

That reservoir sites heretofore located or selected shall remain segregated and 
reserved from entry or settlement, as provided by said act, until otherwise provided 
by law; and reservoir sites hereafter located or selected on public lands’ shall i in like 
manner be reserved from the date of the location or selection thereof. 

This act plainly implies that the reser vations for reservoir sites nile 
prior to the act were to take effect as of October 2, 1888; and that Con-_ 
gress knowing the construction which the Department had placed upon 
the former act, intended to ratify and confirm it. 

By section 17 of the act of March 3, 1891, Congress enacted— 

That reservoir sites located or selected, and to be located and selected ander thie 
provisions of the (act of October 2 , 1888, 25 Statntes, 527),. and the amendments | 
thereto, shall be restricted to and shalt contain only so much land as is actually nec- 
essary. for the construction and maintenauce of reservoirs; excluding so far as practi- 
cable lands occupied by actual settlers at the date of the location of said reservoirs. 

Bondeson, as an actual settler, was occupying the land in controversy i 
at the date of the location of the Bear Lake reservoir in July 1889, 

His land would therefore be excluded from the site of said reservoir by — 

the act aforesaid, “so far as. practicable.” | 
~ But Bondeson’s rights as a preemptor in March 1888, and as a cash 
| entr ynian in November: i antedate said act. Congress did not intend. 
by the act of October 2, 1888, to impair the rights which had accrued 
prior to its passage, by reason. of bona fide settlement and occupancy. 

“Shall not be subject after the passage of this act to entry, Settle- 
meut or occupation” are the words of the statute; and they plainly 
imply a recognition of the rights incident to occupation, settlement or | 


DECISIONS RELATING TO THE PUBLIC LANDS. 523. 


entry prior to the passage of the act. Such was the a 
_ construction of the Land ‘Department. . 

The case of Emilio Torres (17 L. D., 341), differs from the case now 
under consideration, in that, Torres made his settlement and filing more 
than three years after the-passage of the act of October 2, 1888; while - 
- Bondeson made his settlement and filing seven months before its 
_ passage. , 

_ For the foregoing reasons your office decision of January 9, 1891, is 

‘reversed so far as it affects Bondeson’s pre-emption cash entry No. 816 
of lots 1 and 2 of section 24, T;158., R.43 E., containing 52.30 acres; 

and. said. epary will be held intact, and be patented, i 


PRIVATE LAND CLAIMS—SMALL HOLDINGS. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., March 25, 1896. 
REGISTERS AND RECEIVERS, 7 
‘United States Land Offices in the 
Territories of New Mexico, Arizona and Utah, 
and the States of Colorado, Nevada & Wyoming. 


GENTLEMEN: Referring to the circular of instructions of September 


18, 1895 (21 L. D., 157), in relation to claims arising under the sixteenth 


and seventeenth. sections of the act of March 3, 1891 (26 Stats., 854), 
as amended by the act of February 21, 1893 (27 Stats., 470), you are | 
directed to require the claimant in each ‘of such cases to pablieh notice 
of his intention to submit proof ot his occupation and possession of — 
the land included in his claim, in accordance with the requirements of 


. gaid act, under the same ee and restrictions aS govern pUBicanion E 
of notice in homestead cases. : 


These instructions only apply to cases, wherein proof is here after ; 
‘submitted, and will not have a retroactive effect. 
The form of notice should follow, as nearly as seeaais that in 


“es homestead cases, with the necessary alterations to’ indicate the char-- | 


acter of the dain. aud of the proof to be submitted. 


Very paren . 7 , 
g.7 WwW. LAMOREUX, | 
Ban ee | _ Commissioner. 
- Approved, ‘ eo 


JNO, M. REYNOLDS, 
Acting Secretary. 
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PRIVATE LAND CLAIMS-SMALL HOLDINGS. 
CIRCULAR, 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OrrrcE, 


. | Washington, D. C., May 1, 1896. 
REGISTERS AND RECEIVERS : 


United States Land Offices in the 
Territories of New Mexico and Arizona, and 
the States of Colorado, Utah, Nevada, and Wyoming. 
GENTLEMEN: The circular of March 25, 1896, requiring publication 
_of notice of intentiom to submit proof on claims avising under the six- 
teenth and seventeenth sections of the act of March 3, 1891 (26 Stat., 
854), as amended by the act of February 21, 1893 (27 Stat., 470), is so 
far modified that publication of notice will not be peqaited in cases 
where the aggregate area claimed is less than forty acres. 
| Very Pee 7 
8. W. LAMOREUX, 
. Commissioner. 
Approved, | 
 AoxEe SMIvry, 
Secretary. 


INDIAN LANDS—LEAVE OF ABSENCE—FINAL PROOF. 
CIRCULAR, 


DEPARTMENT OF THE INTERIOR, | 
- GENERAL LAND OFFICE, 
| | | Washington, D. C., May 7, 1896. 
REGISTERS AND RECELVERS, ae oes | - 
Chamberlain, Huron, Mitchell, Pierre, 
Rapid City, and Watertown, South Dakota, 


GENTLEMEN: Your attention is called to the Act of Congress, ap- 
proved February 26, 1896 (Public—No. 27), which provides— 


That all settlers who made settlement under the homestead laws upon lands in the 
Yankton Indian Reservation, in the State of South Dakota, during the year eighteen 
hundred and ninety-five are hereby granted leave of absence from such homestead 
for one year from and. after the date of this act, and that by such absence such 
homestead settler shall not lose nor forfeit any right whatever: Provided, That the 
settler shall not receive credit upon the period of aouial residence required by law 
for the time he is absent. 

Sec, 2, That any such homestead settler may avail himself of tis benefits of this 
act by filing a notice with the local land office describing his land and date of settle- 
meut thereon, which notice shall be signed by the settler and attested by the regis- 
ter of the land office. 

Sec. 3. That the time for making final proof and payment for all lands located 
under the homestead laws of the United States upon any lands of any former Indian 
reservation in the State of South Dakota, be, and the same is hereby, extended for 
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tite period of one year from the time. proof and payment x would become due under - 
existing laws. 


It will be observed that sections 1 and 2 apply only to parties who 
made homestead settlement in 1895, wpon the lands ceded by the Yank- 
_.ton tribe of Sioux Indians which were opened to settlement May 21, 
_ 1895, by the President’s proclamation of May 16, 1895, issued under the 

act of August 15, 1894 (28 Stat., 314-819), and which are embraced in 
the Mitchell land district; that any party availing himself of the priv- 
ilege conferred by section 1, does so on condition that the time of his. 
actual absence thereunder will not be credited on the period of resi- 
dence required by law; that the leave of absence granted by said sec- 
tion 1, being for one year from and after the date of the act, a settler 
. may begin his absence at any time during such year by filing the notice 
as required by section 2, but in no case can any leave of absence under 
this act extend beyond the expiration of. one year from February 26, 1896, 
the date of the act. Section 2 is not construed by this office to mean ~ 
that a settler-must necessarily appear in person at the district office to 
sign and file his notice. A notice received by mail or otherwise, may. 
‘be approved by the register. In every case the register will see that 
the notice conforms to the requirements of said section 2 as to. the | 
description of the land and date of settlement and he will note thereon | 
the date upon which it is filed and make such notes on the records of | 
your office for your future guidance as will indicate the time the settler — 
will be actually absent from his homestead, and thereafter transmit 
the notice to this office to be filed with the entry papers. 

Section 3, referring to all lands of any former Indian reservation in — 
South Dakota, extends the time for making final proof and payment 
on homestead entries (existing ou the date of the approval of the act) 
for one year from the time such proof and payment would otherwise 
— become due. Under existing law a homestead entryman who can show 
five years’ compliance with the law can make and file his final proof in 
the proper district office at any time prior to the expiration of seven 
years from the date of his original entry, or eight years, if his original 
entry was made on or prior to July 26, 1894 (See act of July 26, 1894, 
28 Stat., 123). Therefore final proof and payment for lands referred 
to by this section, where the entries were made subsequent to July 26, 
1894, and before or on February 26, 1896, will not be due until eight 
years from-dates of the respective entries, aud not until nine years 
‘where the entries were made on or prior to July 26, 1894. Claimants 
affected by this section will be notified relative to. the statutory period _— 


and the expiration thereof, according to forms 4-343 and 4-344, prop- | 


erly modified. 


Very eee, 7 | 8. W. Lamorzvx, 
| . Commissioner. 
Approved: 
WM H. Sims, 


Acting Secretary. 
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- ‘TIMBER CULTURE FINAL PROOF—ACT OF MARCH 4, 1896. 
S. Lizzie GUERNSEY. 
Under the act of. March 4, 1896, the personal evidence of a timber culture entryman, 
on the submission of final proof, may be taken before a United States. court 
commissioner, or a clerk of any court of record, anywhere in the United States: : 


and the provisions of said act are properly applicable in a case wherein final 
action has not been taken on the proof submitted. 


Secretary Smith to the Commissioner of the General aia | Office, Ma y 
13, 1896. or (0. J. W.) 


On Ji une 25, 1884, s. cee Guernsey made timber culture entry No. 
5453, for the NW. i Sec. 20, T. 112 N., R. 77 W., Pierre, South Dakota. 
On November 25, 1893, ane offered final proof and obtained final cer- 
tificate No. 225, On November 27, 1894, your office rejected said final 
proof, for the reason that her final POOL as to her own testimony, Was. 
made before George B. Brooks, United States circuit court commissioner 
for the eastern district of Michigan, and outside said land. district, and 
held her final certificate for cancellation. | | 

She moved in your office for review of said eect an on Mareh 
14, 1895, your office, pone ne said motion, ‘Tealirin ed your: former 
decision. 7 | 
Guernsey has appealed from your office decision, vu the same is 
now before me. 

It is insisted that under section 2294, Revised Statutes of the Write’ | 
States, as amended by act approved May 26, 1890, her proof was properly | 
taken, and it was error to reject it. In the case of Edward Bowker — 
(11 L. D., 361) this section as amended was construed, and it was held. 
that the proof could only be made before the officers named, in the 
county or district where the land is situated. The eonstrnotion now. 
contended for is not without great force and ren but the case above 
quoted must control. | 

The act construed in said case sembuases affidavits dentinal ander 
the homestead, pre-emption, timber culture and desert land laws. The 
— law as bonetrned therein is still applicable to all affidavits. required to 
be niade under: homestead, pre-emption and desert land laws, but by a 
recent act of Congress, approved March 4, 1896, the personal affidavit 
of a timber culture claimant is taken without this rule, and such affi- 
davits may now be made before the officers in said act a any where 
in the United States. Said act is as follows: _ 
‘Be it enacted by the Senate and House of Representatives of the United Biche of 
America in Congress assembled, That timber-culture claimants shall not be required, 
in making final proof, to appear at the land office to which proof is to be presented, or 
before an officer designated by the act of May twenty- sixth, eighteen hundred and 
ninety, within the county in which the land is situated; but such claimant may have 
‘his or her personal evidence taken by a United States court commissioner or a clerk 


of any court of record under such rules and regulations as the Secretary of the 
Interior may prescribe. 
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: ‘The rejected Berwoual affidavit of. Miss Guernsey is-one required by. 
the timber culture laws and the regulations thereunder, and is there-: 
fore the character of affidavit which by act of Congress above quoted — 
is taken from under the rule in the case of Edward Bowker. Itis true | 
when your office rejected said affidavit said act of Congress had not - 
been passed, and your office decision was in accordance with the rule 
in force, but said decision had reference only to the admissibility of the 
evidence, and the legal obstacle in the way of its admission having’ — 
been removed by Congress, before final action on her proof, said aff. 
davit may now be accepted. The only objection to her final proof being: 
the alleged defect in her affidavit, your office decision.is reversed; said: . 
final proof. accepted, and final certificate No. 229, held to be valid and . 
intact. 


. MINING CLAIM—ADVERSE J UDICIAL PROCEEDINGS. 


CLIPPER, MINING COMPAN Y. 


A suit pendin g on an adverse claim operates to oust the Department of all jurisdic- 
tion over the matters involved therein, even though the judicial proceedings rest 
ona claim wherein the application for patent has been denied by the Department. 


Seeretary Smith to the Commissioner of the Gener al Land Office, May 
| 13, 1896. _., © (Pate C,) 


The record before me shows that the Clipper Mining Company on 

August 31, 1893, made application for patent for the. Capitol, Clipper, 
- Congress ‘and Castle lode claims, lot. No. 6965, Leadville, Colorado, land 
district, and that during the period of Sublication: adverse claims were 
filed, among them one by A. D. Sear e¢ al. , alleging conflict with the 


- Sear! placer claim. Suits were instituted, but all were dismissed except 


the Searl placer. Thereupon the appligatt applied to purchase the 


| . land claimed. The local officers rejected this application and returned 


the purchase money for the reason that there was nothing on file to 
show that the suit. of ean et al., had: peon finally determined and 
disposed of, - 

The applicant appealed, and your office by letter. of Api eae 1895, 
affirmed the action, whereupon this appeal is een assigning 
error as follows: | | 

1. It was error for the Commissiouer to hold that M. A. No. 1359, is subject He the 
Sear] placer, the latter having no standing before this Department. .... 

2. Jt was error for the local office to receive the so called adverse claim, offered by 
the Searl placer claimants, as. an adverse claim, but said paper: should have been 
_ received and filed as a protest. i. 

‘3. There being no pending application by the placer claimants, an application to 
enter as a lode. claim is always 1 in order, the only question being as to width of the. 
_lode claims. 


It seems that application for patent for the Sear! piaeek was made in — 
1882, A hearing was had “to ascertain the character of the land and- 
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the status of all existing claims.” As a result of that hearing, the 
application for patent was rejected by the local officers, your office sus- 
tained that action, and the Vepartment affirmed ‘your office judgment. — 
-(Searl Placer, 11 L. D., 441.) 

It is contended by Sana for applicant that the judgment in the - 
Searl placer “was a complete and final adjudication;” that the land 
embraced therein was not placer ground, and could not be entered as’ 
such, hence the adverse claim filed by Searl et ai., based as it is upon 
land: for which application for patent las been rejected, ought not to be 
accepted by the Department as a legal or proper adverse claim, and its 
application should be received and patent issue notwithstanding. 

It, is not deemed necessary to enter into an extended discussion of 
the propositions suggested by counsel. It is sufficient for the purpose’ 
of disposing of this case to say that so far as the record here shows the 
Department is ousted of all jurisdiction until the case now in court is. 
finally disposed of. Under the provisions of section 2326, when the 
adverse claim is filed all proceedings in the Department ‘‘shall be 
stayed until the controversy shall have been Settled or decided by a 
court of competent jurisdiction.” 

Last Chance Mining Co. v. Tyler Mining Co., 157 U.S., 683; Rich- — 


mond Mining Oo. v. Rose, 114 U. S.,576; Jamie Lee Lode v. Little Fore- 


- paugh Lode, 11 L. D., 391; Reed i Host 1L. D., 603. 

The judgment of the Dene tment in the Searl Placer case went any 
to the extent of rejecting the application for patent. The Department 
- did not assume to declare the location of the placer void, as contended 
by counsel, nor did the judgment affect the possessory rights of the 
contestant toit. 

Your oitice judgment is affirmed. 


——————T 


| HOMESTEAD ENTRY. —MARRIED WOMAN: _RESIDENCE. 
WILHELMINA Roru. 


The rule that separate settlement claims cannot be maintained by husband and wife ~ 
at the same time on different tracts, will not defeat equitable action on a home- 
stead entry made by a single woman, who, prior to the completion of her claim, 

' marries a man having an unperfected homestead entry, if, at such time, the period 
of residence under his claim authorized the submission of final proof thereon, 


Secretary Smith to. the Commissioner of the General Land Office, May 
(J,1,H.) © 13, 1896, : (E. M. BR.) 


This case involves the NE. + x of ee 32, T. 23 8., BR. 38 W., Dodge 
City land district, Kansas. | 
The record shows that on July 19,1887, Wilhelmina Roth, then Wil- - 
helmina Huber, made homestead entry, Garden City series, for the 
- above described tract. 

The record shows that on August 4, 1894, Wilhelmina Roth made 
final proof, after the usual published motes: for the tract covered by 
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her enue which, on September 21, 1894, was rejected by the local office. 
Upon. appeal, your office aoemion of December 4, 1894, affirmed the 
action of the local officers. 

It appears that on July 29, 1891, the appellant was married to Wil-. 
helm Roth, who had on. May 15, 1886, made homestead entry for the. © 

NW. tof Sec. 32, 1:23 8., R. 38 W., and final certificate therein issued 
May 31, 1893. Patent issued on March 23, 1894, to Wilhelm Johann. 
Roth. The final proof submitted by the appellant on August 4, 1894, - 

was rejected by your office and the local office for the reason that resi- 
dence could not be maintained by husband and wite on separate tracts 
at the same time. 

In the final proof of the appellant it is shown that she established 
actual residence on the land in September, 1887, and has resided thereon. . 
ever since. The improvements consist of a Paine house twenty four 
by twenty eight feet, shingle roof, granary twenty by twenty feet, frame, 
shingle roof and stone floor, a stable fourteen by twenty feet; four acres 
fenced with barbed wire, and about thirty-two acres under cultivation, 
the improvements altogether being valued at $600. 

In the foregoing recital it appears that Wilhelm Roth made entry on 
May 15, 1886, and, therefore, at the date of his marriage, July 21, 1891, 
to the appellant he had been residing upon his claim for a period of 
over five years, and his wife had been residing upon the land. covered 
by herentry for something over four years. 

The Department has frequently held that separate claims by hus- 
band and wife can not be maintained by each continuing a separate resi- 
dence upon the tracts respectively claimed. In this case, though, itis — 
_ to be noted, that the husband had earned his claim by residence prior 
to the marriage ;' he remained, however, on his separate claim until the 
receipt of final certificate, evidently through a mistaken view of the 
law which led him to think such coutinued residence necessary. At 
the same time his wife continued her residence upon her claim. | 
- While the general rule is that the residence of the wife is presumed 
to be that of her husband, in this case, in view of all the circumstances, 
and of the full compliance with the law by the husband, and of the 
manifest good faith on the part of both parties, I am of the opinion 

that the equities of appellant. are such as are entitled to recognition. © 
I have, therefore, to direct that the case be referred to the board of 
equitable adjudication on the ground that she resided in good faith 
‘upon the tract claimed by her, and that she should not be made to— 


suffer by the mistake of her husband in the interpretation of the law | 


applicable to his claim. As her proof was not made within the seven 
years it will be necessary, for this reason also, that the case go to the 
board. : 3 | 


110332—vor. 22. 34 





530. «DECISIONS RELATING TO THE PUBLIC: LANDS, 


EVIDENCE—PRACTICE—REHEARING. . 
_ BenEsH UM KALASHEK, 


An Sijeouioa ie the admissibility of evidence comes too late when raised. for the 
first time on appeal. | | 7 


A certified copy of an indictment, verdict, and sentence, are properly admissible as 
evidence tending to establish a charge embraced in the issues tried and deter- 
. mined in the prior criminal proceeding. 3 _ 


A rehearing will not be eranted to give a party an opportunity to. a penal or dis 
credit the witnesses of the opposite party, especially where it is not evel 
- alleged that the paeuce thus sought to be introduced is newly discovered. 


Seoretar "Yy Smith to the Commissioner of the General Land Office, Mag y 
7 aes 1890, (BL B., dr), 


On November 17, 1892, Frank Benesh initiated a contest against 
homestead entry No. 1540, made by Frank. Kalashek May 24, 1889, for | 
the E. 4 of the NW. 4 aad lots 1 and 2 of Sec. 18, T. 11 N., B. 4 W., 
Oklahoma City, Oklahoma, land district, charging that the said 
Frank Kalashek did enter upon and occupy. a portion of the lands 


| declared open. to entry and settlement by the act of Congress, March | 


42,1889, and the President’s proclamation of March 23, 1889, prior to 
12 oelodk, noon, of April 29, 1889, and subsequent to Mare sh 2, 1889, 
contrary to law.” Thereupon a ‘hearing was duly ordered, due moace | 
thereof given, and the case went to trial August ior 1893, at which the 
contestant was present } in person and by counsel, atid the contestee by 
counsel only. 

The contestant rested the submission of his evidence i ial chief August Be 
9th, and the case was contizued until the following day, August 10, 
1893, on which counsel for Kalashek moved for a continuance of the 
_ case for sixty days on the grounds of the absence of his client from the 
| Territory “under judicial restraint” being ‘ confined in the United 
- States prison at Lansing, Kansas,” and thereby ‘ “unable to attend in. | 
person and give his testimony in said case,” that his testimony, and a 
certified copy of his testimony “ given in the ease of the United States’ 
% Lemuel Perry, and the United States v. Anton Caha” were material . 
. and important to the issue in this case, and that counsel was not aware 
of the materiality of this testimony until contestant had closed his case 
and could not therefore safely proceed with the introduction of testi- 
mony. Contestant at once agreed to the filing of all testimony of record 
in the cases of United States x. Perry and United States ». Caha as 
evidence at any time within sixty days, or after that time, if in the 
judgment of the local officers “ due diligence has been used by defend- 
ant to procure same,” and moved that the case be closed subject to such 
agreement, which motion was sustained, and the motion for continuance 
otherwise overruled; and on October 12 , 1893, no such iseimony having 
been filed, the local officers closed the case. 

On Mareh 31, 1894, the local office decided that the evidence sustained 
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_ the charge of the contestant and recommended the cancellation of the 
said entry, and that contestant be awarded the preference right of 
entry. April 23rd, following, contestee, by his attorney, moved for a 
rehearing of the case, which having been overruled by the local office, 
he duly appealed. The decision of your office under date April 3, 1895, 

affirmed the action and decision of the local office, throughout, atid 
held the entry for cancellation. Kalashek brings his appeal here, 
assigning as error, generally, that the decision of your office is against 


the law and evidence and, in addition, as follows: 


In finding affirmatively that the local office. had committed no error in their action | 
ou the following substantial allegations of error in the appeal of the defendant. 
from the decision of the Tegister and receiver to the Commissioner of the General 


Land Office: 
(a) In refusing and overruling ; a motion for continuance. 
_ (b) In admitting ora] testimony to establish facts alleged to exist in the ‘peeseae 
(c) In admitting the record of the case of the U.S, vs. Kalashek and considering 


- it as evidence in the case. 
(d) In requiring Kalashek to proceed with the trial after his enforced absence \ was. 


shown and prematurely closing the case. 
(ec) In making the case special and deciding it out of its repular. order, thereby, 
preventing an application to have the case re-opened before a decision Was rendered. 
0) In denying a re-hearing on the showing made, - 


At the hearing of the case before the local office the contestant put 
in evidence a duly certified copy of the indictinent, verdict of guilty 
and sentence of Kalashek for perjury, in the case of United States v. 
Kalashek, in the district court of the United States for the district of 
' Kansas; the perjury consisting, as shown by said certified copy, in his 
falsely swearing in the case of Anton Hauck ». William Robert Wil-__ 
liams, before the local land office at Kingfisher, Oklahoma Territory, 
that himself (Kalashek) and said Hauck did not enter the Oklahoma 
country until after 12 o’clock, noon, of the 22nd of April, 1889, whereas, 
in truth and in fact, they both entered said country long prior to that. 
hour and subsequent to March 23, 1889. i 

‘Two witnesses at the hearing, one of whom was said Baueie ‘testified 
to seeing Kalashek within the Oklahoma country, at Raymond’s sod 
house near the land, on the morning of April 22, 1889, several hours 
before noon; two others testified to admissions by Kalashek of similar 
import made out.of court; and two others, in addition to one of those 
last above mentioned, three in all, testified to hearing Kalashek admit 
to the same effect under oath while a witness in the case of United 
States v. Caha in the United States district court at Wichita, Kansas, 
in March, 1893. | 

Considering, now, the siiewed errors of the local officers, apeue 
quoted, the record shows that the motion for continuance was granted 
except as to testimony, other than that alleged of record, of Kalashek, 
who was then Incarcerated in the Kansas State Penitentiary ee 
sentence March 31, 1893, for the term of one year and one day, upon 
conviction of perjury feroieveior indicated, and who could not there- 
fore have testified orally at the hearing witlin the sixty day’s continu- 
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ance asked (Par. 6, Rule 20 of Practice). Fur thermore,. the motion did. 
not. set out the facts to which he would testify if present (Paragraph 
3, 1d.). There had been ample time between the personal notice, May. 
11, 1893, to Kalashek, and the date of the. hearing, to have taken his 
- deposition under the Rules (23 and 24),. No application was made at 
any time to take it. Under all the circumstances, and in view of con- 
testant’s evidence, I am of opinion that contestee’s case was not preju- 
diced by the overruling of his said motion. 


The “oral testimony” claimed to have. been. naeaiel admitted is 


that relating to Kalashek’s admissions as a witness in the said case of 
United States v, Caha, it being assumed, apparently, by contestee that 
his testimony in that case formed part of the record of the court 
therein. As the judgment of the court in that case appears to have 
been acquiesced in without appeal or writ of certiorari, there is no foun- 
dation for the above assumption. But, even if Kalashek’s testimony 
were of record in that case, so that the same or a certified copy thereof 
might have been introduced in evidence, he cainot. now be heard: to 
assign the admission of said ‘oral testimony” as error, on appeal, for: 
the reason that he did not object to it as secondary evidence when it 
wus offered. 

The certified copy of the said imaioenent verdict and seutence were 
clearly adinissible as evidence tending to sion the truth of the charge 
of ‘‘soonerism” against Kalashek. 

What has been already said herein in the matter of the motion for 
continuance sufficiently disposes of the specification as to requiring 
Kalashek to proceed with his case. It does not appear that the case 
was prematurely closed before the local office. | 

lt does not appear that the case was made special nor decided out of 
its order. 

‘One ground urged in the motion for rehearing before the local office 
was that, if granted opportunity contestee would impeach and contra- 
dict the witnesses who testified to his presence in Oklahoma Territory 
on the morning of April 22,1889, No reason is suggested why con- 
testee’s witnesses, saving only himself, were not brought forward at 
the hearing. It is well settled that a re-hearing will not be granted 
simply to give a party opportunity to impeach or discredit witnesses 
of the opposite party, and especially when if is not even alleged that 
the testimony thus sought to be introduced is newly discovered (Sutton 
et al, v. Abrams, 7 L. D., 136). The other grounds for this motion 
were incorporated in the alleged errors which I have already sufficiently 
considered, The local office properly overruled this motion. 

The evidence abundantly sustains the charge made by the contestant. 
Kalashek was disqualified to. make said entry by reason of his violation 
of the act of March 2, 1889, and the President’s s proclamation in pur- 
suance thereof, in entering fiié Territory of Oklahoma on the morning 
of April 22,1889. The decision of your office is affirmed, His entry 
will be canceled and Benesh be given tne preference right of entry. 
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OKLAHOMA HOMESTEAD—COMMUTATION.. 
Guy M. HATFIELD. 


The non-townsite affidavit, form 4-102c, required in the case of an Oklahoma home- 
steal commuted under section 21, act of May 2, 1890, though not expressly pro- 
vided for in said act, isa proper regulation in the execution thereof; and the 

affidavit thus required should be executed within the county or district where. 
the land is situated. 


Secretar y Smith to the Commissioner of the General Land Office, May 
13, 1896. — (GO. J. W.) 


On October 14, 1893, Guy M. Hatfield made application, No. 1677; to 


enter the SE. 4 of Sec. 15, T. 20 N., R, 9 W., Oklahoma, under SeGHOn 


2290, Revised Stata tos. 

Decomber 11, 1894, he gave notice of his intention to submit commu- 
tation proof, ana on January 24, 1895, such proof was submitted, and - 
final certificate No. 14 was eared: The non-townsite - affidavit (form 
4—-102¢), required to be filed in cases of comnuted homestead entries in 
Oklahoma. was omitted. | 

April 11, 1895, your office, by letter oO” of that date, instr ucted the 
register a0 receiver to notify Hatfield of said omission, and to allow 
him sixty days within which to file said affidavit, and that upon failure 
to do so his entry would be canceled, without further notice. 

On May 6, 1895, Hatfield appealed from said decision, and at the 
saine time made an affidavit before a notary public, in Benton county, 
Arkansas, in which he states that he made said entry for agricultural — 
purposes, and that it was not then used for a townsite, aud is not now 
so used. 

‘On: the 20th of. Ja ANNUAL, 1806, hevide obtained one: f the. printed 
forms used in such cases, he filled. the blanks and made. the required - 

oath before the county clevk.of Benton county,. pT en SAS er Z 

Two questions are presented by the appeal: | 

Ist. Has the Commissioner of the General Land Office seanones to 
require the filing of a non-townsite atfidavit as a part of the commuta- 
tion proof, under Sec. 21 of act of. May 2, , 1890 (26 Stat., 81). | 

2d. If ‘he has, is the affidavit. now submitted a compliance with said 
requirement? : 

By letter “OC” of May 9, 1891 (Vol..75, Oklahoma letter-press copy- 

— book, page 399), your. office ordered registers and receivers in Oklahoma. 
to require applicants-to commute homestead entries to file non- townsite 
affidavits, and furnish them with blank form 4-102¢, 

While said act of May 2, 1890, contained no express. auton for 
issting such order, the law proc ced a method for commuting a home- 
stead to a cash entry for. townsite purposes at ten dollars per acre, 
while for ‘strictly homestead purposes, the commutation price was much 
less. Without some such regulation as the ove in question, the. law. 
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| ‘Auenoneine commutation of hemestent entries for townsite purposes 


could be abused and evaded, and frauds practiced upon the govern- — 


ment. The power to provide against the evasion of the law, by neces- 
sary and reasonable regulations in its execution, is implied, where the 
exercise of such power is not violative of, or inconsistent with the law 
‘itself. The order in question is a reasonable one, not inconsistent with 
the law, but in furtherance of its purpose, and will have the force and 
effect of law until revoked. 
_ This disposes of the appeal, and the fiuiestion remains, 18 ae affidavit 
now offered a compliance with the law and said order. 
. This question is answered in the case of Edward Bowker (11 L. D., 
361), wherein itis held, that such affidavits must ue made anetue of the 
couuty or district where the land is situated. 
Your office decision is accordingly aperieed with the modification, | 
that Hatfield will be allowed sixty days from notice of ins decision 
— within which to file the sen ed affidavit. | 


RAILROAD GRANT {RELINQUISHMENT. 


GRAFF v PAscHOLD Er AL. 


The relinqnishment by a railroad company of a tract fallin, cea within the terms of its 
grant can not be accepted, if po ior thereto the company has parted with its title 
/ to said land. : | 


: Secretary Smith to the Commas cue: of the General Land an May 
i (oe 2 , Ad, 1896,:. 6 (W. M. WW.) 


Ihave eonsiier ed the appeal of J oseph Graft, Sr., from your office 
decision of September 7,.1895, rejecting his application to make home- 
stead entry for the E. 4 bof the NW. 4 x of Sec, 29, T.7 ae: hk. 7 E., dan. 
coln, Nebraska, land district. 

This tract is within the twenty mile hinits of the grant to the Bur- 
lington and Missouri River Railroad Company under the act of July 2, 
1864 (13 Stat., 356), south of its road and opposite that part of the 
road which was definitely located June 22, 1865. At date of definite 
location the records of your office show no euny or filing apou ae 
land. ? 

On June 5, 1871, George A. iohvensteicke piace homestead cy 
for the tract, which was canceled by relinquishment January 22,1872. 

On February 26, 1872, L. C. Herman Mahn made homestead entry 
for said tract. Said entry was s canceled by your office December 1, 
1873. 

On March 17, 1874, John rere seals homestead entry. for it, which 
? éaiie was: panculed by your office July 16, 1875. - 

On February 17, 1888, Adolph H. Wessel, made res appliea- 
tion to enter said tract. 
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~ On February 9, 1892, Christian Pasvhold made: application to enter 
Said tract as an additional homestead, 

On February 23, 1894, Joseph Graff, Sr., made. application to enter 
-said tract under the homestead law. 

On February 20, 1894, Seibelt Poppenga nde awplcation to enter 
said tract under the homestead law, and also to contest the right of 
-Paschold to enter the land in question. “_ - 
_ Each of these applications was rejected by the local officers . on: the 
- ground that it conflicted with the grant to the railroad. a aie 

Each of the applicants appealed. — 

~ On September 13, 1894, your office held that the. land in question - 
. pea to the railroad: company under its grant, and is not subject to 

entry, aud, therefore, affirmed the judgments of the local oe vee 
-Ing each. of said applications. — 

The applicants to enter appealed to the Department. | « Ents 

While the appeals were pending here, and before the cases were 
-reached for disposition in their order, on August 13, 1895, Messrs. 
Thompson and Slater addressed to you a letter, as follows: | , 


‘Hon. 8S. W. Lamorrux, | 
Commissioner of the General Land Office, 
Washington, D.C. 

Sir: We have the honor to respectfully refer to your letter, dated 1 Sopteniber 13, 
1894, Division F., ititials J. 8. J., and to your letter of February 12, 1895, same 
division, initials J. F.S. We beg diene to waive the right of the Burlington and 
Missouri River Railroad Company to said land in favor of Christian Paschold, ane 
| ‘to request that it be patented to said Christian Paschold. 

Very monpecyul’y: a 


THOMPSON &,\ SLATER, 
Attorneys B.S M. R, . Go. 


This letter was transmitted to the Dienamaieit and on August: 19, 
1895, its receipt was acknowledged, and thereupon the papers were 
eee to your office without departmental action. | 

On September 7, 1895, your office accepted the company’s waiver of | 
its right to the land, without admitting its right to waive in favor of. 
AULLY particular person, and, after referring to certain affidavits. filed in 
the cases, held that | oe - : 
none of the parties acquired: any Haeundee their ie eyaunceie made at 
,& time when the land was not subject to entry, and that now, the bar to entry hav- 


ing been removed by the company’s waiver of its right, Paschold has the superior. 
tight to enter and should be permuted to do so upon making ae in due form, 


Graff appeals. 
Oue of the errors assigned is as follows: 


. The Commissioner erred in deciding that Paschold has the superior aent to 
oe and should be permitted to do so upon making application in due form, for the 
"réason that the question of the right of said parties, or any of them, to make new 
entry, according to law, was not before the Commissioner for determination and 
the Coniniiseioner had no right to deterinine said question. 
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‘The holding of your office that none of the parties acqtined any 
rights under. their respective applications was unquestionably right. | 
The further holding that Paschold has the superior right to make entry 
of the land in the future, in case he may see fit to make proper PRPC: 
‘tion therefor, is clearly erroneous. 

‘The most important question, however, is, whether the land in ques- 

tion is, under its present status, subject to entry and disposition under 
the public land laws. This question must be determined before any 
steps can, properly be taken toward such disposition. | 

The. alleged relinquishment of the railroad company does not run to 
the United States. It is not signed by any officer of the railroad com- 
pany. It is signed by a firm of attorneys, who are not shown to have 
authority from the company to convey real estate. It only relinquishes 
the land in favor of Christian Paschold, and requests that it be pat- 
-- ented to him. After the case was returned to your office viz.,.on Sep- 
tember. 6, 1895, the same attorneys addressed another letter to you, 
inclosing the affidavit of Joseph Hansel and Ernest Ebrlich, and saying: 

The said company, in view of the fact that Paschold is in possession of the land 
and has made valuable improvements, does not make claim to said land. The com-— 
pany is aware of the fact that this land is within the limits of its grant, but desires 
to protect the settlers and its patrons, and therefore waives all of its rights in favor 


of the said Christian Paschold, and Tequests that a parent me issued to him at an 
early day. 


The affidavit of Hansel and Bhrlieh, feiseen with this letter, 
shows that on October 19, 1893, Adolph Wessel purchased the west 
half of the land in Westin for the sum of $600; that Wessel made 
— quite a number of payments upon said land to said railroad company, 
and afterward sold by written contract all his right, title, claim, interest 
and demand to said land to Christian Paschold; that on the 19th day 
of. October, 1893, Christian Paschold purchased ‘from the railroad com- 
pany the east half of the land in Hoenn and agreed to pay $600 for 
it; that he 


paid said company the sum of $60.00, and took their eoneeaes in writing at that date, 
_ which is No. 22,540, and the same is-signed by J.J. McFarland, Commissioner : A. a 
Mead, Secretary. ‘ 


There is also an affidavit of Christian Paschold in the record before | 
me, which refers to the above-mentioned contracts of purchase from the 
railroad company, varying only as to their date, which he says was 
- October 19, 1883. He also sets out a copy of the agreement between 
- Adolph H. ‘Weasel aud said Paschold, wherein Wessel, in consideration 
of $1,000, sold to Paschold: 


_ The east one half of the east one half (E. 4 of the E. 3) of the northwest quarter 
(NW. } and the west half of the east half (W. 4 of the E. 4) of the northwest quar- 
ter (NW. 4), all of section twenty-nine (29) town seven 1) range seven (7), east of 
the 6th P. M, , containing acres more or less. 
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‘This land has never been patented to the railroad company. The 
granting act, section 19 of the act of J a 2, prets i rah, sit 
‘provides: | 
- That for the purpose of aiding in the construction of said road, ‘there be, and 
hereby is, granted to the said Burlington and Missouri River Railroad Company, 
every alternate section of public land (excepting mineral lands as provided in this 
act) designated by-odd numbers, to the amount of ten alternate sections per mile on 
each side of said road, on the line thereof, and not sold, reserved, or otherwise dis- 
posed of by the United States, and to which a pre-emption or ornestoud claim may 
‘not have attached at the time the line of said road is definitely fixed. 

This language clearly imports a. present. grant, and although the 
20th section of the act provides for the issuance of patents to lands’ 
granted by it, 1 am of opinion that the granting act itself passed such. 
a title to the company to the Jand in question as to require a formal 
conveyance or waiver by the company.through the action of an officer 
or agent of the company who has the power to convey its real estate. 
There is nothing to show that Thompson and Slater, who filed the 
company’s waiver, were such officers or aon of the compally, or had 
the power to convey its real estate. 

The relinguishment or waiver of the company’s rights under the 
grant, if it were made in due form by a competent officer of the com- 
pany, could not be accepted by the government as the matter now 
stands, for the reason that it appears that the company, through its 
authorized officers, has sold the land in question, and whatever right. 
the company had to it under its grant is vested in Paschold. Under 
such circumstances, it is clear that the land department cannot acquire 
jurisdiction to hear. and determine controversies respecting the land, or 
dispose of it under the pnblic Jand laws, for the reason that oe land 
involved is not public land of the United States.. 3 

For the foregoing reasons, your office decision of September 7, 1895, 
is reversed. And your: office decision of September 13, 1894, in so far 
as it holds that the land in question is not subject o entry, and its 
action rejecting the applications of Adolph H. Wessel, Christian 
Paschold, Joseph Graff, Sr., and. Seibelt Poppenga to enter said land, 
is hereby affirmed. | 

er ENTRY—FINAL PROOF—RESIDENCE. 
WILLIAM B. ROSS. 
Temporary ‘absences occasioned. by the homesteader’s phiyaigal incapacity to per- — 
sonally improve and cultivate the land do not impeach the good faith of ine 
residence. 


Secretary Smith to the Commissioner of ihe General Land Office, May . 
13, 1896. oe a. (A. E.) 


In this case Willian B. Boss mace homestead entry on March 8, 
1887, for the SW. 4, pee 28, Tp. 308., R. 45 W., ane Colorado. “On 
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atorenber 4, 1893, Ross submited final proof; as this showed that he 
had been absent frovi the land keeping a hotel, he was called upon:by 
your office letter of July 23, 1894, to furnish an affidavit, duly corrob- 
orated, definitely stating the number and duration of his absences and 
why ie had cultivated the land for two seasons only, The answer of 
‘Ross not being deemed sufficient to excuse his failure to live upon the 
‘Jand continuously, your once on. November 8, 1894, held the entry for 
cancellation. 

From this Ross appealed, and with his appeal files an sadipaat affi- 
davit. This, together with the proof, shows that Ross used the land 
‘the first three seasons for grazing purposes; that he has placed upon. 
‘the land improvements to the value of $1,200, consistin g of sod house, — 
frame house, frame barn, buggy shed, cattle shed, corral, eighty acres 
under three wire feuce, sixty acres of breaking, and seventy. five forest 
‘trees; that he broke four acres the first year, twenty in 1892, and sixty 
‘in 1893; that he is a man over sixty years of age, and an invalid and 
anable to do hard labor; that when he settled on the land it was sixty 
gniles from the nearest railroad, and he engaged in the hotel business in 
order to obtain money with which to improve and cultivate his claim; 
‘that he has maintained no other legal residence but on the Jand since | 
1887, and has not:voted in any other precinct. He likewise shows that _ 
he has used the land for agricultural purposes each year since entry. 
~ The continuous improvement and cultivation of this land by Ross, 
‘the fact that he was compelled to work at some other occupation 
"because of his inability to perform manual labor, his adhering to the 
land as his place of legal residence, all indicate his good faith and 
‘practical compliance with the homestead law. His absences were only 
occasioned by the necessities of the case. Being physically incapaci- 
tated to personally perform acts of cultivation and improvement, it 
-avas no violation of the spirit of the homestead act for him to engage 
‘in other works when the proceeds of said work were used to fulfill the 
‘acts which the law required. All the actions of Ross in this case, in 
and about his claim, indicate good faith, and the results show despite 
great difficulties a substantial and even successful compliance with 
the law. 

In view of these facts, your office decision is reversed, and you will 
accept the fin ~ peo and pass the euey to 1 patent 


COAL LAND-—-PROTEST—ASSIGNMENT—RELINQUISHMENT. 
OUIMETTE %. O'CONNOR. 


On the offer of final proof under a coal declaratory statement, and the appearance 
of an’ adverse claimant who protests against the allowance of. said proof, the 
" protestant should not be required ‘to imtrodnee: testimony if the final proof as 
submitted is clearly insufficient under the regulations. 

‘The purchaser of the improvements made by a prior claimant under a coal declara- 
tory statement acquires no priority of right thereby, if an assignment of the 
tight to purchase from the government has not been made as provided in ea . 
agraph 37 of the regulations of dnly 31, 1882. 
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On the relinqnishment of a coal declaratory statement the improvements. made 


thereunder -inure to the benefit of a valid adverse. claim then asserted for the 


tract involved. 


‘Sections 2348 and 2349, R. 8., do not ‘require that a coal claimant mnst have opened : a 


- mine on the land at the time of filing a declaratory statement therefor. 
Seoretary ‘Smith ‘to the Commissioner of the General Land Office, Mar Yy 
| ton 000 , (dS. AL) 


“The land involved aren 18 s the N.3of the NW.4 of Sec. a T.19 ar 
R. 6 E., Olympia, Washington, land district. 


stuge 
Tg “ N 
SJ 


Gimrles S. Bridges filed coal declaratory statement for ree tract, — 


August 28, 1893. April 7, 1894, Jéremiah O’Connor filed a coal declar- 


-atory statement alleging that he came into possession of the land. 
March 21, 1894, but failing to state whether he had opened a vein of. 


coal fiereon: October 2, 1894, ‘Bridges relinquished his right to the 

laud, and on the saine day } Norbert Ouimette filed a declaratory state- 
ment, executed September 29, 1894, alleging that. he came into posses- 
sion ies the land on September 14th; that he has expended $5,000.00 in 


labor and improvements on a coal imine: ‘and that the improvements | 


consist of “a regular gangway 500 feet ion g, chutes, counter gangway, 
air chutes well and sately timbered, 1600 feet: of rails, coal bunkers, 
switches and stable, (and) a vein of coal 44 feet in thickness.” Novem- 
ber 5, 1894, he filed an affidavit alleging that C Q’Counor i is not a lawful 
claimant for the land, has made no legal filing, and is in all respects. 
‘seeking to acquire title unlawfully and to the serious.injury of the affi- 
ant. He therefore requested to be allowed to cross. examine eae 
oe his witnesses when O’Connor offers his final proof. 

November 9, 1894, O'Connor appeared and without notice to Ouimette 
made application and oath before the register of the: local office, sub- 


stantially in the form prescribed by paragraph 23 of the circular of 


July 1, Mies 1. L. D., 687, in cases where title is sought by private entry 
under Sec. 2347 R. S, With the application he filed two corroboratory 


‘affidavits, from which it appears vhat he had not epcuce any vein of 


coal on the land. 
At the same time Ouimette filed a protest, Sworn to October 8, 1804, 
as follows: . 


Now comes Norbert Odette onl Aaunane for the above tract and under oath 


“protests against the purchase of the same by one Jeremiah O’ Conuor, who claims 
priority of filing and adverse possession. That said O’Counor made no improve- 
ments prior to affiant’s filing and his improvements thereon. That affiant bas by 
purchase and otherwise made valuable improvements npon said land opening up a 
coal mine, and working the:same. .That-said-improvements are worth about $5,000. 
_ That said O’Connor nee spend no mine and made no developments as required by 
law, and this affiant is prepared to substantiate these charges whenever and 
-wherever the Hon. Register of the U. 8. land office Olympia, Wash., to whom this 
is directed, may direct an investigation, and such investig ation is ‘hie prayer of es 
affiant. : 


- Thereupon the local officers suspended oHOn on the proof offered by 
O'Connor, and ordered a hearing for December 12, 1894. 
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- On the day appointed for the heari ing Onimette moved that O’Comnor’s. 
proof be rejected because of its insufficiency and that his declarator y 
statement be held for cancellation. The motion was denied. The 
attorney for Ouimette then made the following statement: “It appeat- 
ing that the proof of O’Connor is absolutely insufficient wpon its face, 
claimant Ouimette has no testimony to offer in rebuttal and will take 
exceptions to the ruling and exercise his right of appeal to the Hon. 
Commissioner of the General Land Office.” The local officers there- 
upon dismissed Ouimette’s protest, and, on the holding that O’Connor’s 
proof is sufficient under paragraph 23 of the regulations of July 31, 

1882, accepted the purchase money and issued duplicate receipt to him. 
| Dacamber 26,1894, Ouimette appealed to your office... 

December 31, 1894, O’Connor, without notice to Ouimette, filed an 
affidavit in the form norescribed by paragraph 32 of the. regulations of 
July 31, 1882, alleging that he has expended $350.00 in making 2 1mprove- 
ments on the land; that his improvements consist of the following 
work :—‘‘Cutting trails through the timber, so the land could be pros- 
pected and surveyed. Surveyed the tract; worked upon coal veins | 
thereon; (and) following and tracing coal veins preparatory to active 
mining operations.” This affidavit is insufficient under paragraph 16 
of the regulations of July 31; 1882, in that O’Connor did not state 
whether he had “opened and improved” any coal mine on the land. 

March 25, 1895, your office rendered cecision on Ouimette’s appeal, 
treating him as a contestant and dismissing his “contest” on the hold- 
ing that the insufficiency of O’Connor’s proof is a matter solely between 
O’Connor and the government, that Ouimette cannot be heard to 
object to O’Connor’s proof, and that it was necessary for him to intro- 
duce evidence in support of his aliegations. Ouimette’s coal declara- 
tory statement was therefore rejected and. O’Connor’s entry was 
_ guspended to be further considered in the event of the ‘decision 
becoming final. : 

Ouimeite’s appeal from said decision brings the case before me for 
consideration. 

Your office erred in treating Ouimette as a mere contestant,. He was 
an adverse claimant, and therefore, under the regulations of July 31, 
1882, his motion should have been granted to the extent of eects 
O’Connor’s proof, which was insufficient. under paragraphs 18, 19 and 
20 of the regulations of July 31, 1882, 1 L. D., 687. No useful purpose 
could have been subserved.by cross- annie O’Connor and his wit- 
nesses. In view of the insufficient proof made by O’Connor Ouimette. 
could not be required, at the time set for the hearing, to introduce testi- _ 
mony under his protest, or to offer proof in support of his claim of 

prior right. It follows that your office erred in suspending O’Con-. 
- nor’s entry for further consideration, and in rejecting Ouimette’s coal 
wenenat Si onely The. decision at from is accordingly 
Teversed. | : 
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_« OQuimette’s protest, above set out, is not very definite. It seems that 
he did not open a vein of coal on.the land, but that Bridges, the prior 
claimant, had opened a. vein and made valuable improvements, and 
that he bases his claim of prior right mainly upon the work done by 
Bridges. Ouimette acquired no right whatever by his purchase of 
the improvements, as Bridges made no assignment of the right to 
purchase under paragraph 37 of the regulations of July 31, 1882. 
Immediately upon the filing of Bridges’ relinquishment the work done. 
-by him on the land inured to O’Connor’s benefit if O’Connor’s claim. 
was valid. What the nature of this work was does not appear. The — 
mere inference that the work consisted of the opening of a vein of coal 
does. not warrant the finding that such is a fact. . 

_ In an argument filed while the case was pending in the your office, 
- Ouimette stated that he is in possession of the land and is developing 
a well-known coal mine, and that the superior court of Pierce county, 
wherein the land is situated, has enjoined O’Connor from interfering 
with his work. In an argument filed in support of his appeal from the 
decision of your office he alleges that O’Counor, on the strength of tlie 
duplicate receipt issued to him by the local officers, has been placed in 
possession of the land by an order of said court. These statements 
could have no weight in the case even if they. were properly before me 
as evidence, as the orders of the courts’ in regard to the possession of 
the land do not affect the rights of the parties. | 
_~ It is contended by counsel for Ouimette that a coal claimant must at 
the time of his application have opened a vein of coal and that he must. 
so allege in his declaratory statement, and that O’Connor’s declaratory 
statement is insufficient as it does not in this respect follow the form 
prescribed by paragraph 28 of the regulations of ay 31, 1882. 

Section 2348 R.A. provides as follows: 

Any person or association of persons severall y qualified, as above progidea: who 
have opened and improved, or shall hereafter open and improve, any coal mine or 
mines upon the public lands, and shall be in actual possession of the same, shall be 


entitled to a preference-right of entry, under ie preceding section, of the mines sO. 
opened and improved. 


Section 2349 R.8. provides that: 


_ Al clainis under the preceding section: must be presented to the Keister of the 

proper land-district within sixty days after the date of actual possession and the 
commencement of improvements on the land, by the filing of a declaratory state- 
ment therefor. 


_ Paragraph 28 of the regulations of July 31, 1882, pr ovides that the 
declaratory statement must substantially follow the form pr escribed by 
said paragraph. The following statement is found in the form, with 
reference to the improvements on the land: “that I have located and 
opened a valuable mine of coal thereon, and have expended in labor 
and improvements on said mine the sum of 
and improvements being as follows.” This form need only be substan- 





dollars, the labor — 
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tially followed, and was intended for an applicant who had « spened a 
-avein of coal. As sections 2348 and 2349 R. S.. do not require that a 
claimant must have opened a mine on the land at the time of present-: 
ing his claim O’Connor’s declaratory statement is: sufficient. 

The fact that O’Connor had been in possession of the land Aoi 
March 21, 1894, to November 9, 1894, the date of his proof, without 
opening a vein of coal, and that he offered insufficient proof without 
notice. to Ouimette, is suggestive of bad faith but does not warrant a 
finding on that question. As the proceedings before the local officers: 
appear to have been unskilfully conducted, and as the record before me’ 
is unsatisfactory, both parties should be given an opportunity to sub- 
mit evidence in support of their respective claims. You will therefore. 
direct the local officers to order a hearing between Ouimette and.O’Con- 


nor at which O’Connor will be allowed to show whether Bridges had’ | 


opened a vein of coal on the land prior to-the filing of his relinquish-: 
ment, October 2, 1894, and at which the parties may introduce such. 
| fur ther evidence as to them seems pr a | ik : 


RAILROAD GRANT—ADJ UST MENT. LATERAL LIMITS, 
FAY v. Union PACIFIC Ry. Co. 


An applicant for a tract of land falling within the limits of a suioad emit as 
_. adjusted on the map of definite location, cannot be heard to allege that the land 

_is in fact outside the limits of the eg as shown by actual measurement from — 
the line of road. as constructed. | 7 : 


i eran y Smith to the ences vate of t the General Land Office, Ma a 
5 es Fae Co || rr (Hl M. R.) 


This case involves the NE. 4 z of Sec. 25, T.188., R. 6 W., formerly 
Larned, now Dodge City land district, rene | 
- The record shows that in March, 1884, the local officers rejected ine 
application of George W. Fay to file pre-emption declaratory statement. 
for the above described tract. Upon appeal on July 26, 1884, your. 
office decision was rendered affirming the action of the local officers. | 
This tract is within the limits of the grant to the Union Pacific rail- 
way company, and nothing appears of record as a pre-existing valid 
adverse right prior to the grant being adjusted upon the definite loca-. 
tion of the road. The tract of land is within the limit of the road so. 
adjusted. | 
The sole reason for the appeal i8, that by actual measurement the 
tract of land is more than twenty miles from the line of the road of said" 
company, and, cousequently, could not pass to the said railway company.’ | 
In Scott v. Kansas Pacific railway company (5 L. D., 468), the method~ 
of adjusting railroad grants was determined to be as follows: : 
The lateral limits of the grant are determined by drawing lines on each side of the’ 
route of the road through a series of points, at the precise distance therefrom of the’ 
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width of the graut, on tangential itade: the arcs fhagne a.Tadius. equal to the width | 
of the grant on each side of the road. By this system any point on the lateral limit 
will be distant the length of such radius from some point on the road as located. 


In Van Wyck 0. Knevals (106 U.S., 360, page 369 thereof), Mr. Justice 
Field. said: 


_As to the alleged deviation of the road constructed from the road laid down in the 
map, admitting such to be the fact, the defendant is in no position to complain of it; 
the lands in controversy are within the required limit, whether that. be measured 
from one line or the vther. A deviation of route without the consent of Congress, so 
far as to take the road beyond the lands granted, might, perhaps, raise the question — 
- whether the grant was not abandoned; but no such question is here presented. ° The: 

deviation within the limits of the granted lands in no way aaitinase upon any rights} 

of the defendant. 


' The Department in the case of the Chicago, St. Paul, Minneapolis | 


and Omaha railway company (6 L. D., , 209), passed upon the question” 
at issue in which. it held (syllabus) : te ange 


Deviations i in the construction of the road from the line of defiuite location, ren-, 
dered necessary to avoid engineering obstacles, or remedy defects in the original - : 
location, not destroying the identity of the road constructed with the one located, 
and confined within the limits of the grant, will not EStent the enent of the company" 
_ to the land conferred by the grant. : 


From these authorities it will appear fiat the rights of the road 
attach and are adjusted upon the basis of the map of the definite loca-' 
tion as filed. It would follow, that anywhere within the grant so defi-’ . 
nitely located the road may be actually constructed; and without pass- 

ing upon the question of what would be the effect upon the grant were’ 
the road constructed outside of such fixed boundaries, it is sufficient’ 
to say, that it may be constructed anywhere within said boundaries as’ 


determined by the map of definite location. x - 


_ The appellant in this case cannot be heard to complain that the tract 
of land sought to be entered by him is in fact more than twenty miles’ 
from the constructed road; such action has not redounded to his i injury,, 
and the railroad gets no more by reason of taking on one side of the. 
track land more distant than twenty miles, because there would be a 
corresponding loss upon the other side. 
' The decision appealed from is affirmed. 
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. “HOMESTEAD ENTRY—ALIENA ATION—CONTRACT TO CONVEY. 
DAWSON ET AL. 2. HIGGINS. 


An agreement for conveyance that could not be enforced in a suit to compel specific 
performance, and that may be avoided by the payment of a money considera- 
‘tion, does not operate as. a disqualification of the entryman, nor will a contract 

., that is simply a pledge for the payment of money; and especially will such, con- 

_ tracts be so regarded where vay appear to have become of no euec prior to the 
Maite of the entry. ! | 


| Secretary Smith to the Commissioner, of tive General Land Office, May 
(J. I. H.) | elo, (1896. - 3 » Boba a), 


This case involves the SW. 4, section 33, T. 12 Ne R. 3 W,, Okla. 
homa Territory, and comés ‘before me on appeal by J ohn M. Daal 
and the West Oklahoma Townsite Company from the decision of Jan- 
-uary 20, 1896, by your office, sustaining the homestead entry, No. 9660, 
of Robert W. Higgins made at Oklahoma City, Oklahoma Territory, 
March 6, 1895, for the land above described, and accepting and approv- 
ing icone final proof for the same. 

On June 29, 1894, 1 decided the case of Higgins et al. v. Adams (18 
L. D., 598), involving the said tract, awarding the preference right to 
make homestead entry thereof to Higgins. In that case said Dawson 
and the West Oklahoma Townsite claimants said Higgins and others 
were contestants against the entry of Adams, and the question, only, 
of “soonerism” and priority of right to the land were decided. Mo- 
tions for review aud rehearing were denied by me January 30 and June 
5, 1895, respectively. Your "said office decision further sets out the 


ecard and states as follows: 


“The record now here shows that on March 6, 1895, Robert W. Higgins at your 
office, made homestead entry No. 9660, for the SW. 4, Sec. 33,T.12 N., RB. 3 W., I. M.; 
that on August 21, 1898, John M. Dawson filed in your office an affidavit of contest, 
corroborated by one Mrs. F. E. Carter. This affidavit referred in terms to the con- 
test case of “‘ John M. Dawson v. Robert W. Higgins and J. C. Adams,” averred 
Dawson’s acquaintance with ‘‘ Robert W. Higgins, one of the contestants in the 
above entitled action,” and charged on information and belief, that ‘said Higgins 
. made a contract with different parties to convey a portion of said land to said par- 
ties in consideration of certain sums of money paid to him as soon as he could obtain 
title to said land; that said contract and agreement were illegal &c.; that by mak- 
ing said aoneotiont and contract Higgins disqualified himself from making ently for 
said lands.” In conclusion afliant, Dawson, asked that you order a hearing on the 
charge made. — 


April 3, 1895, said John M. aesaa filed in your office an affidavit corroborated by .. 


one Miller, entitled ‘‘John M. Dawson v. Robert W. Higgins, supplementary and 
amendatory affidavit of contest,” being amendatory, as he declares, of his aforesaid 
affidavit of contest of August 21, 1893. This last affidavit sets forth i in detail the con- 
tract referred to in the aforesaid affidavit of Angust 21, 1893, which contract appears 
to have been made between Higgins, Anson Wall, and Samuel Murphy on the 30th day 
of May, 1890. For an “additional cause of action” said supplementary affidavit 
charges error in allowing Higgins to make homestead entry on March 6, 1895, 
because at that time he, Dawson, was residing on the tract in question and had “a — 
house, fencing, well, stable, outbuildings, plowed ground aud divers other perma-. 
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nent and valuable improvements,” and that he “had a contest pending against the 
said R. W. Higgins.” 
- March 23, 1895, an affidavit of contest against the ae of Higvins j in the name of 
the ‘‘ West Oklahoma Townsite. Comaany ” was duly made and filed by Franklin — 
Springer, alleging, on information and belief, that said Higgins had entered into a 
contract with one William W. Butler, or W. M. Butler, for a certain consideration, 
to deed said Butler ‘a one half interest in and.to said traet of land when title is 
acquired irom the United states.’’ .. 

April 12, 1895, a stipulation was entered into by all parties and filed, fur a hearing 
on the 17th of April, 1895, “‘ to determine the priority of rights as to the contestants, . 
the setting of said cause for trial to be determined by the register and receiver 
on that date, after it has been determined which of said contests is ine first contest 
and entitled to proceed against the eutry.” ~~ 

In this matter of priority, on se 20, 1895, you:rendered a joint. opinion dismiss-~ 
ing both affidavits of contest. 
_. From this opinion Dawson aaa the “West: Oklahoma Towns settlers” ee 

_ pany) duly appealed, by their respective attorneys. 

March 6, 1895, Higgins duly advertised to make final proof on his entry on April 
13, 1895. Upon filing the stipulation aforesaid, and pending argument and decision 
thereunder, said proof was set down for April 22, 1895, when ou that day entryman, 
Higgins, aud his advertised witnesses appeared and submitted testimony.. Also 
appeared John M. Dawson by his attorneys and the: West Oklahoma Townsite Com- 
pany, by attorneys, and protesting, proceeded to cross-examine claimant. 

Dawson, stating the contract alleged in his aforesaid supplementary affidavit of 
contest, as made between Higgins, Wall and Murphy, examined Higgins thereon. 
The making of the said coutract or agreement was admitted by Hivgins. It was 
further admitted by Higgins that he had made another contract with one W. M. 
Butler, as to which contract Higgins was examined by counsel for the townsite 
Company. 

The contract stated by Dawson was as aetlowe: 

‘‘This agreement made and entered. into at Oklahoma City by and between Anson 
| Wall and Samuel Murphy parties of the first part, witnesseth: 

‘That said Anson Wall and Samuel Murphy parties of the first part agr ee to pay ae 
said R. W. Higgins the suin of twenty dollars per month from date of this contract to 
be paid in four equal weekly installments, said monthly payments to be paid the said 
R. W. Higgins each month until the said Higgins has a hearing and determination 
of a contest suit now pending in the United States Land Office at Guthrie, Okla- — 
- homa Territory, wherein the said R. W. Higgins et al. are contestauis and J. C, 

Adams is contestee, involving title to the SW. 4, Section 33, 'T. 12 N., R.3 W. | 
“In eonsideration of the above mentioned $20 per month the ad R. W. Higgins 

agrees that in the event he is successful in the above mentioned contest, that he will 
pay said Anson Wall and Samuel Murphy a sum equal in value to one-fourth of the 
SW. ¢ of Sec, 33, T. 12.N., RB, 3 W., or in the event of his being unable to pay said 
sum of money as area he will make and execute a deed to. one undivided one- - 
fourth of said SW. } to the said Anson Wall and Samuel Murphy. 7 
‘‘And it is expressly agreed and understood by and between the parties hereto that 
in the event of a compromise or settlement of said contest, whereby all parties above 
named, with the said Anson Wall and. Samuel Murphy shall have one-fourth of all 
money that may or shall be obtained by said R. W. Higgins by virtue of said com: 
promise; or, in other words, it is understood by all parties hereto that said Wall 
and Murphy are to become interested in the land heretofore described to the extent 
of one-fourth or forty acres, and whatever disposition may be made of the same, ohne | 
_ said Wall and Murphy are to have one-fourth interest in the same. 
“Sioned and sealed at Oklahoma City this 30th day of May, 1890. 
[seAL.] “ ANSON WALL. 
. [sBaL.] ‘SAMUEL MurRpPHY, 
—— | [sEsL.] ‘“ RoBERT W. Hreqrns.” 
— :10382—VoL 22——35 mat | - i 
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Upon the close of the cross examination the case was eontnadd to April 93, 1895, | 
and again to May 6, 1895, “ for the purpose of enabling claimant to farnini for 
‘inspection the original agreement made by entryman Higgins with Wm, Butler.” 

,, May 6, 1895, said original agreement was. submitted to you and a certified copy. . 
Tae and attached to claimant’s proof. 

_ Thereafter, on June 1, 1895, you endorsed on Higgins’ final proof * rej jected Recaude 

of. the adverse claims of J. M, Dawson and the West Oklahoma Townsite Co., 30 oays 
allowed for appeal,” | 

_- From this rejection Higgins duly appealed. 

In your letter of June 15, 1895, transmitting. the rejected proof of Higgins and his 

appeal, you say: 

‘*Our action in rejection is not supposed to cause any bias favorably toward the 
plaintiff, but merely to have your honor determine the question of contract, &C.— 


. all of which Robert W. Higgins is frank enough to admit.” 


The certified copy of the agreement of gaa with Butler, attached to. his said 
proof, reads: 
STATE OF Kansas MonTq@ourY Co. 
. Caney May 8th, 1889. 
- This agreement made and entered ints by Robert W. Higgins and William Butler 
and S, A. Higgins wife of Robert W. Higgins and M. 8. Butler wife of William But- 
Jer Partys of first Robert W. Higgins and S. A. Higgins Partys of first for the con- 
siderat of money to Bild a Hose the cost to not to exceed three hundred Dollars By 
second Partys William Butler and M.S. Butler. also Second Partys are to furnish 
money to Fence + Section. of said land heare in after discribed. with Post and three 
wire and the Second Partys is Pay all Expense not Exceed $250.00 Securing the title 
tothe SW. 4 of Sec. 33 of T. 12 of R. 3 west and the said Partys of First is the legal 
- owner of said described Land and has Wituess to Prove the Same as his homestead 
_ py the Presidents Proclamation on said Lands in Oklahoma and that the first Agree 
and hold Binding at the Expiration of Sixth moth Or as the time may be fixed by the 
Land Commissioner to Proove up said Land as Specific by Law. The firstys Partys 
_ is to Relinquish to the Second Partys one Fourth its value of said land Sec. 33 T-12 
of R 3 West in Oklahoma for the Provisions Mention heare in the Second Partys is 
- to Bild the hose fourth with and to fence the same as Describe amediately. 
(Signed) . | Rosert W. HiGGrys, 
| S. A. HIGGINS, | 
. WILLIAM BUTLER, 
. M. 8. BUTLER. 
. Witness: 
T. W. Honors. 
Witness to Robert W. Higgins and William Butler’ S signature: 
I. G, Dru. 


'. It is contended in support of the appeal here that the contracts apove 
set forth, and which Higgins admits. he executed, conclusively estab- 
‘Tish his disqualification as an entryman, and that the rejection of his 
final proof and the cancellation of his entry must necessarily follow. 

_ It is claimed on the part of the entryman that these contracts were 
‘before the Department in connection with the motion for a rehearing 
heretofore mentioned and their effect determined at that time by reason 
of which that question is res judicata. It is further claimed that said 
contracts are not of the character contemplated by the alienation or 
agreement to alienate the land claimed under the homestead law; and 
hence do not affect Higgins’ qualification as a homestead entryman. 
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It is true the contract between Higguis on the one side ae Anson 
and Wall on the other was. brought to the attention of the Department 
in connection with the motion for review and rehearing in the former 
case. The question presented as to this part of the case was as to 
- whether the decision sought to be reviewed was in error, in that it did 
not hold that it was error on the part of the local officers to exclude 
testimony offered at the hearing to show that Higgins had disqualified 
himself as an entryman for this tract, by reason of having executed a 
contract to convey an interest in said land. The Department held that: 
the facts presented did not show proper ground for a review or rehear- 
ing. This determination did not necessarily involve the question as to_ 
the effect of the execution of that contract, nor did it prevent the pres- | 
entation of that question in a proper manner at a later date. The 
doctrine of res judicata ought not to.be applied in this case. 

If these contracts, or either of them, are of that character which . 
would make a prima facie case against Higgins then his entry should 
be canceled or a. further hearing ordered to disclose all the facts: in 
connection therewith. 


‘The affidavit required as preliminary to the Aiiowanies of a homestead - 


entry was made by Higgins on March 2, 1895, and in the form prescribed 
under section 2290, Revised Statutes, as amended by section 5 of the 
act of March 3, 1891 (26 Stat. ae In this affidavit he alleges, among 

other things: | 


That I do not apply to enter the same for the purpose of. sneediagiond but in good. 
faith to obtain a home for myself, and that I have not directly or indirectly made, 
and. will not make, any agreement or contract ‘in any way or manner, with any 
“person or persons, corporation or syndicate whatever by which the title which I 
“might acquire from the government of the United States should inure, in whole or 
in part to the benefit of any person. except myself. 


| With his final proof he submitted an affidavit, as required, in which | 
he anesoe | 


| that no part of said land has been alienated, except as provided in section 2288 of 
the Revised Statutes, and that I am the sole bona fide owner as an actual settler. 


The law at the time of Higgins settlement, of his application to | 
make entry and at the date of the contracts in question, required the 
person applyiug to make a homestead entry to file an affidavit stating, 
“that such application is made for his exclusive use and benefit,” and. 
that his entry is made for the purpose of actual “settlement a culti- 
vation, and not either directly or indirectly for the use or benefit of any 
| other person.” 


‘The object of the requirement is the same in both cases, that is, to Yes 


prevent the making of.an entry for other purposes than the securing — 
of a home. The more certainly to obtain this object the law was 
amended to require statements more Specific: in character than were 
required formerly. : 
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The agreement with Anson and Wall is not an absolute agreement 
for conveyance. It is not such an agreement as would in a suit to 
compel specific performance require or justify a decree for conveyance 
of the land.. This statement is made upon the theory that all question 
as to public policy is eliminated. It is an agreement, which Higgins 
might at any time have avoided by the payment of a money consider- 
atiou. Asa matter.of fact, he states upon cross-examination in behalf 
of Dawson, that the agreement had been rescinded some three years 
prior to the making of the entry, and had become from and after that 
time null and void. This being true he could rightly make the state- 
ments contained in his preliminary affidavit so far as this contract was 
concerned. 
_ The contract with Butler, if it be given any force aé all, is simply a 
pledge for the payment of mnOnEY. it does not constitute an. absolute. 
agreement for conveyance. — 

It is shown by the testimony, made part.of the final proof, that this 
agreement became of no effect long prior to the date of the entry by 
the failure of Butler to furnish the money mentioned therein. 

The final proof of Higgins shows a full and faithful compliance with 
the homestead law in the matters of settlement, residence and improve- | 
ments. His conduct in connection with his claim to this land, which 
has been under consideration in one shape or another for seven — 
years, has been such as to impress upon one familiar with the case the 
_ belief that he has acted all the while in good faith. | 

After carefully considering all the questions presented by the ‘cal 
in this case in the light of printed and oral arguments on both sides, 
I find no sufficient reason for disturbing the conclusion reached m 
your office. . 

The judgment easeptiio and approving Higgins final 1 proof is for 
the reasons herein given affirmed, — | 


FINAL PROOF—PUBLICATION OF NOTICE. 
MARION J. MICKLE. 


‘The Department is without authority to permit a homesteader to submit final proof 
- without publication of notice. 


Seeretary y Smith to. the Commusstoner of the General Land Office, May 
13, 1896. CW. EM.) » 


Marion J. Mickle has appealed from the decision of your office deny- 
ing his petition to make final proof, without publication of notice, on his 
homestead entry of the NE. 4 of the SE. 4 and the S. 4 of the SE. 4 of 
section 12, and the NW. 4 of the NE. 4 of section 13, township 1 By 
range 6 W., within the land district of Huntsville, Alabama. 

Itis not deemed necessary to state the prouaee of his petition, since 
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. however meritori ious they may be, this. aparument 1S without aanonity 
to grant the relief, the statute requiring publication of notice of inten- 
tion to make Anal proof in pre-emption and momesteud oe being 
mandatory in its terms. 20 Stats., 472. | : 

The decision appealed from is ‘affirmed: | 


RAILROAD LANDS—SECTION. 5, ACT OF MARCH 3, 1887. 
BRILEY ». BEach ET AL. 


Under an application to perfect. title ander section 5, act of Marek 3, 1887, it is sk 
material whether the purchase from the company was made before or after the 
passage of said act, if made in good faith and under the Doves that the title of. 
the compauy was good. a 3 


A settlement claim acquired with fall nnowinies of an adverse right, asserted under 
-a purchase from a railroad company, will not defeat the right of P urchase under 
said section. . 


Secretar ry Smith to the Cones of the Gener al Land Office, May 
13,1896. —° | (Fr. W. GC.) . 


I have considered the appeals filed on behalf of Mary E. Beach and 
the Northern Pacifie R. R. Co., from your office decision of March 14, 
1894, holding for cancellation the selection by the Northern Pacific 
Railroad company of lots 1, 8, 9 and 16, Sec. 1, T. 16 N., R. 45 4, 
‘Walla Walla land district, Washington, tad rSjecuae the. raplcanen 
by Mary KE. Beach to purchase said land under the provisions of section 
5 of the act of March 3, 1887 (24 Stat. ,. 596). 

_- The tract is within the indemnity limits of the grant for said com- 

pany and was included in its list of selections filed March 20, 1884. 

August 26, 1887, Henry C. Briley tendered a declaratory statement 
for lot 1, of said section, which was rejected for conflict with the com- 


- pany’s selection. and he appealed to your office. — 


On October 31 following, he tendered a second application alleging 
settlement August 17, 1887, of which. notice was. given the company > 
and it filed objections diereto November 7, 1887. 

February 11,1888, Mary E. Beach filed.an application to purchase the 
land first described, under the provisions of section 5 of the act of | 
Mar ch 3, 1887 (supra), and gave notice of her intention to submit proof 
in support thereof. To this application the company also nee objec- 
tions. 

Hearing was held ere Briley, Mrs. Beach and the eaiirowe com- 


‘pany, to determine their respective rights in the premises. 


From the record made, it-appears that one James A. Smith settled 
upon this land during ‘he year 1875, and lived thereon, cultivating the 
Jand until 1877, when he sold his in avovements and possessory claim 
to Thomas E, Fitch (the former husband of Mrs. Beach), who moved 
upon the land in 1883, and resided there until his death in 1885. 
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-On-April 25, 1883, he tendered a homestead application for the land — 
‘involved, which was rejected by: the local officers, who say, in this 
i decision, that the records do not show whether an appea =o this | 
rejection was taken or not. | 

Fitch left all his property to his wife, now Mrs. Beach, who soutiniea 
to reside upon and i papEeye the land, the improvements being valued at 
$2,500. 

From ‘affidavits filed since the trial of the case, it appears that she 
applied to and contracted with the company for the purchase of this — 
Jand in 1885, and completed her purchase on July 9, 1887. | 

This is objected to by Briley hecause at the trial she swore that she. 
- purchased of the company in July, 1887. | 

Both your office and the local office found that such a claim existed 
to the land at the date of the company’s selection as would bar the 
- game, but your office reversed the local office and held: that Mrs. Beach 
could not purchase under the act of March 3, 1887, because she had 
purchased of the company after the passage of said ‘ae 

From a review of the matter I affirm your holding = against the 
company and its selection will be canceled. 

In the matter of the purchase by Mrs. B esich from the company, the 
same appears to have been made in entire good faith, and if I deemed 
it material as to when the purchase was made, whether prior or subse- 
quent to the passage of the act of March 3, 1887, would direct further 

hearing, but in view of the holding made in the case of Andrus et al, ve 

Balch (29 L. D., 238), the same is immaterial. 

-  Briley’s elain to lot No. 1, is based. upon a settlement made ai 
17, 1887, and the local officers found that it was made with full knowl- 
edge of the existence of Mrs. Beach’s claim. It was not therefore such 
a claim as would bar the right of purchase in Mrs. Beach. Chicago, | 
St. Paul, Minneapolis and Omaha Railway Co. (11 L. D., 607); Fulmele 

et. al, v. cn Colony (16 L, D., 273). 

I must, therefor e, reverse your office decision denying the adipiiee: | 

tion to purchase made by Mrs. Beach, and she will be permitted to 


complete the same, and Briley’ § application will stand = 


DISPOSITION OF INDIAN LANDS—FIVE PER CENTUM FUND. 
STATE OF Sours DAKOTA. 


The payment to States of five per deatagh of the ek proceeds of the sales of lands. 
- therein, formerly included in Indian reservations, authorized by section 2, act 
of Martel 3, 1857, is limited to the States in the Uniou at the date of saidact. 
Section 13, act of February 22, 1889, providing for the payment to the State of five 
per centum of the proceeds of the sales of public lands, contemplated a disposi-_ 
-. tion of such lands for the benefit of the government, out of the proceeds of 
which said per centum might be paid, and it therefore follows that the State is 
not entitled to said per centum on lands disposed of under the Beneral provisions | 
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_ of section 21, act of March 2; 1889, as said disposals are for the sole purpose of 
-eréating a trust fund for the benefit cf the Indians, in-which the government. — 

has no’ interest save ‘that of trustee; but the State is entitled to said per ~ 
ecentum on homestead entries’ of sail lands commuted under the amendatory 


~~ aet.of March 3, 1891, as in such cases the entryman is required to pay the gov- - - 


ernment price of the land in addition to the payments made for the benefit of: 
the Indians. | | | 

The special appropriation made in the general deficiency act of March 2, 1889, for 
the benetit of certain States on acconut of their claims on the five per centum: 
fuud is not to be taken as authorizing the payment to such States.of said per 
centum on sales of Indian lands for any period of time except the one specified 
in said act. 


Secretary Smith t to the Commissioner of the General Land Office, May 
(J. 1. H.) - | 13, 1896. = ~ OW. M. W.). 


By your office letter of February 10, 1896, you transmitted. applica- _ 
tions numbered 1, 2, 3 and 4, of the State of South Dakota, making — 
demand for the payment of five per centum of the estimated net pro- 
ceeds of alleged sales of public lands in said State, and in view of the 
many legal questions presented in connection with these claims you 
submit them ‘for consideration and suck instructions relative thereto as. - 
may be deemed proper. | 

Application No. 1 
males application and demand for five per cent of the net proceeds of sales of lands: ~ 
within the boundaries of what is known as the opeued portion of the Great Sioux 
reservation in South Dakota, now known as Sioux lands. Also the Sisseton and 
Wapheton reservation. Also the Yankton reservation, 


No. 2 makes application for the payment of five per centum on | the 

value estimated at $1.25 per acre of ali the land embraced in the fol- 
lowing reservations : 

Pine Ridge, Rosebrd, Lower aie eee Creek, Cheyenne. River and Standing’ — 
Rock —~all in the State of South Dakota, except a small portion of Standing Rock 
reservation being in North Dakota. ee 

No. 3 claims five per centum of the value of all lands in the “ Sisse- 
ton and Wapheton reservations, all in the State of South Dakota, 
retained permanently by said Indians.” 

_. No.4 makes application for a like amount for all lands allotted to 

Indians in the Yankton Indian reservation. 

These claims are made under the second section of the act of March 
3, 1857 (11 Stat., 200), and uuder section 13 of the act of February 22, 
1889 (25 Stat., 676-680), and are based upon the estimated value of all 
the land. iucladed in said reservations at $1.25 per acre. 

The act of March 3, 1857, required,the Commissioner of the Geuer ‘i 
Land Office to state an account between. the United States and the 
State of Mississippi, for the purpose of ascertaining 


what sum or sums of money are duo to said State, heretofore unsettled, on account 
of the public Jands in said State, and upon the same principles of allowance and 
settlement as prescribed in the ‘Act to settle certain accounts between the United 
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States and the State of Alabama,” approved tie second March, eighteen hundred 
and filty five; and that he be required to include in said account the several reserva- 
tions under the various treaties with the Chickasaw and Choctaw Indians within 
the limits of Mississippi, and allow and pay the said State five per centum thereon, . 
as in case of other sales, estimating the lands at ven value of one dollar and twenty 
five cents per acre. 


Section 2 of said act required dé Coinmissioner to 


‘also state an account between thie United St ites and each of the other States upon 
the same principles, and shall allow and pay to each State such amount as shall thus 
be found due, estimating all lands and perme reser vations at one dollar and 
twenty five cents per acre. . 7 


Under said act an account was stated with Sacks of the then existing 
public land States in which permavent Indian reservations were situ- 
ated; and payments were made to said States on such account. 

The several States admitted into the Union since: March 8, 1857, 
have been provided for by grants in the respective acts admitting them 
to the Union, and no payments have been made under the act of 
March 3, 1857, to States admitted since that act was passed. 

— On the 14th day of September, 1886, your predecessor transmitted 
to the Department for instruction a claim made by the State of Kansas. 
to five per cent of the proceeds of the sales of certain Indian lands in 
that State, basing its claim thereto on the act of March 3, 1857; and 
- also the act of J anuary 29, 1861 (12 Stat., ed ) re? Q arias into . 
the Union. 
On June 28, 1887, Secret Wana delivered an opinion on the staihie : 
in which he discussed at length and with marked ability the acts of 
1857 and 1361. He held that section 2 of the act of 1857 related only 
to the States in the Union at the time it was passed, and that it was 
not applicable to States subsequently admitted into the Union. (See 
5 L. D., 712.) The authorities cited by Secretary Lamar and his rea- 
sohing respecting the inapplicability of the act of 1857 to States 
adinitted-into the Union since its :passage seem to me conclusively 
sustain the correctness of the conclusion reached by him. [am abid- 

ingly satisfied that the act of 1857 is not in any sense applicable to the 
State of South Dakota. | 

For some reason Secretary Lamar, after the Kansas claim was. 
denied by him, submitted the question to the Attorney General as. to 
whether it should be allowed under the third section of the act of | 
January 29,1861 (12 Stat., 127), admitting Kansas into the Union, 
which section, in effect, was the same as section 13 of the act of Febru- 
ary 22, 1889 (25 Stat., 676-680), under which these claims are made on 
behalf of South Dakota. The particular question submitted to the 
Attorney General was as follows: | 

At the time of the admission of Kansas there were large bodies of Indian lands 
avitliii the jurisdiction of the State, although not within its political jurisdiction, 
that belonged to the Indians by original title and treaty stipulations, that after the 
adnuiission of the State were ceded by the Indians to the United States for the pur- 
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pose of being sold, fii proceeds to constitute a fund to belong to the males, and 
the question presented is whether the State of Kansas is entitled to five per cent of 
the sales of said lands. 


On the 5th day of March, 1888, Attorney General Garland rendered 
his opinion on the question submitted, in which he concluded that: 
_ The State of Kansas is not entitled to five per cent of the proceeds of the sales of: 
the Indian lands . . . which the United States, in order to and as a consideration 
for the extinguishment of their title, contracted to receive, hold in trust, and pay 
to the Indians. . 


(Opinions Mconieys General, Vol. 19, 117.) 
Section 13 of the act of February 22, 1569, supra, providin g for the 
admission of South Dakota and other States, is as follows: 


Sec. 13. That five per centum of the proceeds of the sales of public lands lying 
within said States which shall be sold by the United States subsequent to the admis- 
sion of said States into the Union, after deducting all the éxpenses incident to the 
- game, shall be paid to the said States, to be used as » permanent fund, the interest 
of which only shall be expended for the support of common’ schools within said . 
States, respectively, . 


- Bo far'as the payment of tiie Ave per cent on sales of the Pe 7 
- lands is concerned this is substantially the same provision that Con- 


_ gress has made for the several States, commencing with Ohio (See. 7, 


Act of April 30, 1802, 2 Stat., 175), and coming down through Lilinois 
(3 Stat., 430), Towa (5 Stat., 790), and Kansas (12 Stat.,127). As to the 
‘purpose for which this grant is made, it differs from most of the earlier 
statutes in that they were made for the purposes of making roads, 
canals, internal im pr ovements, ete., while this is made for the support 
of common schools. The object, however, for which the Braue is made 
is not material to the present inquiries. - 7.3 
The real questions to be determined in eaisidening these claims are, 
what constitutes a sale of the lands that were included in the Sioux 
Indian reservation set apart by Article II of the. treaty oi. February 
24, 1869 (15 Stat., 635-636), and the Sisseton and Wahpeton Indian 
reservation by tbe third article of the treaty of February 19, 1867 (15 
Stat., 506). . - 
MBs the act of March 2, 1889 (25 Stat, $88), a. portion of the Sioux 
reservation was divided into separate reservations, called Pine Ridge, 
Rosebud, Standing Rock, Cheyenne River, Lower Brule and Crow 
Creek reservations, and restored the lands in the Great Sioux reserva- 
tion outside of these reservations to the public domain. Said act 
became effective upon the assent of the Indians thereto and by procla- 
| mation of the Presideut, dated February 10, 1890 (26 Stat., 1554), 
Section 21 of said act provides that all the lands in the Great Sioux — 
reservation, outside of the separate reservations described in the act | 
above atid, : 
Are hereby restored to the. public domain .... and ghall be disposed of by the | 


Uiited States to actual settlers only, under the provisions of the homestead law — 
Saelae section two thousand three hundred and one thereof) and under the law 
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relating to townsites: Pr ovided, That each séttler, nde snd in accordance with 
the provisions of said homstead acts. shall pay to the United States, for the land so 
taken by him, in addition to the fees provided by law, the sum of one dollar and 
twenty five cents per acre for all lands disposed of within the first three years after 
the takiug effect of this act, and the sum of seventy five cents per acre for all lands - 
disposed of within the next two years following thereafter, and fifty cents per acre 
for the residue of the lands then undisposed of. . ... That alllands herein opened 
to settlement under this act remaining undisposed of at the end of ten years from 
the taking effect of this act shall be taken an accepted by the United States-and 
' paid for by said United States at fifty cents per'acre, which amount shall be added to 
and credited to said Indians as part of their permanent fund, and said lands shall 
thereafter be part of the public domain of the United States, to be disposed of 
under the homestead laws of the United States, and the provisious of this act. 


_ Itis clear that Congress did not intend to restore these lands to the 
public domain by the use of the words, “are hereby restored to the pub- 
lic domain,” as used in the forepart of section 21 of the act of 1889, 
in the ordinary sense of the terms. It only meant to restore them to 
the public domain in the sense that they might be disposed of by the 
United States in the manner and for the purpose pointed out by the — 
terms of the act. The reason for this view is found further on in 
the same section, wherein it provides that all the lands opened to set: 
tlement, remaining undisposed of at the end of ten years from the 
taking effect of. the act, shall-be taken by the United States and paid 
for at fifty cents per acre, “and said lands shall thereafter be a part of 
the public domain of the United States, to be disposed of under the 
homestead laws of the United States and the provisions of this act.” In 
other words, there are two restorations of these lands provided for, the 
first going only so far as to place the lands in a position to be disposed 
of at once by the United States in trust for the Indians; the other, to 
take effect at the end of ten years, after the government buys and 
pays for the land renlaining undisposed of at the end of that time. 
When that time arrives, and the government pays for the remaining 
lands, then will such lands be “public lands” in the full sense of the | 
term public lands, and the State will be entitled to five per cent of | 
_ the proceeds arising therefrom, and not until then. : 
Section 22 of said act provides: 


That all money accruing from the disposal of lands in conformity with this act 
_ shall be paid into the Treasury of the United States and be applied solely as follows: 
First, to the reimbursement of the United States for all necessary actnal expeudi- 
tures contemplated and provided for under the provisions of this act, and the crea- 
tion of the permanent fund hereinbefore. provided; and after such reimbursement to 
the increase of said permanent fund for the purposes hereinbefore provided. 


The creation of the permanent fund thus referred to 1s provided for 
in section 17 of said act as follows: | . 


There shall be set apart, out of any money in the Tréasury not otherwise appro. 
priated, the sum of three millions of dollars, which said sum shall be deposited in 
_ the Treasury of the United States to the credit of the Sioux Nation of Indiaus as a 
permanent fund, the interest of which, at five per centum per annum, shall be 
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appropriated, under the direction of the Secretary of the Interior, to the usé of | 
the Indians receiving rations and annuities upon the reservations created by this - 
act. ...: And ut the end of fifty years from the passage of this act, said fund 
shall be expended for the purpose of promoting education, civilization, and self. 
support among said Indians, or otherwise distributed among them as Congress sh all 
from time to time thereafter determine. 


This act is in its character a law of the United States, an a com: - 
pact or agreement with the Indians who were parties to it. They gave 
their assent to it as a prerequisite to it becoming a law. Without such — 

consent the lands within the limits of these reservations would not 
have been subject to disposition by the United States. The fand 
created by these provisions was and is a permanent fund to be sacredly | 
held in trust by the United States for the sole use and benefit of the 
Indians. The money constituting this fund does not belong in reality | 
to the United States. . It is the net proceeds. of the sale of ‘these Indian 
lands, theretofore reserved for their sole use and benefit. The govern- 
ment in its own right does not receive any part of the net proceeds of 
. the sales of these lands. It only receives such proceeds in its charac- 
ter as a trustee for the Indians; the money so received is to be held 
and finally disposed of solely for the use of the Indians, as Congress 
may determine. 

These provisions cause this permanent fund are substantially 
the same as were contained in the treaty of December 29, 1865 (14 
Stat.,.687), with the Osage Indians, which, inter alia, Was tavoleed in 
the Tenia claim, supra, decided by Secretary Lamar and considered 
by Attorney-General Garland in his opinion heretofore referred to. 

_ The act under consideration clearly creates a trust which covers the 
whole of the lands originally embraced in the Great Sioux and other 
, reservations, referred to in the claims of South Dakota. The Depart- | 
ment seems to have recognized the trust character thus created, for in - 
the instructions issued under said act (10 LL. D., 562-565), the local 
~ officers were directed: | 

To report filings and antiias upon said lands i in a separate, distinct, and consecu-_ 
tive series, and on separate abstracts, commencing with R, & R. No. 1, in each > 
series, and report and account for the money received on account thereof in separate 
cutee and quarterly returns. 

‘Evidently, the purpose of {hese instructions was to keep these trust 
funds separate and apart from funds derived from the’ ordinary sales. 
of public lands in the Dakotas. 

Section 21 of the act of 1889, supra, ae excepted from its. 
operation section 2301 of the Revised Statutes, which was the law 
under which commutations of homestead entries were allowed. The — 
instructions under said act (10 L. D., 565) directed the local officers” 
that entries made under the act of 1889 would not be subject to com- 
mutation under section 2301 of the Revised Statutes. 

‘ ‘By the 6th section ot the act of March 3, 1891 (26 Stat. , 1095-1098), as 
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section 2301 of fic Revised Statutes was amended so as to Tread as 
follows: 


Nothing in this chapter shall be so ¢ onstrued as to prevent any person who shall 
eneetier: avail himself of the benefits of section twenty-two hundred and ei ighty- 
nine from paying the minimum price for the quantity of land so entered at any time 
after the expiration of fourteen calendar months from the date of such entry, and 
obtaining a patent therefor, upon making proof of settlement and of residence and > 
cultivation for such period of fourteen months, and the provision of this section. 
shall apply to lands on the ceded portion of the Sioux reservation by act approved 
March second, eighteen hundred and eighty-nine, in South Dakota, but shall not 
relieve said sctilere from any payments now required by law. 


This provision clearly recognizes the trust character of dive paylnents 
originally required of entrymen of Sioux lands, and means that when 
such entrymen so elect, they may commute, after the time named, by 
paying the minimum price for the land, tn addition to the payments 
required under the act of 1889. In cases of commutation under this. 
Section, it seems clear that the money paid thereon should be paid into 
the Preisary of the United States, free of any trust character, the 
same as money received from the ordinary. sales of public hinds It 
. follows that the money paid on comimuted entries on the ceded portions — 
of the Sioux Reservation should be treated as the proceeds of sales of 
public lands, and, therefore, the State of South Dakota is entitled to 
five per centum of the proceeds of such money after deducting all the 
expenses jicident to the same, as provided by section 13 of the act of 
1889, supra, and you are directed to state and certify an account of the 
proceads of such sales in favor of said State. - 

‘The claim to five per cent of the money received on commuted 
entries is not specifically made in any of the applications now under 
consideration, but it was made in oral argument at the hearing 
accorded the State on these claims, and hence such claim has been con- 
sidered in all respects the same as it it had been specified in the 
applications. | 
| Aside from the foregoin g, the principal question. pr esented and urged 
is, whether the State of South Dakota is entitled, under section 13 of 
the act admitting her into the Union, to five per denit on all] the lands 
within the Great Sioux and Sisseton aid Wahpeton reservatious which 
have been disposed of to settlers under the homestead laws, estimating 
said lands at $1.25 peracre. If in such cases the claim of the State is 
denied, it follows a fortiori that the other claims now made by said 
State should be denied. In what is known as the five per cent cases, 
Iowa v. McFarland and Illinois v. the same, which was decided by the 
supreme court in 1884 (110 U. S., 471), the words: “Net proceeds of 
sales of all public lands” in the Iowa case, and “net proceeds of the 
Jands .... sold by Congress” in the Dlinois case, were used. In 
this case the words used are: “The proceeds of the sales of public 
lands ..... sold by the United States.” | 
In those cases the question was, whether under ie: five per cent 
clauses in the Iowa and Illinois acts said States were entitled to the 
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per centage on the value of lands not sold by the United States for 


= cash, but disposed of by the United States in satisfaction of military: 


land warrants. The court in construin g the acts, | Says (p. 482); 


When each of these acts speaks of lands [sold by Congress] five per cent of the 
net proceeds of which shall be reserved, and he “disbursed” or “appropriated” for — 
the benefit of the State in which the land lies, it evidently has in view sales in the. 
ordinary sense, from which the United States receive proceeds, in theshape of money 
payable into the treasury, out of which the five per cent may be reserved and paid 
to the State; and does not intend to include lands promised and granted by the 
United Bites as a reward for military service, for which nothing is received into the 


7 treasury. The question depends upon the terms in which the compact between the 


United States and each State is expressed, and nut upon any supposed equity extend ~ 
ing those terms to cases not fairly embraced. within their meaning. | 
- The interpr etation placed by the court on the five per cent clauses of 
the acts, that the word ‘‘sales” means sales in the ordinary sense as 
applied to the sales of public lands for cash, money payable into the - 
treasury out of which the five per cent may be paid, seems to me to be: 
the only fair and proper construction to be placed on such acts, includ: 
ing section 13 of the Dakota act. | | 
Every reason given by the court for denying the claims of the States 
of Lowa and Illinois for the five per cent on the lands disposed of for 
military land warrants will apply in denying the claims of South. 
Dakota on lands within the Indian reservations named in said State’s | 
applications, for in the disposition of such lands the United States 
only receive the money in trust for the Indians after the expenses aré 


paid. No part of said money could properly be used in paying the five 


per cent if it were to be paid. All of the net proceeds is to be kept in | 
the Treasury for the sole use and benefit of the Indians. 
In view of the fact that these claims are- made on behalf: of a sover- 
elgn State of the Union, I have given them 4 paiustaking and careful 
examination in the light of the several treaties, statutes, the decision 
of Secretary Lamar on a similar question, the opinion of Attorney, 
General Garland rendered thereon, and the decision of the supreme 
court in the five per cent cases, and I am abidingly satisfied that the 
claims. made by South Dakota can not lawfully be allowed, save and 
except as to commuted entries hereinbefore referred to. 
In the general deficiency appropriation bill of March 2, 1889 (25, 
| Stat., 905-921), Congress appropriated to the Stateof Kansas $43,790.32; 
to the State of Colorado $16,000.00; and to the State of Nebraska 
$35,500.00, on account of five per centum fund arising from the sale of. 
public lands in said States from July 1, 1884, to June 30, 1885. Refer- 
ring to these appropriations and the decision of Secretary Lamar, supra, 
your office letter says: : 


Those several appropriations appear to have been construed as authorizing the 


payment to these States of five per cent on the net proceeds of the sale of Indian . 


lands, and notwithstanding the departmental decision above referred to, accounts | 
have accordingly been’ stated in favor of the State of Kansas, as.aforesaid, and with 
the State of Nebraska for sale of the Pawnee Indian lands, and with the State of 
Colorado for the sale of Ute Indian lands to June 30, 1895. 
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_. Baid P prontioney were. sae: in iiie general Aisin bill for. a 
“single year specifically named, and the language used. does not in 
terms, nor by implication, Se: the construction placed upon it by 
your office. It falls far short of authorizing the payment to said States 
of five per cent of the proceeds of the sales of Indian lands in them for 
any other year or period of time except the year specified i in the act. 
You are, therefore, directed to discontinue the statements of accounts 
| for five per cent of the sale of Indian lands, in favor of any and all of © 
sald States. And you are further directed to decline to state or certify 


accounts for any of the claims of South. Dakota presented in these - 


applications, except the five per cent on commuted entries hereinbefore 
directed to be made. : 


| RAILROAD LANDS-SECTION 5, ACT OF MARCH 3, 1887. 
Yocom ». Keystone LuMBER Company. 


- Lands within the common granted limits of the Chicago, St. Paul, Minneapolis and 
- Omaha Railway, and Wisconsin Central Railroad, restored to the public domain 

on the adjustment of the former grant, and under the ruling then followed that 
‘said lands were excepted from the latter grant by the indemnity withdrawal on 
behalf of the Omaha company, and sold as a part of the grant to said company © 
prior to said adjustment, may be purchased from the government under section 
5, act of March 8, 1887,,the right of the Conall company having been forfeited 
by the act of September 29, 1890, 

The right of purchase under said section is not defeated by an adverse settlement 
. made after the passage of said act. 
- The right of purchase under section 5, act of March 3, 1887, is not repealed by # the 
act of March 2, 1889. 


Secretary Smith to the Commissioner of the General Land Office, May 
18, 1896. | UF. W.C.) 


T have consid prea the appeal by BLE. oobi from your office decision . 
of November 9, 1892, dismissing his protest against the acceptance of 
the proof tendered by the Keystone Lumber Company upon its applica- 
_ tion made under the act of March 3, 1887 (24 Stat., 556), to purchase lots 

1, 2 and 3, Sec. 31, T. 57 N., R. 6 W., Ashland land district, Wisconsin, 

The tract is within the ten miles granted limits common to the grants 
made by the act of May 5, 1864, to aid in the construction of the Bay- 
field branch of the Ghicnes. St. Paul, Hanes pons and Omaha Railway 
aid the Wiscousin Central Railroad. 

Within this common limit a moiety of the padss was, granted o on 
account of each road, but under the rulings prevailing prior to the 
_ decision of the supreme court in the case of the Wisconsin Central rail- 
road company v. Forsyth (159 U. S., 46), the Wisconsin Central RB. RB. 
company was precluded from claiming its moiety because the land had 
been reserved as indemnity for the Onehe ee under the eran! 
of June 3, 1856. | 
~ This was the ruling of this Depairtment at the time of the adjustment 
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of Fhe Omaha grant and as the land here in question was not allotted 
_ to the Omaha company in settlement of its claim within the common 
_ limits of the two grants, it was, with other lands, restored. | 
The record made in the case now before me shows that in January, 
1887, the Omaha company sold this tract, with other lands, to the Supe- _ 
rior Lumber company; that said lumber company sold to Pays, Coch-" 
rane and Company, and John EK, Debois on August 29, 1889, and that 
they conveyed it to the Keystone Lumber Company the applicant to. 
purchase under the act of 1887, 

Under the decision of the court referred to it was error to hold tia 
the indemnity withdrawal for the Omaha company under the grant of 
1856, defeated the grant under the act of 1864, for the Central com- 
pany, so that had the Centrai company completed its road opposite this 
land it would have been held to have inured on account of said grant. 

The Central company failed to build opposite this land and its grant 
opposite unconstructed road was forfeited by the general forfeiture act — 
of September 29, 1890. 

It is apparent from what has been said that within the common ten 
miles granted limits, the Omaha and Central companies were each > 
entitled to a moiety of the land. | 

The Central company failing to earn its moiety left the Omaha com- - 
pany tenant in common with the United States, and it was necessary 
that the Omaha company should select a quantity of land within the 
common limit equal to one-half the common area to which it would 
receive fuli title. 

Prior to this adjustment, the Omaha company had listed all the lands 
in the conflict and the purchase made by the Superior Luinber company 
was prior to the adjustment under which this land was selected for 
restoration. 

— Jt was opposite the constructed road of the Omaha company, from 
which the Superior Lumber company purchased, and as the Central 
company failed to earn it, and, under the act of forfeiture, it has been 
‘restored to the United States, Iam of the opinion that the facts rela-_ 


tive to the Central grant can be eliminated, in the consideration of the _ 


applicant's right of purchase under the a of 1887. 
- Yocom alleges settlement upon the land on September 10, 1890, buta as 
this is subsequent to the passage of the act of March 3, 1887, no such: 
rights were acquired thereby as would defeat the ens of purehace : 
under the act of March 3, 1887. Chicago, St. Paul, Minneapolis and 


Omaha R. BR. Co., 11 L. D., 607, and Union Colony Co. v. Fulmele, 16 


i D., 273. 
At) is urged that the right of purchase under the 5th section of the 
act of 1887 is repealed by the act of March 2, 1889, but a similar con- 
tention was considered and ov erruled 1 in the ones of Swinetord: et al. v. 

Piper, 19 L. D. 9. | 
The remaining questions raised by the piotest are disposed of in 
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| departmental denmion in the. case of oes Vv ‘Keystone Lumber Com- 
pany (19 L. D., 141). 

From a careful consideration of the entire matter T affirm your office | 
decision dismissing Yocom’s protest and the Keystone Lumber Com- 
pany will be allowed to a its. ‘purchase of the tracts. herein 
involved. . 


Hook v. PRESTON ET AL. 


Motion for review of departmental decision of November 2, 1895, | 
21 L. D., 374, denied. by Secretary Smith May 14, 1896. | 
RAILROAD GRANT-RELINQUISHMENT—LIEU SELE CTIONS. 
Tur GULF AND Sarp ISLAND R. R. Co. %, THE UNITED STATES. 


The Gulf and Ship Island kh. RK. Co, by accepting the provisions of section 7, act of 
September 29, 1890, and executing the relinquishment required thereunder, did 
not by such action forfeit its right to indemnity for lands relinquished prior 
thereto under the act of June 22, 1874. 

The relinquishment of the company executed under section 7, act of September 29, 
1890, covered earned lands of the company not included in the relinquishment of 
1884, on which filings and entries had been allowed after said relinquishment; 
and for the lands so relinquished under the act of 1890 the company is entitled 
to select other lands, in lieu thereof, from the odd or even. sections within the 
indemnity limits of the road actually constracted. 

For the lands relinquished under the act of 1874, the company is entitled to select 
lieu lands from the odd or even sections anywhere within the ae y or indem- 
nity limits of the unforfeited portion of the grant. 


Seeretary Smith to the Commissioner of the General Land Office May 
(J. 1. Hi.) 14, 1896,  (G. B. G.) 


The case of the Gulf and Ship Island Railroad Company v. the United 


States, is before the Department on appeal from your office decision of 
April 21, 1894, rejecting indemnity 1 lists of said road Nos. 3 and 6 . for 
the reason— 


The company is not entitled to makes elections andes the act of 1874 for lands 
relinquished under the act of September 29, 1890, 

The company must confine its selections (uuder section 7 of the act of 1890) to the 
even sections in indemnity limits. | . ; 

Your office decision, rejecting said lists, was predicated upon ane 

governed by the denachmental decision of Mageh 3, 1893 (16 L. D., 237), 

and the argument. of counsel on appeal i in the case at bar, is addressed 
to securing a reconsideration and reversal of that decision. 

~The contention of the company is not that it is entitled to make selec: 

tions under the act of 1874 for lands relinquished under the act of Sep- 

tember 29, 1890, but that it maintains its right of selection under mune 

act of. 1874 for lands relinquished under that act. i 
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Of the two pending lists of indemnity selections from the ea Sec- 
tions for lands. relinquished by the company, list No. 3 is for 917.78 acres — 
in the indemnity limits under both the act of 1874, and section 7 of the 
act of 1890, and list No. 5 is for 11,362 acres in the granted limits under 
the act: of 1874 alone. Both lists appear to be for lands along the line 
of constructed road, aud it is admitted that the company has sustained 
the loss designated as the basis of the selections made. 

_ By the act of August 11, 1856 (11 Stat., 30), there was granted to the. 
State of Mississippi, to Be in the construction of certain railroads, 
‘every alternate section of land designated by even numbers for six 
sections in width on each side of each of said roads” with the right to 
take indemnity from the lands of the United States nearest the tiers of 
sections above specified in alternate sections or parts of sections within 
fifteen miles from the line of road, the lands granted to be disposed of 
only as the work progressed, and to be subject to the disposal of the | 

legislature of the State for the purpose specified and. for no other, - 
| Section 4 of said act is as follows: 


And be it further enacted, That the ieaee aceuee sited to ne sia Stats, shall be 
disposed of by said State only in the manner following, that is to say; that a quan- 


tity of land not excceding one hundred and twenty sections for each of-said Toads, 


and inelnded within a continuous len eth of twenty miles of each of said roads, may . 
be sold; and when the Governor of said State shall certify to the Secretary of the 
| Taterioy, that any continuous twenty miles of either of said roads is completed, then 
another like quantity of land hereby granted not exceeding one hundred and tweuty 
sections for such road may be sold, and so on from time to time, until said roads are 
completed; and if said roads are not completed within ten. years, no further sale . 
shall be made, and the lands unsold shall revert to the United States. | 


The State accepted the grant by the act of February 2, 1857, and | by | 
act of December 3, 1853, conferred upon the Gulf and Ship Island Rail: 
road Company that partof the grant pertaining to the line from Bran- 
don to the Gulf of Mexico. 

- A map of definite location of the road in anestion was filed and 


accepted on December 3, 1860, but no work was done on said road és 


other than establishing said line of definite location until after the year 
1882, when the lands granted were by the terms of the granting act 
subject to forfeiture. ; 

Section 1 of the forfeiture act of September 29, 1890 Gre Stat. eee) 
contains the following provision— > : 


That there is hereby forfeited to the United States, and the United States hereby 
resumes the title thereto, all lands heretofore granted to any State or to any corpora- 
tion to aid in the construction of a railroad opposite to and contiguous with the por- 
tion of any such railroad not now completed, and in operation for the construction 
or benefit of which such lands were granted ; and all such lands are declared to be a 
part of the public domain. 


Only twenty miles of the road had been completed : at the date when 
the forfeiture became effective. 

The contention of the company has been that, having been. authorized | 
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under Hie provisions of section 4 of fie oT swine act to sell the granted 
lands along twenty miles of its line after definite location and prior to 
construction of any part of its road, and upon the completion of twenty 
miles of road to séll the lands along an additional twenty miles, it is 
entitled under the grant, and by virtue of its having built twenty 
miles, to the granted lands along forty miles of its line as definitely 
located, notwithstanding the forfeiture of 1590, especially as it had 
mortgaged said lands, which, under the laws of Mississippi, was equiv- 
alent to a sale; that having thus been sold, the lands do not. ‘fall 
within the purview of the forfeiture act. 

This contention of the company has. been sustained by ‘ie Depere 
ment in departmental decision of December 20, 1894 (19 L. D., 534), 
reversing in that regard the atoresaid depar tmental decision ¢ of March 
3, 1893. 

» There was, however, reserved. for the future consideration of. the 
Deparkmeit, the question of the right of said company to make’ selec- 
tious of lieu lands in both the odd and even numbered sections of its 
grant. : 
There are two questions raised by the appeal and motion for review. 

First. Has the company the right to make-selections under the act | 
of 1874, in view of the terms of section 7 of the act of 1890? | 

Second. Has the company: the right of selection in the odd sections 
under section 7 of the act of 18902 

~The act of June 22, 1874, (18 Stat., 194), entitled “An act for the 
relief of settlers on ie lands ” is in part as follows: 

That in the adjustment of all ratlroad land - erants, whether made directly 46 any 
- railroad company or to any State for railroad purposes, if any of the lands granted 
be found in the possession of an actual settler whose entry or fling has been allowed’ 

under the pre-emption or hontestead laws of the United States, subsequent to the 
time at which, by decision of the land office, the right of said road was declared to. | 
have attached to such lands, the grantees, upon a proper relinquishment of the lands 
so entered, or filed for, shall be entitled to select an equal quantity of other. lands 
in lieu thereof from any of the public lands not mineral, aud within the limits of _ 
the grant not otherwise appropriated at the date of selection, to which they shall » 
receive title the same as though originally granted. And any such entries or filings 
thus relieved from conflict may be perfected into complete title as if such lands had 
not been granted: Provided, That nothing herein contained shall in any manner be 
so construed as to enlarge or extend any grant to any such railroad or to extend to 
lands reserved in any land grant made for railroad. purposes. 


The lands designated as the basis of the pending lists came within 
the scope of this act, and on June 24, 1884, the company relinquished 
the same in favor of settlers, reserving, however, to the State and the 
company such right of indemnity as they were entitled to under the 
act of August 11, 1856, and the act of June 22, 1874, from any public 
lands within the limite of the grant. 

That by virtue of this relinquishment the company was eititiea: to 
select its lieu lands in the alternate odd sections of both the granted 
and indemnity limits has been settled by the Department in the case 
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of the Southern Pacific’: &, Co, (18 L. D., 275) where it was held 
syllaous): | 


The act of June 22, 1874, intended to-confer upon railroad companies the right to 
select any unappropriated, non-mineral lands within the limits of their grants that 
- werte subject to entry and disposal under the general land laws at the date of selec- 
tion, in exchange for lands relinquished nnder the provisions of said act. | 


' Before this selection was completed, however, Congress passed the : 
_act of September 29, 1890, section one of which forfeited all unearned 
railroad lands, and by its other sections provided relief for certain set-— 
tlers and railroad companies. Section 7 deals with the Gulf and Ship — 
Island Railroad: Company, and, after confirming all bona fide entries 

ancl claims made prior to or on- J antary 1, 1890, it proceeds thus: 


And on condition that the Gulf and Ship Island Railroad Company within net 
days from the passage of this act shall, by resolution of its board of directors, duly 
accept the provisions of the same and file with the Secretary of the Interior a valid — 
relinquishment of all said company’s interest, right, title and claim in and. to all 
such lands as have been sold, entered or claimed, as ¢ aforesaid, then the forfeiture 7 
declared in the first section of this act shall not apply to, or in any wise affect so . 
much and such parts of said grants of lands to the State of Mississippi as lie south 
of aline drawn east and west through the point where the Gulf and Ship Island 


Railroad may cross the New Orleans and Northeastern Railroad in said State, until __ 


one year after the passage of this act. And there may be selected and certified to, 
or in behalf of said company, lands in lieu of those hereinbefore required to be 
surrendered to be taken within the indemnity limits of the original grant nearest 
to and opposite such part of the line as may be constructed at tlie date of selection. 


On December 11, 1890, the company filed the acceptance and rélin- 
quishment aforesaid, which after reciting the said section 7 in fall, 
proceeds as follows: ae 

The Gulf aud Ship Island Railroad Company ... . does hereby accept the pro- 
visions of said section VII... . and does -hereby telinquish and release to the 
United States all. said company’s interest, right, title, and claim in and to all 
lands within the limits of its grant... . . as had been prior to the approval of said 
_ act sold by the officers of the United States for cash, or entered in good faith under 
the pre-emption and homesteud laws with the ailowarise of said officers; also all 
lands on which there were any bona fide pre-emption and homestead slain on the 
1st day of January, 1890, arising or asserted by actual occupation of the land under 
color of the laws of the United St: ‘utes. 


I am of opinion that the railroad company by accepting the pro- 
visions of said section 7 of said. act, and executing the relinquishment 
required thereunder, did not forfeit its right to indemnity under the 
act of 1874. 

For such lands as had er relingitished to the United States satis 
the act of 1874 the company had acquired a vested right of selection, 
and subsequeut legislation could not operate upon such right. Were 
it plain that Congress intended by the act of 1890 to forfeit such right | 
a question of constitutional limitation on the power of that body would | 
arise over which this, Department would have no jurisdiction, but it is 
a familiar rule of statutory construction that the legislative power will 


- B64 —-- DECISIONS RELATING TO THE PUBLIC LANDS. 


not be presumed to have intended that which it did not have authority 
to do. 

“There 4 is no sousies between the act of 1874, and section. 7 of the act 
of 1890. Congress by the act of 1874 provided for the selection of 
Jands in lieu of those earned by the several companies, while by section 
7 of the act of 1890, Congress was legislating solely about unearned | 
lands which had just been forfeited by section 1 of that act to take 
effect one year from the date eee if the road had not been built 
within that time. 

This being true, I do not under stand. why the right of indemnity 
sélection under section 7 of the act of 1890 need be confused with the 
right of selection already acquired under the act of 1874. 

. The indemnity provided for under the act of 1890 was a separate and 
independent right contingent upon the building of the road within one | 
year from the passage of the act. : 
> Said road was not built within the time allowed be section 7, nor — 

has it been built sinve that time. It appearing, therefore, that no wan 
cot said road has ever been built except the first twenty miles; then 
section 1, of the act aforesaid, operated as a forfeiture one year from 
_ the date thereof, of all the lands granted opposite .the unconstructed _ 
portion, because they were unearned lands, except the additional 
twenty miles which had been mortgaged and for the DETpOseS of this 
opinion must be treated as earued lands. : 

The company occupies an anomalous position affecting its rights 
under the act of 1890. As has been said, Congress, in that act, was leg- 
islating as to unearned lauds. The act does not in terms forfeit earned 
lands and it will not be presumed that Congress so intended. The ~ 
company did not comply with the conditions of the saving clause in 
section 7 of that act and it follows that it is not entitled to any benefit — 
conferred thereby. But it is clear, to my mind, that the company is 
entitled to select lands in lieu of those relinquished under that act, not 
by virtue of the act but by virtue of the relinquishment thereunder. 

The company’s relinquishment under the act of 1874 (supra) was 
intended to embrace, and perhaps did embrace, all of the earned lands 
of the road claimed by pre-emption and homestead settlers under the 
public land laws on Jnne 24, 1884, the date thereof. It could not be 
presumed, therefore, that the company relinquished these same lands 
ander the act of 1890. It did not have them to relinquish. The United 
States had already been re-invested with title. 

But subsequent. to the relinguishment of 1884, and prior to the pas- 
sage of the act of 1890, certain other pre-emption and homestead filings 
had been allowed for other earned lands of the company, and these are 
the lands relinquished under the act of 1890, and for these lands I 
think the company is entitled to a or more pe peeCa a for 
other lands in lieu thereof. 

ee the company had not ‘relinquished these last named lands under ' 
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the act of 1890, it stitent of any fie before the adjustment of its grant 
‘ ie veaelinanie these same lands under the act of 1874, and would be 
entitled to lieu lands therefor as for those originally relinquislied under 
said last named act. But inasmuch as it did relinquish them under the 
act of 1890, it to that extent waived its right to selection under the:act 
of 1874, and must now select its lieu lands for those last relinquished, : 
as provided by the act of 1890. : 
The question now follows—Where may these Jands be sSleciea’ | 

' The language of the act is, 
to be taken within the indemnity limits of the ae grant nearest to and opposite 
such part of the line as may be constructed at the date of selection. 

There can be no question that this language confines selections to: 

- the indemnity limits and opposite constructed road, and I think the 
language broad ‘enough to cover both odd and even sections within — 
such limits, but I am of opinion that these selections should be con- 
fined to the indemnity limits of the road actually constructed. | 

The language here quoted is very different from that found in the act 
of 1874 (supra). By the last named act the selections might be made 
of any‘‘publiclands : + * + within the limits of the grant,” while | 
- the language here is, lands “opposite such part of the line as may ie 


- constructed at the date of selection.” - 


The language of the granting act saved the basis of the selection S 
the company not only in the lands opposite road actually constructed | 
but also in lands twenty miles in advance of construction, but selec-: 
tion of lieu Jands under the acts of 1874 and 1890 must be governed 
by the language of these acts respectively. 

The company will therefore be permitted to take lands in leu of 
_ those relinquished under the act of 1874, anywhere within the limits 
of the first forty miles of its grant, either in the granted or indemnity. | 
limits, and either even or odd sections, or both, which were non-mineral, 
and unappropri iated at the date of the selection; but its right to select 
lands in lieu of those relinquished under the act of 1890 will be con- 
fined to the indemnity limits of the tirst twenty miles of road. : 

You will prepare a list of selections i it coufor mity with this. opinion 
and forward ue saine for My appr oval. . 


SWAIN v. KBARNEY, 


Motion for review of departmental decision of “March 13, 1896, 22 
L. D., 306, denied by Secretary Smith, May 14, 1896, = 


566 een THE PUBLIC LANDS. 


PRACTICE—NOTICE-SERVICE, BY PUBLICATION. 


WAGERS v. NeLSON,* 


An affidavit as fie basis of an order for publication may be made by any one possess- 
_ Ing the requisite information. 
An allegation i in the affidavit furnished as the basis of an or a of publication that’ 
inquiry for the defendant’s whereabouts has been made in the locality of the 
contested claim, and at the “last known address” of the defendant, may be 


accepted as sufficient in that respect, though that address is not the one shown _ 


by the record, in view of the fact that the place. of pnblication and hearing is at 
said record address and no ippeaance is made in response to the notice. 


as y Smith to the Commissioner of the General Land Office, September 
28,1895. © (Gd. W.) 


April 2, 1889, Mary N elson made timber culture itey No. 13, 930, 
NW. 4, ee 17, T. 7 N., BR. 50 W., at Denver, Colorado, givitig her 
address at Sterling, Gploraan: 

May 3, 1893, J. William Wagers filed affidavit of contest against said 
entry, ailesine total failure of claimant to break, plant, or cultivate 
any portion of said laud to trees, tree seeds or cuttings, or to crops, or 
to cause the same to be done, since date of entry, and summons issued 
requiring the parties to appear on 22d of July bherestter; to respond 

and furnish testimony. ) 

Ou June 12, 1893, W. F. Tritsch, claiming to act as agent for contest- 
ant, filed affidavit sieene the non-residence of defendant and prayed 
that service of notice by papicabou be ordered, which was accordingly 

done. = 

On July 22, the bearing was had before the register and receiver, the 
defendant making default. -On the testimony produced by contestant, | 
the local officers found for contestant and recommended the cancella- 
tion of said entry. | 

‘On February 20, 1894, your office found that the affidavit of Tritsch, 
.on which the order for service of notice by publication was predic ated, 
was defective, and that defendant lad not been legally served and the 
case was remanded with instructions to allow contestant further time 
to pertect service of notice, or to appeal. 

On April 14, 1894, contestant filed his appeal from said decision. 

Was the defendant served? 

_ Rule of Practice 11. provides: 

Notice may be given by publication alone, only when it isshowmnby affidavit of the 
contestant, and by such other evidence as the register aud receiver may require, that 


dune diligence has been used and that-personal service can not be made. The party 
will be required to state what effort has been made to get persoual service. 


The following is the affidavit filed in response to this rule, 


W. EF. Tritsch, being duly sworn, on his oath says, That he is the duly authorized 
agent of the Piste in the above action and has the eoueral management thereof 


*Not reported in Vol. <i: 
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in connection with E. E. Armour, the attorney for the plaintiff. That. tiie plaintiff 

resides in Nebraska a long distance from the land office and is not familiar with the 

facts hereinafter set out, whereas the same are particularly within the knowledge of 
the affiant. And-for this reason he makes this affidavit instead of the plaintiff. 

That the claimant is a non-resident of Colorado and out of the State, as affiant is 

informed and believes, so that personal service of notice cannot be had. Affiant has 

caused general inquiry to be made in the locality of the contested claim and also at 

Leroy, Colorado, the claimant’s last known address, to learn his whereabouts, for 

the purpose of serving him personally with notice of this contest, but has not been 

able to learn anything of him. Affiant believes that it is nut reasonably possible by 

orlinary means to serve the claimnant personally with notice of the henring in the 

above cause, nor to find his whereabouts. Wherefore he prays that service of notice 
; by publication be or dered herein. ; . 


Rule 11 seems to éontennslate some evidence in addition to the affi- 
davit, alleging non-residence, before an order will be granted allowing 
Service by publication, when required by the register and receiver. In 
this case no such requirement was made by them, they being satisfied 
with the statements contained in the affidavit. And. the Department 
sees no rewson for overruling: their conclusion in this respect. | 

The rule literally construed would seem to require that this affidavit 
should be made by the contestant himself, but in the case of Bradford 
v. Aleshire (15 L. D., 238), it was held that this affidavit can be made 
by any person who possesses the requisite information, and this, I think, 
is a reasovable and just interpretation of the rule as to this point. 
Your office held the affidavit of. Tritsch in the case under cousideration — 
_to be insufficient. Looking to the affidavit I ane that it alleges: | 
= Claimant’s non-residence ; ° 


. That her whereabouts and address is ‘unknown; 5 
“a That by ordinary means it is not possible to make personal service of the notice 


gies her. 

. That he. has had general inquiry made both j in the neighborhood of the claim 
ae at Leroy, Colorado, her last known eae but has been unable up find ont her 
whereabouts; ; 


5. That he has been informed and believes that she is out of the sta te. 
; Tt seems to me that this is a substantial compliance with the require- | 
pee of Rule 11. The affiant uses the pronouns “he” and “him”, 
instead of “she” and “her”, which your office treats as evidence of 
the ignorance of affiant as to claimant’s sex and as amounting to a 
serious defect in the affidavit. Such verbal inaccuracy is immaterial . 
and does not affect the sufficiency of the affidavit. j . 
It is said, however, that the record shows her address to have been | 
Sterling, Colorado, at the time of her entry. The reply to this is that 
the sworn statement of Tristch in his affidavit that Leroy, Colorado, 
was her last known address, overcomes the legal presumption of her 
continued residence at Sterling, notwithstanding she may have given 
no notice of her change of address, and especially since it appears that 
Sterling is the location of the land office at which the hearing occurred, 
and the place of publication. of the newspaper in which the notice of 
contest was Se and she made no BPP ees 7 
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The evidence fully supports the charge in affidavit of contest as to 
default in breaking the second five acres, as required by law, from date 
of entry to present time, or causing the same to be done. 

Your office decision is accordingly reversed and timber -culture entry 
No. 13,930, canceled, | 


GARITLAND vw. MARSH ET AL. 


Motion for review of departmental decision of February 10, 1896, 
22 L. D., 163, denied by Secretary Sinith, May 14, 1896. 


- RAILROAD GRANT—INDIAN RESERVATION—INDIAN COUNTRY. 
WARREN v. NoRTHERN Pacrric R. RB. Co. 


Land embraced at the date of the Northern Paciffc grant in an Indian reservation 
created by. treaty is excepted from the operation of the grant, though at definite 
location such land has been relicved from the reservation subject only to the 
right of Indian oceupancy; and the provisions in section 2, of said grant with 
respect to the extinction of Indian title are not applicable to land that acquires © 
_ the status of Indian country after the date of the grant, but is included in a 
technical reservation prior thereto. 


. Secretary Smith to the Suinminioney of the General Land Office, May — 
(J. 1. He). - | 14, 1896. ee eevee) 


ae | have considered the apeal by Annie M. Warren, from your office 
decision of March 8, 1892, holding for cancellation her homestead entry 
covering the NE. 4, ‘Sec: 29, T. 43 N., R. 27 W., Taylor’s Falls land dis- 
trict, I Minnesota, for conflict with the grant for the Northern Pacifie 
raileoud company. | 

The land in question is within the twenty miles primary limits of the 
grant for said company, as adjusted to the line of definite location 
shown upon the map filed November 20, 1871. It is also included. 
within the reservation created under the treaty of February 22, 1855 
(10 Stat., 1165), with the Chippewa Indians. 

By the terms of the second article of said tr eaty it was provided— 


And at such time or times as the President may deem it advisable for the interest 
and welfare of said Indians, or any of them, he shall cause the said reservations, or 
such portion or portions thereof, as may be necessary, to be surveyed; and assign to 
each head of a family, or single person over twenty-one years of age, a reasonable 
quantity of land, in one body, not to exceed eighty acres in any case, for his or their 
separate use; and he may, at his discretion, as the occupants thereof become capable 
of managing their business and affairs, issue patents to them for the tracts so 
assigned to them respectively; said tracts to be exempt from taxation, levy, sale, or 
forfeiture; and not to be aliened or leased for a longer period than two years, at one 
time, until otherwise provided by the legislature of the State in which they. may be 
situate, with the assent of Congress. . They shall not be sold, or alienated, in fee, for’ 
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_a period of five years after the date of the patents; and not then without the assent - 
of the President of the United States being first-obtained. Prior to the issue of the 
patents, the President shall make such rules and regulations as he may deem neces- 
sary and expedient, respecting. the disposition. of any of said tracts in case of the 

death of the person or persons to whom they may be assigned, so that the same shall 
be securecl to the families of such deceased persons; and eliouid any of the Indians 
to whom travts may be assigned thereafter abandon them, the President may make 
~ such rules and reg gulations, in relation to such aban doned tracts, ¢ as in his jncemens 
may be necessary and proper. | 


Thus evidencing, as stated i in the opening recitation. of said article, . 
a reservation ‘for the permanent homes of said Indians.” The reser- 
vations created under the treaty of 1855 were reduced by the treaties 
of March 11 , 1863, proclaimed March 19, 1863 (12 Stat., 1249), and that 
of May 7, 1864, proclaimed March 20, 1865 (13 Stat., 693), each of which 
ceded Matt of ane lands formerly fesceeeu tothe United States.. In. 
each of said treaties it was declared. not to be obligatory upon the — 
Indians to remove to the new reservation until the United States had 
complied with certain stipulations, and in each there was a special pro- 
vision in regard to the Mille Lac Indians (a band of the ShIppew es); 
in the following words: 

Provided, that owing to the heretofore good conduct of the Mille Lae Indians they 


shall not be compelled to remove so long as they shall not in any way interfere wah 
or in any way molest, the persons or property. of the whites. 


As to the lands ceded after the treaties with the Indians had been 
proclaimed, it would seem that the eli ect of the provision just referred 
to was to leave these ceded lands in the nature of Indian country, 48 _ 
it was before the conclusion of the treaty of 1855 with these Indians ; 
by which a technical reservation was established. _ 

The question of the effect of the reservation created under the treaty 
of 1855 upon the grant for the Northern Pacific Railroad Company, has 
before been the subject of considération by this Department in the case | 
of Northern Pacific R. RB. Co. et al. v. Walters et al. (13 L. D. , 230), but 
the discussion in said case was limited to the effect of said Tacce vation 
upon the company’s right to make selection of such lands under its: 
indemnity provisions. The effect of the reservation created under the 
treaty of 1855, upon the grant for said company has not before been 
considered by this Department. I understand from inquiry at your 
office that the present case was made a test case for the determination 
thereof. This being 80, it is to be regretted that the company has not 


filed an argument in ‘auswer to the appeal, filed in behalf of Warren, 


from your office decision holding that these lands inured to the com- 
pany under its grant because they were freed of the reservation prior 
to the definite location of the company’s road. 

It is understood that the land in question is a part of that ceded by : 
the treaty concluded May 7, 1864, but as said treaty’s ratification was 
advised, with an amicndiiens by the Senate, February. 14, 1865, and 
proclaimed by the President March. 20,. 1865, it must be held: that this. 
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7 ian was in a state of reservation under the Ereaty of 1855, at the date 
of the passage of the act of July 2, 1864 (13 Stat., 365), ander which. 
the compary claims this grant. | 

The question for determination, tneeateres is: Was such a reservation 
sufficient to except the lands covered ther ony from the oper ation of 
the erant for said company? _ 

In the case of Bardon v. Northeru Pacitic ‘eailroad company (145 
U. S., 035), it was held, referring to the grant of 1864, that said grant 
Stig of alternate aschons of public land, and by public land, as it has 
been long settled, is meant such land as is ey to. sale or other dis- 
_ position under general laws,” | 

In the case of Dellone v. Northern Pacific arniread Co. (16 L. D., 
229), it was held that lands embraced—at the date of definite location: 
of the road—within a technical Indian reservation established under 
the provisions of a treaty do not form a part of the “Indian country ” 
to which the provisions contained.in section two, of the grant of 1864, 
for extinguishing the Indian title, are applicable, but are reserved from 
the operation of said grant under the express terms of the third section 
thereof, 

The land under consideration in that case was a part of the Crow 
Indian reservation established after the date of the passage of the act 
making the grant for said company, and which had not been released 
from reservation at the date of the filing of the company’s wap of defi- 
nite location opposite thereto. - 

In view. of the decision of the court, however, in the Bardon case, 
just referred to, it would seem that the reasoning and argument made 
in the Dellone case would apply with equal force to the case now under 
cousideration, for it must be clear that these lauds reserved under the 
treaty of 1855 were not public lands at the date of the passage of the. 
act of 1864, nor were they a part of the Indian country with relation 
to which the second section of the act making this grant provided for 
the speedy extinguishment. of the Indian title. | 

After the treaty of 1864 had been proclaimed on March Al), 1865, as 
before stated, the Indians were permitted, nnuer said treaty, to remain 
upou the laud so loug as they should not in any manner interfere with, 
or in any way molest, the persons or property of the whites, which, as 
before stated, reduced the previous existing condition, so far as the 
ceded lands were concerned, from a technical reser vation to lands 
incumbered with the right of Indian occupancy; but this being subse- 
quently to the passage of the act making the grant, I am of the opinion 
that it was not within the contemplation of the second section of the 
act requiring the extinguishment of the Indian title, which refers. only 
to such lands as were then embraced in what was known as the terri- 
tory of the Indians, and uot those tracts which were embraced in defined — 
aud technical reservations. Such reservations established in accord- 
ance with tr eaty stipulations, were, to my mind, as free from the oper- 
ation of the grant as reservations established for any other purpose. 
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- I must therefore reverse your office decision, and hold that the land 
in question is excepted from the. operation.of the grant for said-com- 


pany, and that the entry by Annie M. Warren be permitted to stand, a 


unless some other and sufficient reason exists for une cancellation 
thereof. | 


WILLIS v. MERRITT. 


Motion. for review of departmental decision of. February 4, 1896, 22 
: L. D., 79, denied by oe Smith May 14, 1896. _ 


PRE-EMPTION FINAL PROOF_—APPLICATION TO ENTER. _ 
ALGER vw. Woop. 


The reservation effected by notice of application to make pre-emption final proof is - 
for the benetit of the pre-emptor, and does not operate as a segregation of the 
land, as between third parties whose claims arise independently of the pre- 
eniptor. 

An application to enter, improperly held to await ptior proceedings involving the 
land, when aliowall. will relate back to the time when it was received with the 
proper fees, and cut. off intervening adverse claims, 


he 


Secretary. Smith to the Commissioner of the General Land Office, May . 
(J. 1. H.) - 3 14, 1896. | (W. M. W.) 


L have considered the case of John E. Alger v.. Eliza L. Wood, on the 
appeal of the latter from your office decision of December 13, eae 
holding for cancellation her homestead entry for the E.4.of the NE. 4 
of See. 20 and the SW. 4 of the NW. 4 of Bee. 21, T. 13 S., BR. 64 W., 
Pueblo, Colorado, land district. 

In order to clearly understand the material auostions in the ease it 
appears to be necessary to refer to matters antedating the entry of Wood 
and the filing of the contest affidavit of Alger against said entry. 

On the 17th day of January, 1889, one Peet, Harness filed a pre- 
-emption declaratory statement covering, inter alia, the land -in contro- 
versy, alleging settlement November 22, 1888. On November 23, 1889, 
he submitted final proof, against the allowance of which William 8. 
Henderson and Arthur J. Sanford protested, and later on said parties 
contested Harness’ claim. A hearing was had, and the local officers 
decided against the contestants. 7 | 

Contestants appealed. 

On March 29, 1892, your office held for sanealiation Aariese declara- 
tory statement as to one forty acres included in said declaratory state- 
ment, which forty is not involved in this controversy. While the mat-_ 
ter was pending Harness died, and, an administr ator of his estate was = 
appointed. 


6 
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On May 22, 1893, your office canceled the claim of Harness to said 
forty acres, and, ait the same time, allowed F. B. Ross, administrator 
of the estate of Peet Harness, sixty days in which to make paylment. 
for and entry of the balance of the land included in Harness’ declara- 
tory statement. 3 

On June 3, 1893, all parties in interest were notified of your office 
decision of } May 29, 1893. 

On July 31, 1893, the homestead appliesiién of Bliza L. weed to 
enter the land in controversy under the homestead law, was necoieed at 
the local office, with a remittance of $12.00 to pay the fees and commis- 
sions for such entry; and on the same day the local officers “suspended” 


'- “said homestead application. to await the expiration of the time 


allowed F. B. Ross, administrator, in which to make paymeut for and | 
entry of the remaining portion of the tr act-of land on which final proof 
had been offered by Peet Harness.” At the same tiue Wood was 
informed by the local office that the fees and commissions for a home- 
stead entry of one huudred and twenty acres amounted to $14.50, 
instead of the $12.00 remitted by her, which was returned to her by _ 
receiver’s check, On August 8, 1893, $14.50 to pay fees and commis-— 
sions of her homestead entry was received by the local officers from 
Mrs. Wood. On August 16, 1893, the local officers reported to your 
office that the time allowed Ross; administrator, to pay for and to enter 
the land, had expired and no action had been taken by him. | 
| On August 25, 1893, a letter of inquiry was received by the local 
officers from Mrs. Wood, relating to the $14.50-she had remitted to pay 
fees and commissions under her homestead application. 

On August 25, 1893, Mrs. Wood was notified by the: local officers - 


of the action taken by our office letter of July 31, 1898; that the said elles: 
had failed to take any action in the premises, and the matter had been reported to 


the Commissioner, from whom this office was awaiting Q further Instructions. 
} 


On the 28th day of ee;? 1893, Mrs. Wood forwarded to the local 
officers : 


an order of the sau to the administrator and & menage of the tract by the 
said I, B. Ross, as administrator of the estate of Peet Harness, deceased, with the 

request that the original or copies of the papers.so transmitted be returned to her. 

- On September 5, 1893, the local officers returned the original papers _ 
to Mrs. Wood without action, for the reason that their “ office not hav- — 

ing facilities to furnish copies of the pApeee referred to.” Said omlcers 

farther report: | | : 

That on December 18, 1993, the said isliauieiieent of F.B. Ross: administrator 

_ of the estate of Peet Harness, deceased, was aguin filed in this office, and Pre. D,S. 

No. 14,940 was canceled ‘upon the records. . 


On December 23, 1893, Mrs. Wood’s ie £6 the land in n controversy 
was placed of or il a local office. 


~ On December 29, 1893, John E. Alger filed an affidavit of. st : 


against Wood’s entry, gilecii g, in substance, that he made actual settle- 
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a ment on the land in » question on the 28th day of October, 1893,, ‘he 
7 that he resided continuously thereon until the filing of the. affidavit: 


A. That said land was restored to the public domain December 18, 1893, by ‘te 
filing of the relinquishment of F. B. Ross, administrator of.the -estate of Peet Har- 
ness, deceased, and that on said December 18, 1893, affiant was an actual bona fide 
resident upon said land, in. undisputed and exclusive. possession thereof. . 5. That. 
said homestead entry of Eliza L. Wood was not: made in good faith for her own 


exclusive use and benefit, but was made for one use and benefit of her son Charles | | | 


- Wood. 


A hearing was ordered and had before the local officers, at which : 
the parties appeared and introduced testimony, | | 

On July 5, 1894, the register and receiver found that Wood's liome- 
stead application was made in good faith and followed | up to the best 
: of -her ability. | a . 

That the relinquishment of F.B, Ross, administrator, should have been placed 
of record when forwarded to this office with Eliza L. Wood’s letter of August 28, 


1898, instead of being returned without action, as Was done by once letter of Sep- 
tember 5, 1893. . 


They rousmimenden that Alger's contest be cismisee 

Alger appealed to your office. : 

On December 13, 1894, your office reversed the finding of the local 

officers, and held Wood's entry for cancellation. 

Wood appeals. » 

The evidence taken at the bearing shows without conflict that Alger 

_ settled on the tract on the 28th day of October, 1893, and built a small 

house and established an actual residence on the tract within . a few 

days thereafter. | ; 
The evidence on the part.of the contestant utterly fails to sustain 

the charge in the affidavit of contest that Mrs. Wood’s entry was not 

made in good faith for her own use and benefit. On the contrary, her 

good faith is abundantly shown. . : Z | 
The. appellant assigus errors in your office decision : : 


1. In holding that the land iu question: was not subject to entry until the relin- . 
quishment of Ross, administrator, was placed of record in the loca] office. 

2. In not holding that the relinquishment in question should have been retained 
and:-placed of record, and Mrs. Wood’s entry allowed when the said relinquishment 
was first sent to the ‘onal office, August 28, 1893, in accordance with the 1st section 
of the act of Congress approved May 14, 1880. . 
_ 3. In not deciding that the contestee by virtue of her okie in being the first 
applicant i in point of time and commencement of proceedings for the acquisition of — 
title and by regularly following up these Proccoginee) had ek the superior 
right to the land. . 

. * _# ® * * * # 
' 5. In not holding that the contestee was protected by law, and that she ee 
not be allowed to suffer from the errors and omissions of the local officers. 


Your office, in support of the conclusion reached in the decision 
appealed from, cites Holmes v. Hockett, 14 L, D., 127; Mills v. Daley, 
pie L. D,, 345; aia Ady 7 v. es 17 L D. 529. 
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These cases have besn uniformly followed by the Department - up ‘to 
the present time. See Smith v. Malone, 18 L. D., 482; Fister v. Boyer, 
19 L, D., 178; Selig et al. v. Cushing, 20 L. D., 57; Moalligan: v. Stalter, 
Id., 225. These cases. hold that an application to enter, in order to be 
valid, must be made at a time when the land sought to be entered 1s 
free from appropriatiou and legally subject to entry. 

The questions arising on the record in this case are: Were the lands 
involved, at the time Mrs. Wood's application was made, free from 
appropriation? And, were they legally subject to entry? If so, then - 
the authorities cited in support of your office decision are not alice: 
ble to the case at bar, and should have nothing to do with the determi- 
nation of the. case. In my judgment, both of these apeSHOUS should | 
be auswered in the affirmative. 7 

At the time Mrs. Wood’s application to enter. was made the. land 
embraced therein was government land. Hariess had been adjudged 
to have the better right to it as against Henderson and Saufurd who 
contested his pre-emption filing; Harness’ final proof had been found 
satisfactory, but he took no steps to complete his right to the land by 
making payment for it, which was a prerequisite in order to make - 
entry of the laud ander the pre-emption law. After his death his 
administrator was given sixty days by your office in which to. make 
payment and entry of the land. This order could not be construed as 
reserving, or withdrawing the land from disposition under the home- 
stead law, to the first legal applicaut, for there is no authority in law 
for withdrawing or reserving public land in such manner or for such a 
~ purpose. It will be remembered that Harness’ administrator is not 
asserting any claim adverse to Mrs. Wood in this matter. This con- 
troversy is between strangers to the record in the Harness claim. 

A pre-emption filing does not constitute an appropriation of the land 
reserved thereby. The appropriation or disposition of the land included 
in such filing only takes place and becomes effective after final proof is 
made and accepted and the purchase money paid to the proper govern- 
ment officer. See Frisbie v.. Whitney, 9 Wallace, 187; The Yosemite 
Valley case, 15 Wallace, 77; 17 Opinions Attomeys General, 160; 
United States v. Johnson et al., 5 L. D. 442. 

_A pre-emption filing is no ia to a subsequent filing, ‘or eee of the 
land covered by such filing, by another person. Milam ». Favrow, 1 
L. D., 485; Olson v, Larson e¢ al., 4 L. D., 403-404; Iddings v. Burns, 8 
L. D. 994: Waller v. Davis, 9 L. D. 1 262, ) | 

While this | is true, it has been held by the Department that published 
notice of an epplieition to make: pre-emption cash entry so far reserves 
the land covered by such application as to prevent its being properly 
entered by another, pending consideration of said application and final 
action thereon. L. J. Capps, 8 L. D., 406; Smith v. Brearly, 9 L. D., 
175; Creasy v. Hamilton, 16 L. D., 520; Id., on review, 18 L. D., 128. _ 
| Moneaven, in this case the equivalent, of final action had ee taken 
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respecting this pre-emption claim, when Mrs. Wood applied to enter, as 
_ the time in which to make payment by the administrator had expired. 
_ This limited reservation is made more as an administrative matter 
than as a matter strictly founded on the letter of the law. It is made 
solely for the individual benefit and protection of the person who made _ 
the pre-emption filing, and who has given notice of making his. final 
proof. As between third parties, whose claims arise independently and 


inno manner growing out of the pre-emption claim or connected there- 


with, as in the case at bar, it cannot be held to segregate the land so as 
to take it out of the power of the Land Department to dispose of it to 
the first legal applicant. In other words, Harness, or lis administra- 
tor, was the only party who could have properly claimed the benefits of 
| this reservation. Certainly, Alger could base no such a claim upon it as 


would operate to defeat Wood’s right under her homestead application. 


Mrs. Wood’s application to enter this land was received by the local 
officers on the 31st day of July, 1893, the amount remitted by her for 


fees and commissions was not enough by $2.50;. upon being advised of  - 


this fact, she forwarded to the local officers the proper amount ($14.50), 
~ which was received by the local officers on the 8th day of August, 1393, 
and retained by them. It was the duty of the Jocal officers upon the 
receipt of this money to have allowed her entry as of that date. The 
- fact that they did not act on her application should in no manner 
operate to prejudice or defeat her right. : 
It has been held that the failure of the local officers to act Penis 
“on a@ relinquishment will not prejudice the rights of a subsequent 
_applicant for the land. Yates v. Glafcke, 10 L. D., 673; Roberts v. oa | 
ton et al., 11 L. D., 592; Anna B. Krider, 15 L. D. ole 
I see no reason wie this principle should not apply with the same 
force to the failure of the local officers. to act upon an application to 
enter, as well as to a relinquishment of an entry. It may be said that 
the register and receiver did act on Mrs. Wood’s application by sus- 
pending it. The local officers were without authority under the law to 
‘suspend ” the application. It was their duty, as before stated, to act 
on said application by either accepting or rejecting it. If the register | 
aud receiver had rejected her application, it would have been their duty 
to notify her of their action and of her right to appeal before she would 
have been called upon to take further steps in order to protect her rights. 
When the local officers did act upon Wood's application, they accepted 
it and thereby cur ed or condoned their prior neglect to doso. Her appli-’ 
cation initiated a right under the homestead law that related back upon 
its acceptance to the time it was received by the local officers and the 
required amount of fees and commissions paid to them, and cut off all — 
intervening adverse claims. Rice v. Lenzshek, 13 L.D.,154. 0 | 
The application of Mrs. Wood to enter the land in question should 
have been allowed long before Alger’s settlement (October 28, 1893), 
and while pending it withdrew the land from other disposition. Alger 
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could not, and did not, acquire any right by ne settlement at the time | 
he made it, any more than he would if the land had been covered by an 
: actual entr y made prior to such settlement. - See Pfaff v. Williams e¢ al., 
AL D., 455; Hughey v. Dougherty, 9. D. soos Richards v McKenzie 
(on review), 13 L. D., 71; Goodale », Olney (on review), 13 L. D.; 198; | 
_ McMichael ». Murphy et a (on review), 20 L. D., 536. 
Alger’s contest is accordingly dismissed, and your office cecieton is 
reversed. 7 


APPLICATION ‘TO ENTER—NOTICE OF REJECTION. 
WILSON ». CALKINS BY AL. 


Failure to appeal from the rejection of an application to enter does not defeat the 
right of the applicant, if he is not given the requisite notice in writing of the 
eilyense aetion and of his right of appeal therefrom. 


Seer etary y Smith to the Commissioner of: the General Land Office, May 
. 14,1896. — (W. A. BE.) 


Ira Calkins, by Gonp add Luekett, his attorneys, has filed motion for 
review of departmental decision of May 16, 1895 (unreported), in the 
case of John Wilson v. Ira Calkins and Bdward A. Ross, involving the 
E..4 of the NE. 4, and the E. 4 of the SE. 4 of See. 22) T, 49-N., R.9 W., 
Ashland, Wisconsin, land district. 


This land is a portion of that forfeited and restored to the gable 7 


domain by act of Congress approved September 29, 1890 (26 Stat. , 496), 
and was opened to entry on February 23, 1891. 
| ~ At 9 o'clock A. M., on the latter gained day, the soldiers’ declaratory 
statements of Ira Calkins for the N. 4 of the NE. 4, the SE. 4 of the 
NE. 4, and the NE. tof the SH. 4 of said section 29; and of Bdward 
A. Ross for the SW. 4 of the NE. 4, the W. 4 of the SE. 4, and the SE. 
4 of the SE. 4, of the same section, were received by mail a at one local 
| office and placed of record. 
_ About an hour later, ou the same day the homestead application of 
- John Wilson for the E. 4 of the NE. 4, and the E. 4 of the SE. 4, of 
said section, was received by mail andl rejected for conflict with the 
soldiers’ declaratory statements of Calkins and Ross. 
_ .Wilson did not appeal from this rejection, but on March 17, 1891, he 
filed affidavit of contest against the soldier’s declaratory Statement of | 
Calkins, and on May 1, 1891, he also filed affidavit of contest against 
the soldier’s declaratory statement of Ross, alleging in each instance 
prior settlement. | 
On July 13, 1891, Calkins, and on August 11, 1891, Ress: filed home- 
stead applications, respectively, for the land cover es by their declara- 


tory statements, and these applications were suspended to await final — 


action on the contests of Wilson and one Jonas Wickstrom (also 
an applicant for @ portion of the land covered by said declaratory 
statements). 2 . | 
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After various orders by the local office and your oui, a hearing was. 
finally had on November 14, 1892. 

The testimony taken at that time shows that in May, 1890, Wilsou 
made settlement on the NE. 4 of the SE. 4 of said section by cone the 
foundation of a house, sleatine some land. and pene potatoes; that 
in July, 1890, he built a house on the NE. dot the NE. 4of the section, . 
moved into it, and continued to live on the land up to he date of the 
opening, except for short absences (part of which was due to an acci- 
deutal wound). 

January 13, 1893, the register and receiver eee in oe of “Wilson, 
and this sehon was affirmed by your office on J uly 28, 1893. 

Ross did not appeal from your office decision, but Calling did, and it 
is the decision of the Department affirming the action of your office 
that is now under review. 

Section 2 of the act of September 29, 1890, gives to pons fide set- 
tlers on said forfeited Jands at the Fe of the passage of the act a 
preference right of entry for a period of six montlis. 

Wilson was a settler in good faith on this land at the date of the 
passage of said act, and con sequently had a settler’s preference right 
- of entry. The chief question in the Case, then, is, whether he DEO 
tected his settlement rights. 

The principal points presented for consideration by this motion are: — 

1. That Wilson’s homestead affidavit, filed with his application of 
February 23, 1891, was illegal and void, having been executed before 
a deputy clerk at a point far distant from the clerk’s office, a deputy 

clerk having no authority to administer ooue in such cases under the 
laws of Wisconsin. 

2. That even if such application were valid, yet Wilson lost what- 
ever rights be might have had thereunder by fis failure to appeal from 
its rejection. — 
» 3. That Wilson’s sancost against the soldiers’: declar atory seacnents 
of Calkins and Ross availed him nothing, as contest will not lie against 
_ a soldier’s declaratory statement.. The case of Lachapelle v. Herbert 
(18 L. D., 494), from the same land district and similar in many par- 


| > ticulars to the present case, is cited in support of this last proposition. 


The record shows that Wilson’s homestead affidavit, filed with his - 
application on February 23, 1891, was sworn to before “C. H. Noyes, 
Clerk of the Court for Bayfield Co., Wis.” After a careful examination 
of all the testimony and exhibits in the case, I am unable to find one 
word of evidence in support of the statement that said affidavit was 
executed before a deputy clerk at a point far distant from the clerk’s. _ 
office, and consequently there is no need to consider the cases cited by 
counsel as to the illegality of a homestead affidavit so executed. Wil-. 
sow’s application was prima facie valid and there is nothing in the 
record to impeach its validity. 

Did he lose what rights he might have had under said application ‘by 
his failure to gicies: from its rejection? | 

10332 | 
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There i is nothing in the record to show that this application was ever — 
_ formally rejected or that Wilson was ever notified of its rejection and 
his right of appeal. The only notation on said application is the date. 
of receipt. The local attorney for Wilson, N. B. Wharton, says in his 
answer to the appeal of Calkins and Ross from the decision of the 
register and. receiver: 

Plaintifi’s application to enter the land, filed February 23, 1891, was erroneously 
rejected by the register and receiver and he was not advised at that time that he had 
a right to appeal from said rejection to the Commissioner of the General Land Office, 
but on the other hand he was arlvised that he had thirty days in which to ask for a 


hearing. He took the latter course and applied for a hearing to determine his rights 
in the matter. 


In the case of Owens ». Gases (18 L. D., 6), it was held that failure 
to appeal from the rejection of an application to enter does not defeat 
the right of the applicant, where he is not given the requisite notice in 
writing of the adverse action and of his right of appeal therefrom. 

The fact, then, that Wilson followed the erroneous advice of the local 
officers and filed affidavits of contest against the declaratory state- 
ments of Calkins and Ross, instead of appealing | from the rejection of 
his application to enter, cannot defeat hisrights under his application, | 
as he was never properly notified of the reuecuon of said Hun acalge 
and of his right of appeal. 

This view of the case renders it fmneescaaiy to consider the effect of 
a contest against a soldier’s declaratory statement. 
~The motion for review is denied. _ 


“MILLE LAC INDIAN LANDS—PRE-EMPTION CLAIM. 
SwrtH v, LOCHREN. 


A pre-emption filing for Mille Lac lands, authorized by the rulings in force at the time 
of its allowance, is within the spirit and intent of the second proviso to section _ 
6, act of January 14, 1889, and i is accordingly protected thereby, if subsisting ait 
the date of said act. 

Under a filing of such character, however, wherein the right to make final proof is 
suspended by the provisions of the act of July 4, 1884, it is incumbent upon the 
pre-emptor, during such period of suspension, to maintain his possessory right 
by such acts as will negative an inference of abandonment, where the ri ights of 
ali intervening adverse claimant are involved. 


Secretary Smith to the Commissioner of the General Land Office, May 
14, 1896. (CO. J. W.) 


On January 9, 1884, James Lochren made declaratory statement filing 
No. 1966, for SE.4 SW 4, W. 3 SE 4 and SE. 4 SE. 4 Sec. 18, T. 42 N., 
kk. 25 W., 4th p. m., Minnesota, alleging settlement December10, 1883. 
: On February 9, 1891, Frank M. Smith filed homestead ents No. 

8970, which conflicted with Lochren’s filing as to the NW. 4 of SE. 4. 

On November 3, 1891, Nils J. J ohnson filed homestead ‘entry No. 
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— 4094, which included the remainder of Lochren’s filing not covered by 
Smith’s entry. Lochren gave notice of his intention to make final. proof 
April 23, 1891, on which date Smith protested against said final proof. 
on the ground that Lochren’s pre-emption had expired. 

_A hearing was thereupon had, and, on December 29, 1893, the local 
officers rendered their decision rejeeuine Lochren’s claim. Brom this 
decision Lochren appealed to your office upon various grounds in said ° 
appeal specified, and on November 8th, 1894, your office considered 
said case and reached the same general conclusion as that arrived at 
by the local officers, although based on a different line of reasoning. 

On January 5, 1895, Lochren. filed his appeal from your office deci- 
sion, in which is speciied various errors of law. It is alleged (1) that 
your office erred in holding that the -act of July 4, 1884, was simply 
declaratory of a pre-existing right in the Indians and that the lands. 
were in a state of reservation and not subject to entry or disposal prior 
_ to the passage of that act, and (2) that it was error to hold that the. 
land in question was. not subject to disposal at the time of Lochren’s. — 
filing ; (3) that it was error to hold that the act of January 14, 1889, 
annulled all rights. under pre-emption filings within the limits en the . 
Mille Lac reservation; (4) that it-was error to hold that the proviso to 
the act of January 14, 1889, does not save rights acquired under a 
preemption filing and applies only to cases “where final proof had 
been previously made; (5) in holding that no entry of said lands could 
be made except between the dates specified -in the joint resolution 
approved December 19, 1893; (6) in holding that the attempt of Lochren ~ 

to make entry and proof in 1891, was not equivalent to an entry in the 
meaning of the resolution ; (7) error in holding that the proviso in the 
act of July 4, 1884 (23 Stat., 89), applied to the land i in controversy. __ 
The last nated aontontion will be first disposed ot, since, if the said 
proviso does not apply, the case will be greatly simplified. 

- The contention of appellant is that. the language of the proviso refers 
to land in an entirely different locality. This question, however, is not. 
an open one here. In the case of Robert Lowe (5 L. D., 541), this pro- — 
viso was construed and that construction leaves the land in question 
with the body of land intended to be affectéd by the act. The effect 
of this legislation upon Lochren’s filing is quite another question. The 
filing was made prior to the date of the act which only undertook to 
suspend and arrest all further proceedings to acquire title to any of — 
these lands until further Jegislation should be had, and this further 
- legislation was had when the act of January 14, 1889 (25 Stat. , 642-645), 
became operative. | 

The act of July 4, 1884, was the result of a. doubt, as to whether the — 
lands covered by the various treaties with the Mille Lac Indians could, 
under said treaties, be regarded as a part of the public domain and 
open to settlement. Its purpose seems to have been to arrest all further | 
attempts at settlement upon them, until this doubt was removed. The 
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treaties of March 11, 1863 (12 Stat. 1249), and of 1 May 7, 1864 (13 Stat., 
695) were those saniler which the title of the seen nee was acquir ed 
and each of said treaties contained this provision: that, owing to the 
heretofore “good conduct of the Mille Lac Indians, they shall not be 
compelled to remove so long as they shall not in any way interfere with, 
or in any manner molest, he persons or property of the whites.” . 
This treaty stipulation, therefore, was of force when Lochreun’s filing 
was allowed and if it was a void filing it must have been for this — 
reason. It seems, however, from the before cited act of January 14, 
1889, that while Congress recognized the existence of an unexting ished 
ihterest in the lands remaining in the Indians under these tr eaties, it 
also recognized the existence of valid pre- eniption and homestead entries 


_ made while this interest survived. 


~- §So it seems to me that Lochren’s filing cannot properly be held void 
because of these treaty stipulations, but having been allowed by the 
. government, is to be treated as valid. The real question then as to the | 
~ validity of this filing is: Does it come within the Proviso of said act of — 
January 14, 1889, which provides— | 

That nothing in this act shall be held to authorize the sale or other disposal under 
its provision of any tract upon which there is a subsisting valid pre-emption or 
homestead entry, but any such entry shall be proceeded with under the regulations 
and decisions in force at the date of its pee enee) and if found reg ene and valid, 
patents: shall issue thereon. 

Lochren’s filing was allowed, and it:seems to have been authorized 
by the decisions of force at the time of its allowance. 

In a technicai sense, a pre-emption filing is not an entry, but I amof 
the opinion that a valid pre-emption filing comes within the spirit and . 
meaning of said proviso, if subsisting at the date of the act. 

Lochren had then a valid pre-emption filing of record prior to and at 
the date of the passage of the act of July 4, 1884. 

The proof, I think, shows that he maintained residence upou the land 
and continued to make improvements upon it from January, 1884, to 
August, 1884, which would have entitled him to submit final proof and 
obtain final certificate but for the passage of said act of July 4, 1884. 
This act having suspended his right to make final proof, or payment, 
the question arises, what were his legal obligations as to continued 
_ residence upon the land during the period of suspension ? 

In the case of Hudson‘v. Docking (4 L. D., 333), it was heid that 
meager observance of the requirements of the pre-emption law pending 
a prolonged suspension of the township plat would be excused, where | 
good faith was shown in the maintenance of possession during such 
period. . 

In case of Albert H. Hooper ex porte (12 L. D. , 633) it was held that — 
after due compliance with the law as to five Gears residence and culti- 
vation, his subsequent temporary absence would. not affect his rights. 

Ji. would seem, therefore, that one occupying the status which Lochren 
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did towards this land, would ‘be bound to do enou gh towards the per- 
petuation and. mrateccion of his possession to negative the inference of 
the abandonment of his claim, where the rights of an intervenor are in 
question. He seems to have made occasional repairs and tried to keep 
up his settlement until J May, 1887, at which time he visited it and 
.found his house so wrecked that he says of it: “The condition in. 
which I found my house, completely discouraged me from making any 
further attempts to keep my house in repair until the land should be 
again opened for settlement.” From that time until he returned to it. 
February 16, 1891, it was permitted to decay and present the appear- © 
ance of an a aloued claim and it was during this time and seven 
days before Lochren’s return and re-occupancy, that Smith made bis 
entry for a part of the land covered by Lochren’s filing. As between 
Smith and Lochren, as to that part of the Jand claimed by Smith, 
Lochren must be held to have abandoned it. He proceeded, however, 
to rebuild his house (the exact location of which is not disclosed by the 
- record) and to re-open bis clearing, and afterwards, and while he was 
so in possession, Johnson made his homestand entry for the remainder 
ot the land not covered by Smith’s entry. 

J ohnson, as far as the record discloses, made his entry after Tidenwed : 
had cured or was engaged in curing his default, and while Lochren’s 
filing was still intact, and he thereby coveted no right except as. 
subject to Léchren’s prior rights. Johnson, it seems, did not protest 
-against Lochren’s final proof. It is directed that a hearing be had and 
that Johnson be required to show cause why his homestead entry. No. . 
4094 should not be canceled and Lochren be allowed to perfect his final 
proof for the land covered by it. | 

Your office decision is accordin gly SO modified. 


—— 


HOMESTEAD CONTEST—NOTICE—CONTESTANT. 
- Marsu v. Huenes, | 


The fact that the claimant is residing on the land at the time whe the notice of 
contest is legally served, will not defeat a contest charging abandonment, if it 
appears that the claimant’s action in returning to the land is induced by actual 


knowledge of the ee suit, with no previous intent to Coney with the 


law in good faith. 
A tenant at will of a homesteader is aoe: by reason of such relation to the entryman, 
precluded from contesting his entry. 


Secretary Smith to the piieones of the General Land Office, May 
~@W.LH.) | dd, 1896. ss Ge WE). 


I have considered the case of Wilbert i. Marsh against Francis 
Hughes, as presented by the appeal of the former from the decision of 
your office of January 23, 1895, dismissing his contest of the latter’s 

homestead eutry, No. 3370, nade April 18, 1892, of the NW. 4 of Sec. 
34, T. 9 N., BR. 4 a Oklahoma land district, Oklahoma Territory. | 
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The record shows that said Marsh filed his affidavit of contest 
against said entry on April 8, 1893, charging abandonment, ehange of: 
- residence and failure to settle on and cultivate the land entered ; that | 
on October 18, 1893, a notice of hearing was issued by the local officer S, 
but was not served by the contestant; that another notice was issued 
on November 27, 1893, for a hearing on January 16, 1894; that service 
of said notice was made on December 17, 1893, which was Sunday and 
on that account was set aside by the local officers, and notice issued - 
for a hearing on February 26, 1894, at which time the parties appeared 
anda hearing was duly had. The local officers held that the entry- 
man had cured his laches prior to the service of the notice of contest, 
and hence the allegations of the contestant that the claimant had 
| abandoned his claim or failed to establish his residence thereon was 

not true at the time of service of notice, and mhey dismissed the 
contest. - | 

The contestant appealed, aia your office siiemied: the judgment of 
_ the local officers; but upon the ground that the contestant being ten- 
ant at will of the entryman, “could not be heard to charge his landlord 
with abandonment of the land. ae The contestant has appealed to the 
Department. . 

Without reviewing the evidence in detail, it is sifficiont to say that 
JT agree with your office decision that it shows an entire lack of good 
faith on the part of uue entryman and fully supports the allegations of 

contest. 
But it is contended on the part of the entryman that his failure to 
_ comply with the law (if it exist) was cured prior to the service of notice; 
and this plea was accepted by. the local officers. 

It is well settled, that compliance with the Jaw, after affidavit. of con- — 
test is filed and eae notice of contest is issued, will cure a prior 
default and defeat the contest. But 


evidence of compliance with the las after the filing of the affidavit and belsee: the 
service of legal notice, should be considered with reference to the question whether 
the claimant in fact had or had not knowledge of the filing of the contest, and 
in the former event, whether his subsequent compliance with the law was because 
of such knowledge and with a view of defeating the contest, and with no previous 
intent to comply with the law in good faith, or was uninfluenced by such knowledge 
and bora fide in pursuance of an original purpose to fulfil the law. In the former - 
case, the evidence would be entitled to little or no weight, and in the latter, to as 
much as if no affidavit had been filed. ‘The fact of compliance with the law after 
affidavit and before legal notice, merely goes to the weight and not the admissibility 
of the testimony, .... and good faith is always an. ‘aiporang: if nota controlling - 
element. Scott v. King, 9 L. D., 299. And see Ashwell v. Honey, 13 Jas: Des 121 and | 
cases cited. 


| In the case at bar, while the evidence shows that the entryman was 
residing on the daira when the notice of contest was served upon him 
ou January 16, 1894, it is admitted by the entryman that the postmaster 
at Krebs, iar an Territory, about the latter part of October, 18933. - 
offered to serve notice of the contest on him, and that he refused’ to 
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accept service, saying, “that is all right, let the government settle it.” 
And you say in your office decision, that considering the entryman’s 
absence from the land for nearly fourteen months, his refusal to permit: 
Service upon him of the notice, and the fact that he has made no addi- 
— tional improvement and has due no work on the land since his return 
to it, leads you to the conclusion “that his laches were cured because 

of his knowledge of the pending contest.” I concur in this opinion - 
and think that the. es bas not shown a bona fide intent to cure 
. his default. : 
But, after deciding that the charges in the affidavit of ponies are 
supported by the evidence, your office dismissed the contest on the 
ground that the contestant was tenant at will of the entryman and 
consequently could not initiate a contest. For this you cite no 
authority and none can be found. 

Admitting that the contestant was tenant at will of the entryiman, 
which is disputed, that would not prevent him from bringing a con- 


test against the entry. It has been repeatedly held by the Depart- — 


ment that any person may contest a homestead entry. In Mitchell v. 
‘Salen, 16 L. D., 403, it was held that a minor was not disqualified — 
as a contestant, aa in Spitz v Rodey, 17 L. D., 503, that an alien 
was competent ie initiate a contest. | 
For these reasons, your office decision is reversed and you are 
directed to cause said entry to be canceled. | 


ACCOUNTS—SECTION 8, ACT OF JULY 81, 1894. 
GILBERT M. WARD. 


By the provisions of section 8, act of July 31, 1894, ‘the acceptance of payment, | 
under settlement of an account by an auditor without the suspension of any 
item therein, precludes the revision of the same. 


pees Smith to the Commissioner of the General Land Ofice, May 
14, 1896. | CW. M. B.) 


I have sengiierea the appeal by Gilbert M. Ward from. your office 
decisions of January 30, and March 24, 1895, wherein the two accounts 
presented by the said Ward, the one for surveys executed by him in T. 
13 N., BR. 6 W., the other for surveys T, 21 N., R. 9 W., State of Wash- 
ington, under contract No. 341, executed June 10, 1890, aggregating 
$1,942.38, were adjusted and redneed by your office to the sum of 
$1,644. 84. and so audited and. certified for payment by the Auditor for 
the Department of the. Interior; draft being issued for said amount of 
$1,644.84 on March 12, 1895, in favor of Ward, by the Treasury Depart- 
ment; it appearing that the same was paid on the 25th of said month | 
and year, 7 
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Respecting the seein as presented and adjusted the following is a. 
correct statement: 


ee as presented, for surveys in— 











DNS Te ON ota tet teek ee a 2 i ae ote - $1, 082, 83 
eee LNs RB. Oe eee Bove tecieses . _ 859, 55- 
| _ —— $1,942. 38 
Accounts, as adjusted, for surveys in— : : 
T. 13 N., R. B Wako teases tadaninea aun gaaok Ses 1, 082. 83 - 
T. 21N., R.9W-..... en ee ote ah ears oe en ee 562, 01 : 
| a peta, TG Be 
‘Balance claimed by deputy .. Sieger eeeese WigasS ouaeses Seueeehoe eee 297.54 


In adjustin 2 these accotnts the reduction of $297.54 made in the one 
for surveys in T. 21.N., R. 9 W., which is now claimed by the contract- 
ing deputy, was made without changing or suspending any item of 
mileage in the lines run and marked by the deputy, the said reduction 
being made by allowing the mileage claimed by the deputy, but dis- 
allowing the maximum rate charged for the subdivisional lines in T. 21 
N., R. 9 W., and allowing in lieu thereof for said lines the minimum 
rates. Such adjustment, it appears, was made upon a classification 
of the said lines in accordance with the intrinsic evidence furnished by 
the field notes sworn to and returned by deputy Ward. 7 

Germain to the question of further consideration or revision of these 
-accounts—which have been audited and settled in full, as audited, 
without suspending any item in the accounts submitted—is the inhibi- 
tory provision of the act of July 31, 1894 (28 Stat., 208, See. 8, oe 3), 
in words following: | 7 

Any person accepting payment under a settlement by an auditor shall be thereby 
precluded from obtaining a revision of such settlement as to any items upon which 
payment is accepted: but nothing in this act shall prevent an auditor from sus- 


pending items in an account in order ‘to obtain further evidence or explanations 
necessary to their settlement. 


| Appellant having accepted payment upon the sepdlement made, and 
said settlement. having been made, as stated above, without the sus- 
pension of any item in the said: accounts, appellant cannot obtain a 
revision of the sane, and the action of your office in adjusting oe 
accounts is therefore hereby affirmed. | 

The disposition of this matter under provision of the act of J uly ol, 

1894, as herein expressed, makes it unnecessary to consider or pass 
upon the question raised in the appeal with respect to the character of | 
~ Jand over which the lines of survey passed. 
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| HOMESTEAD—CHANGE OF ENTRY—INTERVENING RIGHT. 
CAWooD. v. DUMAS. 


The right to a change of entry from one tract. to another cannot be allowed in the 
presence of an intervening adverse ri ght, even though the applicant may have 
been the prior settler on the tract thus applied for. 


Secretary Smith to the Commissioner of the General Land Office, Mar y 
nay : | 14, 1896. (GO. R.) 


The case of Leander C. Cawood v. Mathes Dumas, involving the 
} latter’s homestead entry, made September 28, 1891, for the NE. 4 (not 
SW. 4, as you have it,) of Sec. 22, T. 15 N., BR. 1 E., Guthrie, Okiaiona, , 
is afore me on the appeal of Dumas from your office decision of Jan- 
uary 10, 1895, holding his entry for cancellation and allowing Cawood 
to saiend his porte so as to include said tract. 

On September 25, 1891, Leander C. Cawood made homestead ae 
for the NE. 4 of See, 15 inet Sec. 16), T. 15 N., R. 1 E., same district; 
this tract lies one mile north of the tract subsequently entered by 
Dumas, and Cawood applied to amend his. entry for the tract last 
described to Ba embraced in the entry made by Dumas. 

On October 12, 1891, Cawood filed his application in the local office 
to amend his ee in the particular above described, alleging that he 
had settled on the tract on the afternoon of April 22, 1891 (day of 
opening), with the intention of making the same his home, etc. The 
register and receiver recommended that a hearing be ordered. Your 
office, on July 30, 1892, found that Cawood 
satisfactorily shows that a mistake was made through no. fault of his in attempt- 
ing to describe the land claimed by. virtue of settlement, made September 22, 
1891. As Mr. Dumas iloes not allege prior settlement in his homestead entry, you | 
_ will call upou him to show cause within thirty days why his entry No. 8203 (describ- 

jing the land), made September 28, 1891, should not be canceled and Mr. Cawood 
allowed to amend his entry No. 7949 to said tract. 

In pursuance of said instructions a hearing was had; the issue upon 
which evidence was takeu was as to which of. the ‘two, Dumas or | 
| Cawood, first settled upon the-land. Both swore that they settled on 

the land on the afternoon of April 22, 1891; that each proceeded with | 
-all possible haste to the land from a point about three and a half miles | 

west of the same; that although each was over nearly all parts of the 
land that aliernocn and each made settlement and improvements 
capable of being readily observed, yet neither one saw the other; both 
of thei introduced witnesses, substantially corroborating their state- 
ments, and none of the witnesses on ee side knew of any settlement 
they respectively testified. Dane and lis witnesses are puite o certain | 
that no one settled on the land that afternoon except Dumas himself; 
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and Cawood and his witnesses give like e testimony as to Cawood’s sole : 
proprietorship. 


Dumas, aged sixty- foas years, and somewhat handicapped with lug: | 
gage, went from the border line; the full distance of nearly four miles, 


-. to the land on foot; while Cawood traveled about the same distance in 


a wagon drawn by horses. Since each is alleged to have started at the 
same time, the local officers found that Cawood, with his team, traveled 
faster than Dumas on foot, and consequently reached the land first, 

and was thus the prior settler. , 

Upon this finding the register and receiver recommended that Cawood 
be permitted to amend his entry to cover the tract, and that Dumas’s 
entry thereof. be canceled. The decision appealed from sustained that 
finding, and from it deduces the conclusion that Cawood should be 
allowed. to amend his entry.. : 

Both Dumas and Cawood s appear to have resided ou the land to date 
of hearing. Assuming that the facts are correctly given by your oifice 
and the local office, do these facts justify the judgment aE none 2 
I think not. 

Section 2372 of the Revised Statutes wrowides that in case of an n entry 
of a tract of land not intended to be entered, the purchaser of the land 
or his legal representative may upon proper show aie. supported by cor- 
roborating testimony, be allowed to make entry of the tract originally 
intended to be taken; but in all such cases it mast be. shown by the 
testimony of the applicant himself, “with such additional evidence as 
can be procured,” how the mistake occurred, and that every reasonable 
pr ecaution and exertion had been used to avoid the error, and this 
showing must be satisfactory to your office; and if the ecact be then 
“unsold,” the change may be made, and ‘if’ sold, to any other tract 
liable to entry,” but in no case “ shall au thing hersiil contained affect — 
the right of third persons.” 

In case of a bona fide mistake made by one exercising ordinary care 
and prudence, and in the absence of an intery ening adverse right, the 
land intended to be secured by the claimant may be substituted for the 
tract mistakenly filed upon or entered. Cowen v. Asher, 6 L. D., 785; 
A. J. Slootskey, idein, 505. 

In the case ot Noyes v. Beebe, 16 L. D., 313, it was held that a change 
of entry from one tr act to another 
can not be allowed when the lands desired have been filed upon or entered by another 
party before the application to change is made. It is only in the absence of inter- 


vening adverse rights that the lands intended to be taken may be substituted for 
those mistakenly filed upon or entered. 


When on September 28, 1891, Dumas entered the land, the records 
not only showed the same subject to entry, but they also chowed that 
Cawood had entered another tract three days before. Cawood may 
have pr eceded Dumas to the land and settled first, but he did not fol- 
low up his settlement with an entry, but entered another tract. He ~ 
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may have made an honest mistake when he afterwards went to make 
entry, but unfortunately it was his own mistake, and he alone must. - 
_ suffer the consequences. Neither the statute quoted nor the decisions - 
of this Department will permit him to amend his entry, when to do so, 
the land in question would be taken from another whose entry was 
subsequently made, and that, too, when the records showed the.appli- 
cant had entered another and different tract. | | 
The decision appeaied from is reversed. Dumas’s entry will remain 
intact, subject to compliance witl law. 


FRED G. WAGNER. 


Motion for review of departmental ‘decision of December 28, 1895, 
at L. Pe 556, denied by Secretary Smith, ee 4, 1896.. 


RAILROAD LANDS—SECTION 5, ACT OF MARCH 8, 1887. 
GASPER ET AL. v. St, Louis. RIVER WatER PowER Co. 


The purchase by a corporation of railroad lands to which the title fails brings sucl 
corporation within the remedial provisions of section 5, act of March 3, 1887. 

' The provisions of said section were intended to protect those who had purchased | 
lands under a belief that the title under the railroad grant was good, and are 
alike applicable to lands within the primary and indemnity. limits. — 

The second proviso in said section applies only to lands, which at the date of the 
act had been settled upon after December 1, 1882, by persons claiming in good 
faith, in ignorance of the rights or equities of others. 


seersiany sn to ie Commissioner of the General Land Office, May 
| 14, 1896. (A. HE.) 


The record. in this cause shows that on obra 13, 1891, the St. 
Louis River Water Power Company applied to make entry of" ie lees 
3, and 4, of Sec. 7, T. 48, R. 15 W., Ashland, Wisconsin, under the tl 


section of the act ‘of March 3 1887, and gave due notice of its inten- _ 


tion to submit proof on Mazen 30, 1891, in support. of its application. 
On the day appointed proof was Sabine’ by the company, and 
William Ray Durfee, Charles Gasper and Richard Latta appeared and | 
protested against the allowance of the company’s application. | 
The local office, how ever, approved the proof submitted and recom- 
mended that the applicant be allowed:to purchase and receive patent. | 
From this Gasper and Latta appealed. . 
— On February 18, 1893, your office considering this ae affirmed 
the action of the loab office, and decided that the company should be 
allowed to make entry of said tracts. From this the: protestant Latta 
appealed to this Department. 8 
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The record shows that the land involved i in \ this controversy ites out- — 
- side of the ten mile limits of the grant to what afterwards became the — 
Chicago, St. Paul, Minneapolis and Omaha Railroad Company, but 

within the limits of-the fifteen mile indemnity withdrawal. That on 
August 15, 1884, the same was purchased by Jay Cooke, of Philadelphia, 
Pennsylvania, from said railroad company. That by deed, dated Feb- 
ruary 20, 1890, said Cooke conveyed to said St. Louis Water Power 
Company the land in controversy. The proof made by the Water 
Power Company disclosed the fact that said Cooke made said purchase 
for said company, and not in his own individual behalf. 

In assigning errors the appellant contends that your office erred in 
holding that a corporation is a person qualified to purchase under said 
act of March 3, 1887; in concluding that surplus indemnity lands are 
or can be excepted from the operation of the grant; in concluding that 
one who enters upon lands as a settler subsequent to March 3, 1887, 
and prior to the application to purchase under section 5 of said a 1s: 
not protected by the second proviso of said section 5; in holding that 
_ the settlers had no standing before the Department, and in not holding 
that the land is subject to settlement and entry at the time the prot- 
 estants went upon the same. | 
It has long been established both in this country and iu England that 


a remedial statute will be so construed that those who are within the — 


mischief shall be considered entitled to the remedy, though not men- 
tioned in the law. In other words, that the remedy of a statute must 
by construction be extended to all that appear Dy the conditions to be. 
aggrieved. | : 

In the case ander consideration it 1s aduiiteed that the purchase from 
the railroad company by. Jay Cooke was in reality the purchase by the 
corporation. The purchase by this corporation of these lands sold to 

it through Cooke by the railroad company as part of the latter’s grant — 
places the Water Power Company within the mischief contemplated by 
the 5th section of the act of 1887; hence, it is entitled to the remedy 
given by the act, without regard 60 whether it be expressly named in 
said act or not. See Telford eé al. v. Keystone Lumber Company, on 
_ review (19 L. D., 141), | 

The fifth section of the act of March 3, 1887, being remedial iu its 
character, was intended to protect those who had purchased lands _ 
under a belief that the vendor had good title to the same. It has been » 
held by this Department that the statute referred to related to any and 
‘all lands, whether within the primary or indemnity limits, which the 
railroad company had sold, representing them to be part of its grant. 

The second proviso in section 5 act of March 3, 1887, applies only to 
the case of lands, which at the date of the passage of the act had been 
- settled upon after December 1, 1882, by parties claiming in good faith 
a right to enter the same aaiee the settlement laws,in ignorance of the 
rights or equities of others in the premises. a L. D., 607.) 
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As the said protestant did not settle upon the land prior to er 35 
1887, he is not protected by the proviso and is entitled 10 esusidera: 
tion by reasov thereof. 

In view of what has heretofore been. said, your. ace dcerdes in this 
case is affir med, and the applicant will be allowed to make the purchase. 


————t 


SOLDIERS’ HOMESTEAD —RESIDENCE—EQUITABLE ACTION. 
| James P. Roov. 


A soldier’s homestead entry made in good faith without the requisite period of resi- 
dence, and in the hands of a bona fide transferee, may be equitably confirmed,. 
where it appears that the entryman was never definitely notified as to the true 
character of the defect i in his entry, and failed tos secure such information after ; 
due i inquiry. 


Secretara yo Smith to “the Comnaeione of ie. Gener al Land Office, May 
(J. I. H.) + 44, 1896, oe (J. AL) 


The land involved herein is the 8.4 NE. 4, or iDe 4 NW. 4 of See. 7,. 
TON, R.2 W,, 1 M.D. M,, Marysville, California, land district, 

duly 13, 1891, James P. ‘Root mude homestead entry for said tract. 
under Bao: 9305 R. 8., accompanying his application with a certificate — 
from the Adjutant General of California, showing military service in 
the army from November 4, 1864, to April 13,1866. The register wrote 
the following words across the face of the homestead application:. 
- “Claims settlement ne 1890,, Act 8 ae 1872, perigee ene enre 

mos. 14 days.” : 
April 4, 1893, Root made final proof showing residence on the land 
for two years, six months, and twenty- eight days. It will be observed 
that the entrymau’s military service was for a period of one year five. 
months, and nine days, and that his term of residence and military 


_ service combined amount to only four years and seven days, instead of — | 


five years, the required period. The local officers, however, issued final: 
certificate to him under their erroneous caleulation as to the term of his. 
military service. a 

. Your. office on February 18, 1894, signed the local siibena, staline: 
the facts in full and directing them to notify the entryman that he will. 
be allowed to submit supplemental proof, without re-advertising, when > 
ne can show such continued residence upon the land, as will with the- 


time of his residence and military service shown by his proot, amount. 


to the full period of five years. 

The local officers, instead of advising the sia fully of the con- 
| tents of said letter, notified him,.on March 6, 1894, that your office re- 
quires him to ais supplemental proof owns continuous residence. 

on the land for one year after making final proof. ; 
This notice was very unsatisfactory. The entryman footed aude: 
date of March 12, 1894, stating that the Adjutant General’s certificate, 
filed with his homestead application, shows his military service to be- _ 
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for two years, five months and fourteen days, and that his final proof 
shows residence on the land for two years and seven months, making 
the five years of military service and residence required. He fatenre 
requested to be advised in what respect his final proof is insufficient, 

and for what reason he is required to make supplemental proof. On 
~ the same day he wrote a.letter to the attorney whom he had engaged _ 
to attend to the submission of his final proof, informing him of the 
~ notice he had received, and requesting him to investigate the matter 
and ascertain if any mistake was made in the final proof. The attorney 
took no action in the matter further thau to file the letter in the local 
office. March 18, 1894, G. W. Scott, the eutrymai’s transferee, wrote 
to the local officers, advising them that Root claims to have served in | 
_ ‘the army for two years, five months and fourteen days, as evidenced by 

the Adjutant General’s certificate. In said letter Scott requested the 
local officers in LKoot’s behalf, to write to Root giving him detailed infor- 
mation, showing wherein the final proof is defective. March 26, 1894, 
Root again wrote to the local officers, stating that he had filed the Ad- 
jutant General’s certificate in their office, and requesting its return to 
him. April 3, 1894, Scott wrote another letter, informing the local 
officers that he had bought the land from Root, that Root lived on the 
land only four months after making final proof, and that he claims to 
have served in the army for two years, five months and fourteen days. - 
He therefore requested them to give him explicit information about the 
matter. April 22, 1894, Scott transmitted to the local officers a certifi- 
eate of the Adjutant General of California, dated April 21, 1894, show- 
ing the time of Root’s military service to be one year, five months and 
nine days. In his accompanying letter Scott stated that Root thought 
he had served in the army for two years, because he was enrolled i in 
1864 and mustered out in 1866. | 

To the inquiries of Root and of Scott in his behalf, and to the en- 
quiry of Scott in his own behalf, the local officers made noreply. May 
18, 1894, the register transmitted the letters. written by Root and Scott 
to your office, and reported as follows: 

In complying with requirements contained in your letter “‘C” of February 18, 
1894,in the matter of ‘‘final proof” of James P. Root, I have the honor to report, | 
that after considerable delay and correspondence [ have succeeded in procuring a 
copy of the “Honorable Discharge” of said James P. Root, together with some of 


the correspondence which I have taken the liberty of transmitting for your further 
action in the matter, as itis left in a very unsettled state. 


wt all be observed that it was not necessary for the local officers to 
_ procure a copy of the honorable discharge (the certificate of the Adju- 
tant General of California, filed by Scott); that the same was not pro- 


eured through any effort on their part, and that they should have .— 


answered Root’s inquiries, instead of transmitting the letters written 

by him and Scott to your office. - | 
June 20, 1894, your office directed the local officers to advise the 

parties in Tet that they will be allowed thirty days from receipt of 
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notice within wilich to show cause why Said final homestead entry. 
should not be canceled for nou-compliance with the homestead law as 


~ to residence and cultivation. 


December 7th, 1894, the local officers esapamiitied evidence of service 
of notice by sili g-a registered letter to Root, at his last known 
address, on October 11, 1894, which letter wisoranied unclaimed with 
- the postmaster’s endorsement “removed and address unknown.” June 
19, 1895, your office held the entry for cancellation. February 16,1895, 
Scott filed a petition alleging under oath that he purchased the land 
from Root on April 17,1893. He therefore prayed that said decision of 
‘June 19, 1895, be set ere and that he be allowed to prove that he pur- 
. chased the lend and that thereupon patent issue to him. Ina separate 
letter filed on the same day Scott’s attorney requested that in case of 
denial of the petition the entryman’s final proof be referred to the board 
of equitable adjudication. May 6th, 1895, your office denied the peti- 
tion, aud dechued to refer the proof to the board of equitable adjudica- 
tion on the holding that transferee could acquire no greater rights than 
the entryman had. Scott’s appeal from said decision brings the case | 
before me for consideration. It must be presumed that entryman made 
his final proof on April 4, 1893, in good faith. In his petition Scott states 
that he purchased the land without notice of the defect, April 17, 1893. 
From the circumstances in the case it is reasonable to iheliave that he 
purchased the land in good faith. The letters above referred to indi- 
cate that the entryman was perplexed by the meager notice to offer — 
supplemental proof, given by the local officers March 6, 1894, ~_ 

- He earnestly requested to: be informed in what particular. his final 
proof is insufficient, and for what reason he was required to make sup- 
_ plemental proof, and should have been given the desired information. 

While it is probable that Scott notified the entryman of the time of his 

‘military service as shown by the certificate he had procured April 21, 
1894, from the Adjutant General of California, the presumption doés 
not warrant the finding that he did notify him. The mere notice to 
the entryman to make supplemental proof showing residence on the 
land for one year after making final proof, was not sufficient, There is 
nothing in the record to show that he ever found out why he was 
_ required to make supplemental proof. In view of that fact your office 
erred in requiring him to show cause why his eaity should not be 
canceled. 

It would be improper for the seus aneae after the lapse of three 
years from the date of final proof, to undertake to ascertain the entry- 
man’s address, and it would be inequitable,.in view of the treatment | 
he has received at the hands of the local officers, to require him at this 
late day to make supplemental pin or submit to the cancellation of : 
the entry. : 

The appellant’s request that the final: proof be submitted to the Booed 
of equitable adjudication is therefore granted. : 

The decision of your office is accordingly reversed. 
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JUDICIAL PROCEEDING—FINDING OF FACT—JUDGMENT. 
VIDAL @, BENNIS (ON REVIEW). 


A finding of factin a judicial proceeding can not be accepted by the Department as am 
adjudication where such fact does not appear to have been in issue or embraced 
in the judgment of the court. 


Secretary Smith to the Commissioner of the General Land Office, May 
44, 1896. (di. M. R&R.) 


This case involves the 8.4 of the SE.4 and the 8.4 of the SW. + of 
Sec. 25, T.17 S., R. 1 W., Los Angeles land district, California, and is 
before the Department upon motion for review by Margaret Bennis, of 
departmental decision of February 10, 1896 (22 L. D., 124), in which, 
among other things, it was decided that as between Margaret Bennis 
of New York City, New York, and Jane Bennis of California, the. 
| Departinent would recognize the latter as the true widow of Spiro 
Bennis, the deceased entryman, it having appeared from the record 
that Jane Bennis was married to Spiro Bennis, May . 31, 1890, and that 
she “continued to live with the entryman, Bennis, up to the time of 
his death on the 12th day of Aug ust, 1892; that prior to 1871, while in 
the city of New York, Spiro Bennis was married to Manzaret Bennis; 
that in that year he removed to California and his wife refused to - 
‘accompany him; that he had not seen his former wife for over twenty 
years, and at the time of his death had not heard from her for seven- 
teen years and believed: her to be dead; that this statement was made 
by her husband after he had been informed by the attending physician 
that he was about to die, and about twelve hours prior to his death.” 

In view of the provisions of the California civil code, Section VL., 
balay declares a subsequent. marriage to be illegal and void save where 

“‘(1) the former marriage has been annulled or dissolved”; or ‘ (2) 
unless such former husband or wife was absent, was not knowu to such 
person to be living for the space of five suceessive years immediately 
preceding such subsequent marriage, or was generally reputed and was 
believed by such person to be dead at the time such subsequent marriage 
was contracted; in either of whieh cases the subsequent marriage is 
valid until its nullity is adjudged by a competent tribunal,” it was 
held that such subsequent marriage would be recognized é until its 
nullity is adjudged by a.competent tribunal.” 

The motion for review raises, in effect, two questions: First, that 
the judgment heretofore rendered, and which is now about to be 
reviewed, was based upon ex parte evidence; that the same should 
have been remanded for the taking of testimony in order that the 
Department might intelligently pass upon the question of who was 
the widow of Spiro Bennis within the meaning of the homestead law; 
and, secondly, that the alleged marriage has been annulled by a court- 
of competent jurisdiction, to. wit, the Superior on in and for San 
Diego se a dts | 
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This. Devartioent: is without authority to order a hearin; g to cdeter- 
mine the question first raised by the movant. Such issues are left for. 
the courts, where the rights of parties can best.be asserted... 

In support of the other ground of error raised, a certified copy. of 
| the sinement of the court is furnished. 


IN THE SUPERIOR Court OF THE jouer or SAN DIEGO, STATE OF CALIFORNIA. 


In the matter of the estate of Spiro Bennis, deceased. 


“This cause came on regularly for hearing on this 20th day of February, 1895, upom 
- the petition of Jane Bennis for the probate, of the alleged last will and testament of | 

. Spiro Bennis, deceased, and the grounds of opposition to the probate of said “will? | 

. filed by Margaret Bennis and Marto Bennis. | 
- Wm. Humphrey, Esq., appearing for proponent, Jane Bennis, <a Messrs. Sweet, 
Sloane and Kirby and J. M. Robinson, Esq., appearing as counsel for contestants 
and the court, having heard the proofs of the respective parties and considered the 
_ same and the records and papers in the case and the arguments of the respective 
attorneys thereon and the cause having been submit ted to the court for its decision, 
the court now finds the following facts : . 


I. 


That at the time of signing the instrument filed herein by the said proponent Jane 
Bennis alleged, in her petition to be the ‘last will and testament” of Spiro Bonniss ' 
deceased; the said Spiro Bennis was not of oa and disposing mind, 

II. | | 
That said alleged will was not sipned by any person: as a witness at the request of | 


said Spiro Bennis and that the said Spiro Bennis did not request any person whom- 
 goever to be: a witness of the execution or signing. of said instrument ERY. him... 


. III. 
That said Spiro Bennis did not.at the time of subscribing his name to said instru- 
ment or at any other time publish or declare the instrument to be his last will. 
. . . . _ Ly. : “ é 


That said Spiro Bennis never acknowledged the said instrument to be his last 
will” or testament. - 
. | Vv. 
That the said peony) Jane Bennis, was never the law ful wife of the said Spiro : 
Bennis. . | 
VI. 


That dad contestant, Margaret Benuis, and said Spiro Bennia were on the 25th a | 
day of January, 1868, married, and from that time to the death of the said Spiro | 
Bennis were husband and wife and that she) is NOW the widow of said Spiro ee . 
deceased. ; 

From the above. facts the Court finds the following conclusions of law: 

| i | 

That the said Spiro Bennis was incompetent to make a will: 

That said alleged will was not duly executed and attested. | . 

That said alleged will was invalid. “g 23, By 


10332—voL 22-38 
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| , | ; Ty, 
That said asia: Bennis died intestate. 
_ And the court further finds that the aforesaid jieenaient filed. teat and. alleged 
‘in said petition to be the last will of Spiro Bennis, deceased, be not admitted to pro- | 
pate, and that the probate thereof be and the same is refused and denied, and the’ 


contestants Margaret Bennis and Marco Bennis, are entitled to have and recover of 
and from the said Jane Bennis the sum of their costs in said action. 


‘The issue joined here was whether acertain written instr ument alleged 
to be the will of Spiro Bennis, deceased, was entitled to probate as | 

such, and upon this issue thus joined, the court found, among other 
| sufficient reasous for rejecting it, that the said Spiro Bennis at the time 
cof the making of the alleged will, was not of sound and disposing 


"mind, which finding was conclusive of the question at issue. 


_ Itis true that in the fifth finding of fact by the court, it is found that 
Jane Beunis was never the lawful wife of Spiro Bennis, and in the sixth 
finding ot fact that Margaret Bennis is the widow of the deceased 
 entryman, but these questions were not before the court, or at least are 
not shown to have been by any papers filed with the motion for review. 
It was the duty of the petitioner to have shown that these questions | 
were properly before the court and to have pleaded a special statute, 
if any existed, upon which she relied. Inthejudgment of the court the 
‘question of who was the legal widow of the entryman was not adjudged. 
In the absence, therefore, of such judicial determination, the motion 
- for review is dismissed, and the former decision of the Department is 
adhered to and affirmed. 


- HOMESTEAD—ADJOINING FARM ENTRY—EQUITABLE OWNERSHIP. 
PEIRCE U, SNOW. 


An adjoining farm entry, under section 2289 R. 8., may be properly based upon the 
equitable ownership of an adjacent tract. 


| penraany Smith to the Commissioner of the General Land Office, May 
14,1896. © .. ... (B..M. RB.) 


This case involves the EH. 4 of the NE. + of Sec. 4, fT. 33 N., R. 24 W., 
St. Cloud land district, Minnesota. 
- The record shows that on August 22,.1888, Charles B. Snow made 
adjoining farm homestead entry for the above described tract. | 
July 23, 1894, Edward ©. Peirce filed an affidavit of contest alleging 
that the sniryiianl had never settled upon the land and was not the 
owner of any adjoining land. 
| Testimony having been submitted before a justice of the peace at. 
Oak Grove, Anoka County, Minnesota, September 15, 1894, and a 
hearing having been’ had before the local. officers September 4, 1894, 
on October 4, 1894, they rendered their decision in which they recom- 
mended that the entry be canceled, holding that Snow was not the 
owner of the land he alleged to own, to wit, the Ww. Es of the NW. tof 
Sec. 3, same bownellp and range. 
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Geil appeal, your office decision of March Zl, 1895, reversed the 
action of the local officers. ‘ 
' The evidence shows that one Stowell entered into a contract with the 
| St. Paul, Minneapolis and Manitoba railway company for the purchase 
of the W. 4 of said section, and subsequently in 1887 assigned his © 
right and title to the defendant, Snow, who went into possession of the 
land and who has continuously resided thereon ever since and improved 
the said tract, together with the land in controversy, by building a 
house, barn and stable upon the land so purchased, and has cultivated 

a portion of the adjoining farm. 
This entry was made under section 2289 of the Revised Statutes, 
which provides in part ; : 


And every person owning and residing on land may, under the provisions of. this 

section, enter other lands lying contiguous to his land, which shall not, with the 
land SO already owned and occupied, exceed 3 in the aggregate one lini aeed and sixty 
acres. : _ | , 
There is’ contained in the record the. affidavit of certain’ officers of 
the St. Paul, Minneapolis and Manitoba railway company in. which it 
is set out that the W. 4 of NW. +4 of section 3, was owned by the rail- 
way company on April 19, 1883; that ou. that day the company sold 
the SW. 4 NW. 4, Sec. 3, to James H. Stowell; that on June 3, 1884, 


2 the NW. i of the NW. 4 of Sec. 3, was also sold to Stowell, who; on 


_ January 22, 1887, assigned both ete acts to purchase to the defendants 
herein and that on March 11, 1893, Snow having made default in ‘pay- | 
ments, the contracts were canceled by the railway company. | 

This testimony was objected to at the time, as incompetent, and 
irrelevant. The evidence is ew parte, the testimony of the affiants was 
not taken, and it is not the best evidence of the facts it WBEOKS to 
establish. 

There is no question about the residence of the, defendant upon the 
land he claims to own, nor is there any dispute about his cultivation 
and improvement of the tract covered by his adjoining homestead 
eutry.. The only question is that of ownership under section 2289. of 
the Revised Statutes. , 

The evidence in this case—as distinguished from the testimony—is 
not of the most satisfactory or conclusive nature. 

In Carnes v. Smith (10 L. D., 100), it was held inter alia, (syllabus)— - 

Au adjoining farm entry under section 2289 R.8., may be properly based upon the 


equitable ownership of au adjacent tract; and, pestdence on .such -tract, for the 
period of five years after such entry, warrants the submission of final proof. 


And in Leitch v. Moen (18 L. D., 397 ), in speaking of a similar ques- 
tion, it was held, (syllabus)— 

A fraudulent deed purporting to convey a tract from the hoimesteaiee to ‘his son, — 
will not operate to relieve the entryman from the statutory disqualification imposed 
‘upon persons that own more than one hundred and sixty acres of land. 

Such disqualification also extends to one who holds lands under a contract ‘of pur-. . 
chase though the payments thereunder have not been completed. - 


4 
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‘Reasoning from analogy, that case becomes sonelisive of the one at 
bar. Snow was in possession under contract with the railroad company 
to purchase. Suppose he had failed to make the payments agreed 
upon, in view of his peaceable and uninterrupted possession, it would 
seem that the equitable title remained in him, and would so remain 
until otherwise determined by a court of competent jurisdiction. 
However that may be, the burden of proof rested upon the contestant 
in this case, and he has tailed to produce competent testimony to sub- 
stantiate the truth of his allegations. The defendant made out a 
prima facie showing of ownership, which has not been overcome. — 
J udgment affirmed, 


SURVEYED LANDS~ABANDONED MILITARY RESERVATION. 
WILLIAM COPPINGER Et AL, 


In the case of a military reservation established on surveyed land, where the out-. 
‘boundaries do not coincide with the lines of the public survey, and the fractional 


portions of the sections lying outside of the reservation are thereafter'surveyed.. 


and lotted, the complements of said sections within the reservation, on the sub-— 
sequent abandonment thereof, remain within the category of surveyed lands, 
as shown by the two plats of survey which sliould be taken together and treated | 
_ ag the single official pet: 


Secretar, y Smith to the Commissioner of the. General Land 1 Office, May 
(J. I. H.)} - - 4 4, 18960 | (EB. B., Jr.) 


I have considered the consolidated cases of William Coppinger and 
_ Elihu Coppinger, each, against the United States, on appeal from your 
office decision of June 1, 1895, affirming the rejections. by the local 
office at Durango, Colorado, of their coal declaratory statements, . 
offered March 4, 1895; that of the former being for | 
all that part of the W. 3 SE. i Sec. 12, and that part of SW. + Sec. 13, lying within 


the boundaries of the late Fort Lewis military reservation, ‘and the NW. + NE. + 
and NE. i NW. $ See. 13, in township 85 N., range 11 W.; of the New Mette: Po DL, 


and. of the latter | oe . 
for the NE. 4 SW. 4, SE. NW. 4, and all that part of NW. 1SW. 4, and all that 
part of W. 3 NW. 4 of Sec. 12, lying within the boundaries of the late Fort Lewis_ 
military reservation . i . 
said. township and range. 

_ The local office rejected these coal filings on the same day they were 
offered on the same grounds in each case, to wit: that 


the land described is not open to entry under the coal land laws beiug a ee of the 
Fort Lewis military reservation established by executive order January 27, 1882; 
and now subject. to disposal. only under act of July 5, 1884, for abandoned military 
‘reservations, and the Hon. Secretary of the Jnterior has not yet arranged for dis- 
posal thereof under said act of Congress; and also there being no triplicate plat of 
said ae on Eras in this Qoeal) office @ deseribing land. as in declaration. 
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.Qn' appeal your said office decision properly held that the lands 
included within the boundaries of what was formerly the said reserva- 
tion (except as to certain sections therein not involved in this case)’ 
having been restored to the publi¢ domain, and to the jurisdiction of 
‘this Department, by executive order of Febriary 12, 1895, under the 
‘act of July 5, 1884 (23 Stat., 103), the coal lands therein swote not sub- 
ject to disposal under said act, but under the law relating to coal lands 
(Sections 2347 to 2352, inclusive, Revised Statutes), and that the first 
ground of the local officers’ decision was therefore error. Your said 
office decision also properly held that the act of August 23, 1894 (28 
Stat., 491), did not apply to these cases. The affirmance by your office 
of: thé rejections of said filings by the local office is ou the ground that 
declaratory statements under the coal land jaw must’ be for surveyed | 
lands only, and that the land filed upon being unsurveyed and unsub- 
divided public land at the date the filings were offer ed, was, ther efore, 
not subject to appropriation thereunder. 
_- What bas already been said by me herein disposes of the ennai: in 
_ these cases, except as to the contention therein that your office erred | 
‘in holding that the land was unsurveyed and unsubdivided, and hence 
not subject to appropriation as coal land. The records of your office 
show that said land is all within sections 12 and 13, T. 25 N., R.11 W,, 
Colorado, and was formerly part of said reservation, established as 
aforesaid; that the public surveys were extended over this entire town- 
ship in 1880, and that the township plat thereof was filed in the proper 
local office July 13, 1880; and that the boundaries of said reservation 
within said township not conforming to the subdivisional lines of the 
public survey thereof, and thus including within such boundaries por- 
tions only, of tertain quarter sections, among which were portions of _ 
| quarter sections of said sections 12 and 138, the outboundaries of said 
reservation within said township were surveyed, and the verre 
plat thereof was filed in the local office April 24, 1884, 

_ This survey and plat thereof were made to facilitate the appr opria- 
tion and entry of the public lands in said township on the outer bor-. 
ders of said reservation, only. — All of the portions of quarter sections © 
above mentioned lying outside of the reservation were lotted and prop- 
erly numberei!, and their respective acreages determined. The corre- 
sponding portions within the reservation, as indeed is true of all the 
remaining legal subdivisions of the township within the reservation, 
were not shown on this plat, it being unnecessary to show them for 
the obvious reason that the establishment of the reservation withdrew — 
all the land therein from the jurisdiction of the Land Department, and 
hence from appropriation and entry under the public lund laws. | 

‘These said corresponding portions, though not then lotted, needed 


no additional survey to determine their position, boundaries, or acre- 


age. They were the complements of the parts of the quarter sections 
lying outside the reservation, and the survey of the latter made any 
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further survey within the reservation lines unnecessary. The original 
‘survey and -subdivisional lines of the township within the abandoned 
_ reservation were intact when said filings were offered, not having been 
affected in any way by the establishment of the reservation or the - 
sald survey of the outboundaries thereof.. The township within the 
abandoned ‘reservation was all- surveyed land, and hence. regarded 
as legally subdivided at that time in contemplation of law. The plat 
of the original survey and the plat of the said survey of the reserva- 
tion outboundaries, both on file in the local oftice when said filings 
were offered, were to be taken together, and, thus taken, constituted, 
as it were, the single official plat of the township. 

It was error to determine the status of the land, or any part tliereof, 
covered by said filings, relative to its classification as surveyed or. 
unsurveyed, or subdivided or unsubdivided, as your office has— done, 
according to the showing of the second of tié said plats, alone. The © 
descriptions. hereinbefore quoted from said filings, both as to the parts 
of the quarter sections, and as to the full quarter quarter sections 
_ therein indicated, must be regarded, in view of the record herein, and 
for purposes of said filings, as legal subdivisions within the meaning of 
the law. They were correctly taken from official plats, located the land 
by fixed and definite boundary lines of the public survey, and indicated 
the acreage sought to be taken under each nner 08 acres in the 
first and 114.08 in the second. 3 

Since your office decision still another plat of the township has oean 
_ filed in ‘the local office (July 23, 1895), on which the parts of certain 
quarter sections above mentioned: within the lines of said reservation, 
are shown divided into lots; and on August 2, following, William 4 
Coppinger and Elihu Coppinger, each, offered arena filings for the 
same ground embraced in their original filings, respectively, but describ- 
ing it, in each Instance, mcooranet to the subdivisions Shown: on this 
~ latest plat. 
So much of your office decision as. affirms the icotion of said filings 
is accordingly reversed. You will direct the local officers to file the 
original declaratory statements of these parties as of the date when. 
they were offered, and to allow the amendments thereof above indicated. 
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DESERT LAND FINAL PROOF—PROTEST. 


DUNPHY v, FLOWERS. 


A Sotadk gee the eilow gies of desert land final proof, ¢ on the ground of ‘iis fail- 


ure of the entryman to secure a water supply and effect reclamation, must be — 
dismissed, if on the day ailvertised he does not submit final proof, and further » 
time therefor exists under the statute, | 
Seer ers Smith to the Commissioner of the General jane Office, Maa y 
14, 1596. , | (Ww, FE. 3 M.) 


2 On J une abe 1892, Howard D. Flowers made desert land entry of lots 
Sand 4, the 8. $ of the NW. 4 and the SW. 4 of section 2, township 1 
N., range 3 E., within the jana district of Bozeman, MonpauaS and on 
November 9, 1893, he made publication of his intention to make final | 
proof on: Pacem bee 18, following. On the last named date Thomas EK. 
Dunphy filed a protest alleging, in substance, failure to make the 
required expenditure on the land, that a contract was made, before 
entry, to convey the: land, that the entry was made for the benefit of 
certain other persous named, and failure to acquire the Ley water 
rights. : | _ 
’ Flowers did not. offer his final proof op the advertised date for the 
Teason,. as stated by him in his testimony, that he did not have the 
money to make the required payments. A hearing was held, however, 
on the issues raised by the protest, and the register and receiver dis- . 
missed it and recommended that the entry remain intact. This decision: 
was affirmed by your office and the case is now here on further appeal. 

The entryman has until June 11, 1897, to make his final proof. 28 
. Stat., 226. Since he has not offered his final proof, all charges as to 
failure in the respect of reclamation and securing water rights and 
supply, must fall, This is the practice in pre-emption cases, and the . 
rule is equally applicable here. McCracken ¢, EOE 3 1, Dz, 3995, 
Haley v. Harris, 13 L. D., 136. | 
AS to the remaining allegations, the testimouy is conclusive that the 
entry was made tor the exclusive use and benefit of the entryman and 
that sums much in excess of the amount required by law have been 
expended on the land. | 

‘The decision oe fr om is affirmed. 





| WAGON ROAD GRANT _DEFIerTE LOCATION. 
| McDoWELL v. THE DALLES MILITARY WAGON - Road Co. 


The grant ‘to this company by the. abe of F ebr uary 25,. 1867, is a grant in. place, aud _ 
the rights of the road thereunder attach on definite location. 


ee Smith to the Commissioner of the General Land Office, May 
: . 20, 1896. | "9 “CASE, 
A decision was rendered in the above entitled case by the Depart- 


ment on March 7, 1896, in which your. office action i holding the entry 
or McDowell for. cancellation was affirmed. so 
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The land involved was ‘the NE. J + of the SE, 4, Lot 5 and the SW.4 of | 

the SE, 4 of Sec. 31, Tp. 19 S., RB. 47 E., Burns, Oregon. : | 
The entry of MoDowell a. held for cancellation by your office 
_ because. it conflicted with the prior right of the Wagon Road Company | 
_ under its grant (14 Stat., 409). , 

McDowell has now filed. In this Department two affidavits fo show 
that at the date the right of the Wagon Road Company attached the 
land was in the possession of a settler, and he requests a hearing on 
the question as to whether the Jand- was or was not excepted from the 
operation of the grant by reason of such settlement. 

_ By the grant in question (February 25, 1867, 14 Stat., 409), Congress 
granted all the “alternate sections ot public lands, designated by odd 
numbers, to the extent of three sectious in width on each side of said 
road,” except ‘any and all lands heretofore reserved to the United 
States, or otherwise mnprapetates by act of Congress or other oe 
tent authority.” | 

This grant is clearly a grant in place, and die: right of the road 
_ attached on the fing of the map of definite lovation, November 1, 
1869. In this case it is claimed the settlement existed at the date of 
withdrawal, on December 14,1871. As this was after the right of the 
road attached, it is unnecessary to determine whether settlement excepts 
the land from the operation of this particular grant or not. | 
For this reason, such a hearing would avail poems: aud the motion 
ds denied. : | | 


FINAL DECISION-REVIEW-RULE TO SHOW CAUSE. 
NORTHERN PACIFIC R. R. Co. v . ROSENCRANCE. 


A final decision of the General iid Office should not be ceouened by the commis- 
sioner in an ex parte proceeding, and the judgment therein modified without 
prior notice to the adverse party in interest; but if such action is thus taken, 
and the party adversely affected thereby is then notified of his right of appeal 
therefrom, such notice should be treated as a rule to show cause why the judg- 

“ment, as modified: should not stand, anid his appeal as the answer thereto. 


¥ 


Seoretar y Smith to the Commissioner of the General Land Office, Mag y 
(W. A. I.) 80,1896. ~ (J.I.) 


This case involves the SE.4 of the NE. } and lot 4 of section 23, T.9 
N., BR. 28 E., containing 62.55 acres of land in Walla Walla land istiiets 
Wy ashiiio ton: It is brought before this Department by the appeal of 
Benjamin Rosencrance from your office decision of January 26, 1895, 
holding for cancellation his pre-emption cash entry No. 3088 of April 11, 
1885, as to the SE. $ of the NE. 4 of lot 4 of said section 23, (part of the 
land embraced in said entry), upon.the ground that said subdivisions 
were within the granted limits of the Cascade branch of the Northern 
Pacific Railroad Company as authorized by the joint resolution of May 


DECISIONS. RE LATING TO..THE. PUBLIC. LANDS. : 601 


31, 1870 (16 Statutes, 378), and were vacant’ and unreserved nage on 
June 29, 1883, the date at which the map of. definite location oe said» 
Cascade branch was filed in the General Land Office. | : 
_ On October 4, 1880, the company filed its map of definite location of its 
main line trom Wallula to Spokane Falls, opposite the tracts involved - 
here. And on June 29, 1883, it filed its. map of definite location of its 
‘branch line from Yakima to Ainsworth (a station about twelve miles 
north of Wallula on the main line), opposite said tracts. 
_ On January 3, 1867, oue Stephen D. Martindale made homestead 
entry—No. 665 of the SE. 4+ of the NE. 4, the Sw. 4 of the NE. 4 and 
lots 2,3 and 4 of section 23 aforesaid containing 447.10 acres. “Said | 
entry remained of record until November 2, 1871, when it was canceled. - 
Oud anuary 8, 1872, one William Hatch filed his pre-emption declar- 
atory statement for all the tracts aforesaid alleging settlement on 
November 2, 1871, the date of the cancellation of Martindale’s entry. 
On June 7, 1872, Hateh transmuted his pre- joa filing into a home- 


- stead entry No. 90, of the SE. 4 of the NE. 4 and lot 4 of section 23, - 


containing 62,55 acres; and on the same day one Smith Burnham made 
homestead entry No. 91 of the other tracts embracei in Hatel’ s filing, 
to wit, the SW. 4 of the Ni’. 4 and lots 2 and -3 of said section 23, 
containing 84.55 acres. | , 
Hatch’s entry of the SE. 4 of the NE. 4 ind lot 4, remained of record 
~ until November 2, 1882, when it was sanceled for bandon ment, because 
ten years had elapsed after eutry without tender of final pr not And 
the Northern Pacifie lailroad Company contested Burnham’s oe OF 
the SW. + of the NE. 4 and lots 2 and 3. | 
—. On ‘November 21, 1882, your office dismissed the ‘contest, Sait etd . 
Burnham’s entry intact The company appealed and on March 23, 1884, 
this Department affirmed said decision. 

On August 14,1884, Burnham relinquished his ee and the same 
was canceled. And on the same day, Benjamin Rosencraiice filed his 
- -pre- emption declaratory statement No. 5332 for lots 2, 3‘and 4 and the 
S. 4 of the NE. 4 of said section 23 (including the 62, 55 acres of Hatch 
and the 84.55 acres o' Burnham), alleging settlement on August 12, 
1884. “On April 11, 1885, after due publication, Rosencranee made final | 
proof ancl nent and procured final certificate of etry of the whole 

of the tracts aforesaid. | 

. Sometime afterwards (the record before me does ob show when or 
how), the Northern Pacific Railroad Company contested Rosencrance’s 
pre-emption cash entry aforesaid, and claimed all of said tracts under 
its grauts. On January 21, 1893, your office found that all of said tracts 
“were covered by existing prima facie valid filings and entries at the 
several dates of filing maps, (1) of general route, (2) amended general | 
route, and (3) definite location, and the withdrawals following, and 
were excepted from the operation of the Northern Pacific grants;” and 
therefore “held the Rosencrance entry for approval for patenting;” 
and rejected the company’s claim, | | 
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Notice of said decision was served upon the company. No appeal. 
was taken. Whereupon, the decision was declared final.and the case 
was closed, by your office letter “F” of July 7, 1893, addressed to the 
local officers. Your office thus transmitted to osener ance the highest 
evidence (except probably a patent), that the Executive Department 
could furnish, to establish his title and assure his quiet DUSSESSLOE of 
his property. | 

Nevertheless,.more than a year and a half ee ds, to wit, on 
_ January 26, 1895, your office, without notice to ta Soa re- gues | 
the closed case, and gave the following reason for doing so. 

The attention of the office has been called to the fact, that while the decision as 


above was correct as to the main line, part of the land involved passed to the « com- 
pany upon definite location of its branch line. 


_ It appears now, that on J anuary 2 , 1895, the are for the North- 
ern Pacific Railroad Company roaident in the city of Washington, 
D. C., filed in your office a letter, in which after reciting that “On 27. 
_* November, 1894, your office filed for patent (Division *F”) Walla Walla 
cash entry No. 3088 of Benjamin Rosencrance for the S. 4 of the NE. + 
and lots 2, 3 and 4 of section 23, T.9 N., R.28 S., W. M.”, he proceeded 
to refer to your office decision of January 21, 1893, and suggested that 
your office had not determinéd the rights of the company under the 
grant for-its branch line. He then called attention to the fact that in 
the interval between the cancellation of Hatch’s entry on November 2, 
1882, and. the filing of Rosencrance’s pre-emption declaratory statement 
on Anieaet 14, 1884, the company on June 29, 1883, filed its map of» 
definite isea eon of its branch line. And withont offering any evidence 
‘ or making any statement as to the actual status of the land during 

‘said interval, he requested your office to re-examine the case, and to 
take “immediate action to the exteut of suspension of the entry.” 
Thereupon your office proceeded ex parte to find as a matter of fact, 
that on June 29, 1883 (the date of the filing of the map of definite loca- 
tion of the Cascade Branch line), “the SE. 4 of the NE. 4 and lot 4 
aforesaid were vacant and unreserved.” The record did not “justify the 
finding that said land which had been under cultivation as a farm ever 
since January 3, 1867, the date of Martindale’s entry, wa ‘s in fact 
vacant and Gane sinicd on June 29, 1883. | 

Mr. Rosencrance should have been allowed a chance: to show cause 

why his entry should not be disturbed eighteen months after the case — | 
had been closed. He was entitled to know who it was that called the © 
attention of your office to the case again, after it had been finally 
decided for so long. The first notice that Rosencrance had of this ex 
parte proceeding was service of a copy of your office decision holding 

his entry for cancellation as to 62.05 acres of land; and informing him 
of his right of appeal. 

Under the circumstances, this Department is constrained to consider 
said notice as a rule to show cause why Rosencrance’s entry should 
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~ not be canceled as to 65.55 acres of land; and bis appeal and the a 
davit filed in support of it; as his answer 4: said rule, | , 
With the appeal are. affidavits of Benjamin Rosencrance, the entry: 
man, and John W. Ritchie, a neighbor, showing the following facts: 
_ Ou November 2,:1882 (which was the date of the cancellation of 
Hatch’s homestead entry of the SE. 4 of the NE. 4 + and lot 4 aforesaid), — 
Rosencrance was, and for some time previous thereto—as early as 
April, 1880,—bad been, living with his family in a house on said lot, 4, 
claiming, holding and using as a farm and place of residence the said — 
lot, and the contiguous SE. 4 of the NE. 4 of section 23. That besides 
his dwelling house, his improvements on lot 4 consisted of a stock-yard 
fenced in about four hundred feet square, with one hundred and fifty 
tons of hay therein, and a stable for stock eighteen by three hundred 
feet. On the SE. 4 of the NE. 4, he had four corrals, a stable tweuty by 
twenty feet, three quarter ofa ale of fencing, and ten acres of plowed 
land,—the other thirty acres being under cultivation as a meadow. 
His bien was on lot 4 near his dwelling house. And the two tracts, 
were all under one fence. His improvements were worth at least $1,000. ° 
During the winter of 1882-83 and spring of 1883,—prior to June 29, 
1883, the date of filing the map of definite location for the branch 
| inei6 spent four hundred dollars for grubbing on said land. On 
December 14, 1882, he offered to file at the Walla Walla land office his 7 
‘pre-emption Meslanatore: statement for said land, but the same was. 
rejected by the local officers on the ground of conflict with the graut . 
to the Northern Pacific Railroad Company. At that time, and until 
March 25, 1884, the case of Smith Burnham, (in which the only ques- 
tion to- a decided was, whether Martindale’s homestead entry and 
Hatch’s pre-emption filing were sufficient to except the tracts of land 
covered: thereby, from the operation of the company’s grants), Was 
pending on appeal before this Department. Rosencrance awaited the 
decision of that case, and in the meantime continued to reside upon, 
cultivate and improve said lot 4, and the contiguous forty acres. By 
departmental decision of March 25, 1884, Burnham gained his case, 
and the status of the tracts cvelved was determined, at least so far as- 
the claims of the Northern Pacific Railroad Company then asserted, 
were concerned. Whereupon Rosencrance bought Burnham’s posses- 
sory: rights, his improvements and relinguishment; and on August 14, 
1884, he filed his pre-emption declaratory statement for both tracts— 
the tract which Hatch formerly had and.on which Rosencrance had 
resided since April 1880, and the Burnham tract which Rosencrance. - 
took possession of on August 12, 1884, the date of his purchase from 
Burnham of the improvements on the land adjoining bis résidence. __ 
kosencrauce has shown sufficieut cause why his. entry should not be 
canceled either in whole orin part. His answer is perfect, if the facts 
alleged in the affidavits be true. The affidavits were filed in the local - 
office. on April 15, 1895, and were transmitted with the appeal to your 
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office, on May 27, 1895. The truth of the statements therein made, — 
has not been controverted by the company: or its ea tPORDeys even in 
argument. : 

Under these circumstances this Department would assume the facts 
‘stated in the affidavits aforesaid to be true, and would proceed to_ 
decide the case at once, but for the fact, that other attorneys appeared 
for the company on April 1, 1896, and filed in this Department a 
motion “that the argument and ev parte affidavits filed by Rosencrance 
may be returned to him, because no copies thereof have been served 
upou the Railroad Coe as required by the Kules of Practice.” 
While it does appear that Rosencrance’s appeal and specifications of 
errors were duly served upon the company, it doves not appear affirima- 

tively that the affidavits of Ros2necrance and Jobu W. Ritchie, and 
_ the argument. of Rosencrauce’s attoruey, were so seryed. The con- 
pany should be allowed an opportunity to traverse the statements con- 
tained in said affidavits if it desires to do so, and in that event.to have 
-a-hearing to determine whether they be true or not. So 

Your office decision of January 20, 1893, is heraig sit aside and 
anuulled. You will advise the railroad company of the allegations 
mace by Rosencrance in the affidavits herein referred to relative to 
settlement aud residence antedating the date of definite location of the 
branch line of its road, and in the event of its failure to file affidavits 
tending to show that serlenient and residence were not made and con- 
tinued as alleged, within thirty days from notice of this decision, that 
the claim of the company will be rejectel and the entry will remain | 
intact. Should such affidavits be filed a hearing will be proceeded 

with as in other cases made and provided. (Northern Pacific R. BR. Co. 
®. MeMahan, 17 L.D. , 507). 7 | 


REPAYMENT—DESERT LAND ENTRY. 
_JEDEDIAH F, Hotcoms. 


a entry of desert land within railroad limits at double minimum price is not an 
entry “erroneously allowed” on which repayment of the first installment of the 
purchase price can ibe made, where the entry is canceled for non-compliance with 
Jaw. 


Secretary Smith to the Commissioner of the General Land Office, May 
20, 1896. — (W.C. P.) 


I have considered the appeal of Jedediah FY, Holcomb from your 
office decision of February 8, 1896, refusing his application for the 
repayment of $80, being the preliminary payment made by him on a 
desert land entry for the E. 4 + of noe 8,T.14 N., BR. 75 W., CAEyORNG, 
Wyoming, land district. | | 

This entry was made December 24, 1881, and was canceled Septem- 
ber 22,1885, because of failure to inake pros within the time required 
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by law. About the last of January, 1896, the attorneys for the entry.. 
man filed an application for the repayment of the amount paid upon 
said entry. This application is made upon the theory that the act of 
1877 did not contemplate or include within its provisions lands of the — 


United States which, because of being’ situated within the limits ofa 


railroad grant, could not be sold for less than the double-minimum 
_ price. It is claimed that such lands were absolutely excepted from the 
operation of the act of 1877, providing for the sale of desert lands, and 
therefore the entry iu question was erroneously allowed and could not © 
have been confirmed, by reason of which the entryman is entitled to 
repayment of. the purchase money under the provisions of Sec. 2 of the 
act of June 16, 1880 (21 Stat., 287). In support of this contention the © 
~ case of United States v. Hicaler (160 U. S., 136), is cited. i 

It is well said in your decision that lie supreme court did not have - 
before it in that case the question of the legality of entries under the . 
desert land law for land within the limits of grants to railroads, the 
- only question being as to the price to be paid for that class of lands’ — 
under such entries. This fact should be borne in mind in reading said . 
decision and applying it to the case under consideration. here. The — 
: court said: ) = 


An examination of the statutes regulating the sale of the public lands is neces- 
sary in order to determine the question now presented. That question is, whether 
the act of 1877, providing for the sale of ‘‘ desert lands,” embraces alternate sections _ 
reserved to the United States, along the line of railroads for the construction of 
which Conpress made a grant of lands. 


+ 


~The facts i in the case are that Healey, who aa been. required to pay 
$9. 50 per acre for the land covered by his desert land entry, sought to 
recover one- half the money so paid, on the theory that the act of 1877, — 
— under which he had purchased the land, fixed the price at $1.25 per 
acre. The question was as to whether this class of lands was embraced 
in the provisions of the act of 1877 as to price, and this is what the 
court said. The whole tenor of the decision is to this effect. The — 
sense in which the word “embraces” is used by the court is clearly 
shown by one paragraph j in the decision. Iti is said : . 


Giving effect to these rules of interpretation, we hold that Scaretacies Taian and 

Noble properly decided: that the act of 1877 did not supersede the proviso of section — 
2357 of the Revised Statutes, and, therefore, did not embrace alternate | ‘sections 

reserved to the United States by a railroad land grant. | . - 


This Department has never held that the act of 1877 did not embrace 
desert lands within the limits of railroad grauts in the sense that such | 
entries of that class of lands were not allowable. On the contrary, — 
such entries have been allowed without question. It was held that 
the provisions of said act of 1877 as to price did not apply to these 
lands, and-in ‘this sense only was.it held that said act did not embrace | 
these lands, Itis evidently in this sense that the court used the word. 
“embrace” all. through said. decision. The court recognizes the fact. 


606 ~~ DECISIONS RELATING TO THE. PUBLIC LANDS. 7 


that. such entries have. béen allowed, and does not say specifically that 
the practice was wrong. It may be sufficient to say that the question 
not being before the court, it very properly refrained from making any 
such specific statement. If this be true, it is then sufficient for the 
determination of this case to say that the question of the legality of 
such entries has not been presented or passed upon by that court. 

The validity of such entries having been.recognized by this Depart- 
ment for so long a time with the result that much money has been 
invested. in the purchase and improvement of this class of lands.upon 
the faith of the construction given such law, is sufficient reason for 
hesitation in declaring such construction to be wrong. JI.am not 
inclined to so hold until more convincing arguments are presented | 
than those made in support of the application now under consideration, 
or until the supreme court shall have meunely held the practice to 
be wrong. _ . 

The fact remains fiat the ee in question was pot. pcneously 
allowed, and that patent would have issued thereunder if the entry- 
man had complied with the requirements of the law on his part. 

_ It appears by a late communication from the attorneys for Holcomb, 
that they have initiated proceedings in the courts for the recovery of 
this money. If. I were inclined to the opinion that he is entitled to- 
repayment, but still entertained a doubt as to his right, I would still 
hold it to be the better plan, under all the circumstances, to allow the 
courts to pass upon the question, t to the ne that it might be definitely 
settled. | 

The decision sapealed from, which refused ihe appHeation: for repay- 
ment, is affirmed. | 


RAILROAD GRANT-INDEMNITY SELECTIONS—CANCELLATION. 
_WILLEY Ve NoRTHERN Pactric Rk, BR. Co. 


A list of iaennity selections filed by the Northern Pacific company eahod. desiy vr 
nating the bases therefor, prior to the order of May 28,.1883, excepting said com- 
pany from the general terms of the circular of 1879 requiring such designation, 
is protected by said order of 1883, in the abserice of any intervening claim, and 
is not invalidated by the circular order of August 4, 1885, 
The Northern Pacific company is entitled to indemnity for lands aie aa from. its 
erant on account of a prior grant to another company. 
An entry allowed by the local office should not be subsequently held for ‘someelintion 
without first atfording the entryman an. SPDOneunaty to show cause why such: 
action should not be taken. 


Seoretary Smith to the Commissioner - of the General Land Office, Mar y 
20, 1896, 7 Ci. W. C.) 


‘With your office letter of May 5, 1896, was forwarded a petition for — 
writ of certiorari, filed on behalf of Norman Willey, in the matter of. 
the ease of Norman Willey ». Northern Pacific Railroad Company, 

involving the NW. 4 of Sec. ae T. 132 N., R. 2 Wiss cs land id 
trict, North Dakota, — 
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- From the showin g made in said petition it appears that this tract - 
is within the indemnity limits of the grant for said company, and 
on October 21, 1895, the local officers accepted the homestead applica- 


tion tendered i Willey, the same going to recor d as homestead sae - 


No. 21691, | 
This entry was cousidered Be your office | in Setter bé F ue of iDeceniber : 

26, 1895, and was beld for cancellation for oe with the selection 

made by the company on April 9, 1883, list No. 7 

_ From said decision Willey appealed, urging that the company’s selec- 

tion was invalid and no bar to his entry. 2 | 
This appeal your office returned because not accompanied by evidence 

of service upon the company, and fifteen days allowed under rule 82 of 

practice within. which to furnish evidence that service had been nade 

as required by the rules. | 
_ Thereupon the present petition was filed, in which it is urged that 


the selection of 1883 is invalid and has jn so adjudged inthe caseof 


Hall against said company, and that Willey was a settler at the date | 
of filing of the rearranged list, February 23, 1892. 

There are a great number of these peELOnS: all presenting meas 
tially the samé state of facts, and I have carefully considered the full 
showing made, and, waiving technical defects in the petition, must 
deny the same ecaase: as far as enone, the petitioner has suffered no 
injury by the action taken. 4 

‘The company fitst selected this land in list No.7, April 9, 1883, Said | 
list was not accompanied by & eee oan of losses to the erant as a 
basis therefor. | 

No right is shown to have intervened between that date and May 28, 
1883, the date of departmental cir cular excepting the Northern Pacific 
Railroad Company from the requirement exacted by the circular of 1879 
requiring the designation of bases for all indemnity selections. The 
selection was protected by said order and was’ not invalidated by the 
order of August 4, 1885 (4 L. D., 90). See Sawyer v. penne Pacific 
R. BR. Co., 12 L. D. 448, 

. The company, in October, 1887, filed a ieuionation of losses in bulk, 
which were rearranged in the list of February 23, 1892. 

. Willey alleges that he was a settler at the last. named date, ‘but 
whether prior to this time is not shown. The fact as alleged would © 
avail him nothing, as the selection of 1883 was, as before stated, pro- 


. tected by the circular of May 28, 1883, 


In the Hall case referred to, Hall alleged settlement in 1880, so that 
he was prior to the selection of 1883. 3 

The losses assigned by the company in the lists of 1887 and 1892 
were of lands east of Papen, Wisconsin. 
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In the case of the Northern Pacific Railroad Company, considered 
by this Department November 13, 1895 (21 L. D., 412), it was held that 
(syllabus): | | | 

The right of said company to form a connection with Lake Superior as its eastern 
terminus could be exercised either through actual construction of its own road, or 
through association or consolidation with some other company, and by the latter 
course said company, through an apparent consolidation with the Lake Superior 
and Mississippi railroad, from Thomson’s Junction, in Minnesota, to Duluth in the 
same State, secured such terminus, and thereby exhausted its right to fix the eastern 
terminal point of its road, by construction of its own line, if such consolidation was 
not in fact effected. But if such consolidation was not such an association or con- 
federation as contemplated by the granting act, then the eastern terminus of the 
grant is at Superior City, Wisconsin, the first yout at which said company, by its 
own road, reached Lake Superior. 

It appearing that lands east of Superior City have been made the basis of indem- 
nity selections in North Dakota, and that the actionof the Department hitherto has 
given color to such claim, itis hereby directed that the company be allowed sixty 
days from notice hereof withiu which to Bere anew basis for any selections avoided 
by this decision. 7 


Acting hereunder the company assigned new bases November 26, 
1895, the sufficiency of which is not attacked. 

Itis further urged that the losses as originally assigned were not 
proper bases for the reason that, if the lands were granted to the 
Omaha company under a prior grant, the Northern Pacific Railroad 
Company would not be entitled to indemnity therefor. 

In the case of Bardon v. Northern Pacific Railroad Company, 145 

U.S., 538, it is stated, in polerring to the cod for the Northern Pacific 

Railroad Company, that | 

the statute also says that whenever, prior to the definite location of the route of the 
road, and of course prior to the graut made, any of the lands which would other- | 
wise fall within have been granted, sold, reserved, occupied by homestead settlers, or _ 
pre-empted or otherwise disposed of, other lands are to be selected in lieu thereof, eter — 

This fully answers the last contention of counsel in the petition and, 
as before stated, the same is denied. | 

In this connection I must add that I cannot approve of the action 
taken in these cases, holding for cancellation, without first affording 
the entryman an opportunity to show cause, any entry allowed by the 
local officers, and in future you will apprise the entryman of any objec- 
tions that may appear to the recognition of his entry and first afford 
him an opportunity to show cause, before action is taken looking to _ 

cancellation of his entry. _ 
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RAILROAD GRANT—SETTLEMENT RIGHT=SELECTION. | 
- NortHERN PaciFic R. R. Co. v. Linon. 


When settlement and occupancy alone, at the time rights under a railroad grant 

, attach, are relied upon to except the land from such grant, it must affirmatively . 
appear that the party in possession had the right, at that Lea) to assert ‘a. claim 
to the bane in question under the settlement laws. 


Seor ‘etary Smith to the Commissioner of the General Land Office, May 
(We ALT.) | 23, 1896. Bes (6. W.P,) 


With your office letter of August 6, 1898, you “teaweinitied the case 
of the Northern Pacific Railroad Company v, Alexander H. Lynch, 
involving the NE. 4 of section 35, township 16 N., range 44 E., Walla 
Walla land district, Washington. 

Said tract is within the indemnity limits of said road, and was 
_ selected on account of the grant December 17, 1883. 

_ Lynch applied to make homestead entry of the land on October 27, 
1887, alleging settlement about August 6, 1854. 

“The company filed a protest against sai: application.. 

A hearing was had. The local officers decided in favor of Lynch. 
The company appealed. Your office affirmed the decision of the local . 
officers: 
~ The company appeals to the sDepae tment. 

The testimony shows that one William H. Evett went upon the land . 
in the spring of 1881, and erected a foundation for a house; that in 
June, 1881, he let his brother, J ames F. Evett, have his terest in the 
tract, who did some fencing and planted out a garden and some shrub- 
' .bery; that he built a house, a barn sixteen by thirty feet, with one 
shed twelve feet long-and one sixteen feet long, and he mioieckanon the 


: land in the fall of 1881, and resided thereon continuously until 1884, 


_ when he sold his claim, his possessory right thereto, to Alexander H. 
Lyneh; that Lynch established his actual residence on-the land in the 
— fall of 1884, and the same has been.continuous; that he built an addi- 
tion to the house twelve by fourteen feet wide and eighteen feet long, 
broke eighty-five acres, planted out an orchard of one hundred trees, 
and placed the whole tract under fence, and eae his improvements, are | 


~ avorth about $1,200.00. . 


‘The decisions of the Department hold that, within the indemnity 7" 
limits, the Northern Pacific Railroad Company has not such claim as © 
- will bar the acquirement of a settlement right, until it has made selec- | 
tion in the manner prescribed. The company cannot, therefore, -be 
held to have had such a claim as would bar the settlement right. of 
James F, Evett, if he was duly qualified to enter the tract under the 
settlement laws. - 

When settlement and occupancy alone, at the time the rights. under 
a railroad grant attach, are relied upon to except the land from such 
| 10332—VoL 2239 : | 
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grant, it must affirmatively appear that he party in ‘possession had the 


| Tight at that time to assert a claim to the land in question, under the 


settlement laws (Northern Pacific R. R. Co. v. Stark, 15 L. D., 53; 
Irvine v. Northern Pacific R. RB. Co., 14 L. D., 362). The testimony 
does not show that James F. Evett. was qualified to make an entry 
under any-of the settlement laws. . | 

The present claimant (Alexander H. Lynch) should be notified that 
he will be allowed to submit supplemental proot as to whether said 
Evett had at the date of the company’s selection the qualification to 
enter the land under the settlement laws, after due notice and service 
upon the company (Northern Pacitic R. R. Co. vy. McCrimmon, 12 — 
L. D., 554), . _ 

Your office decision is modified | accordingly. 


RAILROAD GRANT—INDEMNITY SELECTIONS—DESIGNATION OF -LOSS., 
St. PaAuL, MINNEAPOLIS AND Manrrospa Ry. Co. v. ROWAN ET AL. 


A list of indemnity selections resting on a designation of losses in bulk will not be 
regarded as a bar to the disposition of the lands so selected; nor will a sub- 


sequent specific designation of losses validate such list if five company isnot . 


entitled to make said selections on the losses so assigned. 


. : Seer etary Smith to the Commissioner of the cere alt Land Office, Ma yo 
| 28, 1896. _ (FW. G.) - 


i Have cousidered the appeal by the St. Paul, Minneapolis and Man- 
~ itoba Railway Company from your office decision of November 20, ° 

1895, holding for cancellation its list of indemnity selections covering 
certain tracts selected along its main line embraced in the application. 
of Luke L. Rowan and seventeen others. Said lands are within the 
St. Cloud land district, Minnesota. 

It appears from your office decision that these lands are within. 
the twenty mile or indemnity limits along the main line of said road 
and were included in list of selections filed April 22, 1885 (list No. 10), 
for which indemnity was designated in bulk. The indemnity: with- 
drawal made on account of the: main line was revoked Py departmental 
~ order of May 22, 1891 (12 L. D., 549). _ : 

Your office sociion held the company’s selection for ceniecilation 
because there had been no specific designation of the losses tract for 
tract as required under the order issued by your office in obedience to 
the direction contained in departmental decision in the case of La Bar 
». Northern Pacific R. BR. Co. (17 L. D., 406). 

In its appeal the company urged that the matter was one of fact and . 
that your office erred in holding that the company had failed to file a 
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specific designation of its lost lands, tract for tract, on account of said 
selection list No. 10. This matter is made the subject of a special 
report by your office letter of May 12, 1896, in which it is stated as — 
follows: — 


The company in its appeal alleges that on August 15, 1891, it transmitted to this 
office a copy of said list accompanied. with a specific designation tract for tract of 
the lands within its place limits in lieu of which said lands were selected and claimed; 
such selection being in. strict accordance with the regulations of the Devartmeric 
. And you direct that a careful examination of the matter be made by this office-of 
the facts as to whether such list was received. here on August 15, 1891, or at any 
other time, and report to your office. 

In answer thereto, I have the honor to report that, after diligent search, rearranged 
list No. 10, with others, claimed by the company to have been transmitted with let- 
ter of August 15, 1891, was discovered in this office. 

_ This list was received at this office August 19, 1891, and contains a desig nation of 
lost lands tract for tract as a basis for the selection of April 22, 1885, This latter. | 
basis is for lands along the St. Vincent Extension, whereas the selected lands aTe | 
along the main-line of the St. Paul, Minneapolis and Manitoba road. 

The designated basis of April 22, 1885, which in bulk equaled the selected ae 
was for losses along the main line. It will thus be seen that the company substituted 
an entirely new basis in its rearr ‘anged list No. 10. 


In the case of St. Paul, Minneapolis and Manitoba Railway Cots 
pany v. Hastings and Dakota Railway Company (13 L. D., 440), it was 
held that the specification of losses on the line of the St. Vincent Exten- 
sion can not be accepted as a basis for selections on the main line of: 
St. Paul, Minneapolis, and Manitoba Railway Company, and in the 
case of 3 Bar v. Northern Pacific Railroad Company (supra) you were 
directed to— | 
call upon all railroad companies having pending indemnity elections to revise 
their lists within six months from the date of your order, so that a proper basis will | 
be shown for each and all lands now claimed as indemnity, the same to be arranged 
_ tract for tract in accordance with departmental requirements, and that all tracts 
formerly claimed for which a particular basis has not been assigned in the mauner | 
prescribed, at the expiration of said six months, be disposed of under the terms of 
the orders restoring indemnity lands without regard to such previous claim. 

The designation made by the company August 15, 1891, on account - 
of the selections along the main line being of lands lost to the grant 
along the St. Vincent Extension, of said road, can avail the company 
nothing, and while in your report.it is admitted that your office decision 
was in error in holding that. the company had never filed a list of losses. 
rearranged tract for tract on account of said selection list No. 10, yet 
the action taken in your office decision must be attirmed, for the. reason 
that the designation as made was not a proper one, aa the land cov- 

ered by the applications of Luke L. Rowan and others will, in accord- 
ance with the direction given in the La Bar case, be disposed of without 
nOeen a: to the selection list of ake se 1885. 
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_APPLICATION—VACAN CY IN LOCAL OFFICE-SETTLEMENT. 
HILLEBRAND w, Surv | 


Applications to enter received during a vacancy ithaameeor the register must be 

| treated as simultaneous, on the resumption of business in the local office. 

-In the case of simultaneous applications to enter, where one of the applicants has 
settled upon and improved the land, and the other has not, the priority of right 

. should be accorded to the actual settler. . . 

Secretary Smith to the Commissioner of the General Land Office, May 

a 23, 1896. : (Fr. W. °C.) 


IT have considered the appeal by C. 8S. Hillebrand from your office 
- decision of February 14, 1895, rejecting his several applications to 
make homestead entry of the NW.4 of Sec. 10, 7.15 N., BR. 3 W., | 
Guthrie land district, Oklahoma, for conifict with the prior application 7 
‘by R. V. Smith. | 
This tract was formerly covered by the homestead entry of ine WwW. 
Coombs made April 26, 1889, commuted to cash entry August 22, 1893. 
Coombs’s entry was contested and the case regularly prosecuted to 
this Department resulting in departmental. decision of April 5, 1894, 
“by which Coombs’s entry was canceled for illegality, it being fear: 
‘that he had entered the territory of Oklahoma during the prohibited 
‘period. While the case was pending before this” ep runent: the | 
~ contestants withdrew. 
Prior to departmental decision of April 5, 1894, cuneate Goons 


entry, to wit, on February 26, 1894, W. D. pines the former register _ 


at the office in Guthrie, died ad his successor did not enter upon the 
‘discharge of his official duties until June 1, 1894. After the cancella- _ 
~ tion of Coombs’s entry and prior to June 1, 1894, numerous applications — 
were received at the local office to enter the tract formerly covered by 
-Coombs’s entry. Those material to the presenteontroversy areas follows: 
Ralph V. Smith, April 7, 1894; , 3 
Ohas. G. Hillebrand, April 13, 1894, and . 

Ralph V. Smith (2d application), May 21, 1894. | 
These several applications were not acied upon on account of the 
vacancy of the office of register, and on June 1, Smith renewed his 
application to make homestead entry accompanying the same with a 
new homestead affidavit. On the same date Hillebrand filed another — 
‘application to make homestead entry of this land, which application, 
together with the petition by Smith, was suspended because of the 


_ several previous applications which were undisposed of. 


- On June 3, 1894, the local officers recommended that Smith’s appli- 
cation received May 21, 1894, be accepted, holding that it was the first 
received after the Saucellaecd of Coombs’s entry.and that. the other 
applications should be rejected for conflict therewith. From this action - 
Hillebrand appealed and Smith also appealed, urging that his rights — 
should be held to be prior under his fir st apEpsenon presented April 
7, 1894. 
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The appeals by Smith and Hillebrand were pueidered ‘in your office, 
decision of February 14, 1895, in. which Smith’s contention. was sus-. 
tained, it being held that his application of ‘April 7,. 1894, was the. 
first ie the caticellation of Coombs’s entry and should ber allowed. ' 
to go of record.. From suid decision Hillebraud has appealed | ‘to. as 
Department. _ *. 


In this connection I might call attention to the fact that at the ame? re 


of filing his application on April 13, 1894, Hillebrand. alleged that he. 
was then residing ou the land and that he had made improvements. 
thereon valued at about $15U0, = 

In the case of Williams v. Loew (12 L. D., 091), it was held that 


an application to enter, filed during the vacancy in the register’s office is, in contem- 
. plation of Jaw, submitted for official action when the vacaney in said office is filled: 
(syllabus). 

This. decision : has never been overruled ‘and upon inquiry ‘i your. 
office I learn that the same has been the guide of your office in dispos-. 
ing of applications made during the vacancy of the office of register.. 
- Your office decision, however, seems to have misconstrued the effect of — 
said decision in according priority to one application over another 

presented during the time the office was closed. 7 7 
As before stated, applications presented during the vacaney are Sab 

mitted for official action when the vacancy inv the office is filled, Ot, as. 
stated in the language of the opinion: | 
But when the vacancy is filled, the machinery of. the office resumes its work and |. 
the register and receiver in the exercise of official duty proceed to aay ad 1caee all. 
eases on file and pending i in their office. 

. Those received during the vacancy must be, upon the resnmption of | 
business, treated as filed at that time, or as siiniltancons applications; 
and as Hillebrand alleged settlement upon and improvement. of the. 


land his application takes precedence over that of Smith, and he should 


be permitted to complete entry of the land. See rules for disposing of 
simultaneous applications, page 14, General Circular of October 30, 1895. 
Your office decision i is therefore Tver. 


OKLAHOMA LANDS-CHEROKEE OUTLET—BOOTH CERTIFICATE. 
W. E. Morris. ~ 


A refusal to issue a booth certificate ou acconnt of a statement by the applicant that 
~ he has been “in the Cherokee Outlet every other day to procure water for his 
own. use,” is not justified, where the application is otherwise in due form. 

Entrance within the Territory during the. prohibited period for the sole purpose of 
procuring water tr domestic use does not operate as a disqualification of the. 


settler, 
Secretary Smith to the Commissioner of the General Land Ofice, May 
Gee : 25¢ 10965 | 4 (A i.) 


The land in this- case comprises lots 3 3, 1, 8, eT oO; Sec, ‘Ol, Tp. DOIN a 
R.9 E., , Perry, Oklahoma, opened to ene on September 16, 1893, by 
virtue of the act of March 3, 1893 (27 So 643), and the e proclamation: | 
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of the President, August 19, 1893 (28 Stat., 1222), “Morris applied to - 
make homestead entr y on Noveriber 17, 1893. | | 

- It appears from the papers in the case that Morris appeared. at one 
of the booths ou September 18, 1893, and offered a declaration. This 
declaration was the printed form issued by the General Land Office. 
In addition to the‘formal statements, claimant had inserted the words: 
‘that for the past year I have been in the Cherokee Outlet every other 
day to procure water for my own use.” Because of this’ additional 
statement the booth clerk judicially determined that claimant was not 
— entitled to a certificate, and refused to issue him one. 3 7 

Morris subsequently applied at the local office to make nomesiend 
entry, and his application was rejected because he did not produce a 
certificate from the booth clerk. 

On March 30, 1895, your office passed over the ails point that could 
be raised by the’ appeal, which was, whether the rejection because | 
Morris lad no ¢ertificate was proper, aud without. giving a hearing 
affirmed the rejection because Morris had been in the Outlet during the 
prohibited period. | 

From this Morris appealed. | 
_ The act of 1893 provides (inter alia) that: 

No persou shall be permitted to occupy or enter upon any of the lands herein 
referred to, except in the manner prescribed by the pre ‘elamation of the President 
_ opening the sane to settlement. 

In the proclamation it is “provided, with relation to thé issuing of. 
certificates by the clerk in charge of booths, that each person ges ne 
to enter will be required to 
male a declaration in writing . . “2 according to the form hereto attached . 
showing his or her qualifications . .. . whereupon a certificate will be iesied by 
the officers in charge of the booth to tive party making the declaration. | 

Upon making the statements required by the regulations the anit 
cant was entitled to a certificate, and the words added in the statement 
to the- booth clerk were not such as to justify b him in refusing certificate 
in this case. | 

The rejection by the local office of the application to make homestead 
entry because no booth certificate accompanied it was proper, if Morris — 
was required to have such certificate, but your office decision in decid- 
ing that Morris was disqualified because he admitted being in the Ter- 
ritory to obtain water was incorr ect, as no Op POreinkty had been given 
him to show justification. | 

‘In his affidavit, corroborated by five per sons, Morris Sows that for. 
twenty months prior to the opening he lived in the Creek Nation under 
lease from said nation; that the only water which he could get for his 
family and stock was a half mile north of the south line of the Outlet, 


and that he had been in the habit of going there for water; that his 7 


| trips into the Outlet were confined to this purpose. - . 
This can not be held to be in violation of the proclamation, ands your | 
office decision is reverséd, and you will allow Morris to make entry. 
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MEyERs v. MASSEY. 


| ” Motion for review of departmental decision of Rebedaiy 10, 1896, 29 
LD, 159, denied by ae Smith aes 23, 1896, 





REPAYMENT—ENTRY ERRONEOUSLY ALLOWED. | 
IGNATZ REITOBER. | 
An entry made on the relinquishment of. a prior entry, under the mistaken belief of 
the local office and the entryman in the bona fide character of said relinquish- 
’ ment, when in fact it was fraudulent, is “erroneously allowed,” and the entry- 


man is accordingly entitled to a of the fees and commissions poid | 
thereon. : 


Seoretar ‘y Smith to the Commissioner of the General Land Office, Man y 
(W. A. L.) | + _ +88, 1896. . oo. (OG 


- The record in this case shows that on October 7 , 1893, Maxey Collins 
made homestead entry for the SW. 4 of See. 31, T. 22 N. R.5.W., Enid 
land district, Oklahoma. 

Ou January 29, 1894, Ignatz Reitober made homestead entry for said 
Jand, his ap ica on ee accompanied by what purported to be a 
relinquishment by Maxey Collins. The latter’s entry was.canceled. 

Jt appears that Reitober procured the, relinquishment from one Mil- 
ton Rector who. represented himself as the agent of Maxey Collins, 
paying $300 therefor. Afterwards, upon hearing that there was some- 
thing wrong about the relinquishment, he instituted an investigation. 
He found that.Maxey Collins had never executed a relinquishment of © 


his homestead entry, nor authorized any one to do it for hiny; in other 


words, that the alleged relinquishment. was fraudulent. Thereupon - 
Reitober: on Mareh 13, 1894, re ee his entry, and the same was 
canceled. 

The above particulars: are set out in a corr spec affidavit filed by 
Reitober, and transmitted to your office on October 4, 1894, Reitober 
at the same time made application for second entry, accompanied by a 
formal application for the SE. 4 of Sec..32, T. 25 N., R. 8 W. 

In view of Reitober’s allegations and the showing made by the 
‘records, your office, ou January 23, 1895, allowed him the privilege of 
making a second entry in qerondte with his application. There is — 
nothing in the record, however, to show that any further action was - 
taken in this matter. | : 

On. March 5, 1895, there was transniitted to your office the culos: 
tion of Reitober for repayment of the fees and commissions paid on his 
homestead entry for the SW. 4 of Sec. 31, T. 22 N., B. 5 W. 

_. On March 13, 1895, your office denied ad application for capanicnt 
on the ground that 
the records of this office do not aon that this entry. was erronéously allowed nor 


was it canceled for conflict, but it appears ee the entryman voluntarily relin-_ 
quished his entry. | 
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From this decision the claimant has filed an appeal, wherein direct 
issue is taken with the fmdings of your office both as to the specifica- _ 
tion of voluntary relinguishment on | his poe and that his entry was 
not erroneously allowed. 

There may be a question as to whether claimant’s ceiguisiment was 
voluntary or not in view of the fact that it was prompted by the dis-. 
covery that the purported relinquishment by Collins was fraudulent. » 
“Reitober knew that so long as Collins had not actually relinquished his 
entry, his own entry was illegal. The fact that the local office canceled 
-Collins’s entry upon the presentation of his alleged relinquishment, did 
not serve to deprive Collins of any rights he may-have had, nor trans- 
- ferthem to Reitober. To the extent of knowing of and being influ- 
enced by these things it may be contended that Reitober’s re 
ment was not voluntary. 

The main question, however, is whether from any cause, claimant's 
entry was ‘“ erroneously allowed and. could not be consumed ” and 
therefore brought within the remedial provisions of the act of June 16, 
1880 (21 Stat., 287). 

The definition of the phrase « erroneously allowed ” as given | in he 
general circular issued by the Land Office is as follows: | 

This cannot be given an interpretation of such latitude as would countenance 
fraud.. If the records of the Land Office or the proofs furnished, should show that 
the entry ought uot to be permitted, and yet it were permitted, then it would be 
“ erroneously allowed.” But if a tract of land were subject toentry, and the proofs : 
‘showed a compliance with law, and the entry should be canceled because the 
proofs were shown to be false, it could not be held that. the entry was “err onus 
allowed”; and in such case repayment wonld not be authorized. 

It can hardly be claimed that the conditions of the case at bar bring 
it under the second illustration given above, The land in question was _ 
not subject to entry at the time Reitober made his entry, and the pres- © 
entation of a frandulent relinquishment did not make it so. It is true’ 
the local office did not know these things at the time the entry was 
allowed, but it would be a rather narrow construction to say that this 
‘Department cannot take advantage of the facts and circumstances: 
which were subsequently developed in the case. In the light of those 
circumstances it transpired that the entry ought not to have been 
permitted ; hence, i it may es be oe that it was nn Oy, 
allowed,” | : 

In view of the fact that Gelli had never surrendered his entry i 
think it may be held that Reitober’s entry was ‘ erroneously allowed,” 
although it was not due to any error on the part of ‘the local office. 

The tendency of departmental decisions has been to rather. restrict 
the phrase “erroneously allowed” to mean an error committed by the: 
government and not error made by the entryman himself. This con- 
struction of the statute is probably somewhat narrow. In the case of 
| Duthan B. Snody. (1 I. D., 532) it was stated: 

You say in your decision that “there was no error on the part of the government 
in allo wing the eco entry,” and seem to assume that in order to afford the relief 
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provided for in the act the error muat always be one committed by the government. — 
I think such constriction is too narrow, The. statute says, ‘where from any cause 
the entry has been erroneously allowed”. .... The statute is one of remedies, — 
and. remedial statutes “are to be construed liberally and beneficially, so‘as to pro- 
mote as completely as possible the suppression of the mischief intended to be reme- 
died, and to give life.and strength to the remedy.” (Maxwell, 203.) The fact that: 
the acts of the entryman have contributed to or caused the erroneous entry ought. 
“not, under the statute, to Se him of the remedy in cases where he has acted in. © 
- good faith. 


Subsequently, in the case of Arthur L. Phone (13 L. D. , 359) the. 
Department held that the above opinion was somewhat broad. and it.. 
was decided that said opinion would have been more complete had the 
important words “and cannot be confirmed” been added thereto;. then 
it would read, ‘where from any cause the entry ‘has been erroneously 
allowed, and cannot be confirmed.” This is apparently the correct hold- 
ing, for the reason that the law does not contemplate repayment of fees 
- and commissions: in cases where it is possible to.confirm the entries. 
It will thus be seen that the words of the statute are interdependent | 
- upon each other, and that in order to properly dispose of applications’ 
coming thereunder, it is necessary to consider them together. - 
In my opinion, if as appears in this case, a relinquishment was inno- 
cently procured, and on its presentation at the local office an entry was: 
allowed, under the mistaken belief, entertained by the entryman and 
the officers allowing the same, that it was a bona fide relinquishment, 
- when in truth it was fraudulent, then the entry was “erroneously 
. allowed” in the meaning of the statute, and the entryman is entitled. 
to repayment of his fees and commissions; especially i is this true since 
confirmation of the entry is impossible. 
‘Your office decision is accordingly reversed, and the iepayniont of. 
the fees and. commissions paid by Reitober on the SW. 4 of See. 31 is 
mercy directed. 7 4 | 7 : 


ANDRUS ET AL. v. BALCH. 


_. Motion for review of departmental decision of February 21, 1896, 29° 
LL, D., 238, denied by Secretary Smith, May 23, 1896, _ | | 





“RAILROAD GRANT_INDEMNITY SELECTION—RESERVATION, 
NORTHERN Pactrric BR. BR. Co. v. BEAN. 


An indemnity selection of lands embraced at such time within a reservation for a 
reservoir site is inoperative; and the subsequent release of said lands from sueli ° 
reservation will not innre te the benefit of the prior selection. 


Seeretary Smith to the Commissioner of the General Land Office, May 
23, 1896. a (P. J. ©.) 
The land in controversy i is. the NW. 4 SE. 4 4, SW. 4 NE. 4 and lots 1. 
and 2, section 13, T.18 N., R. 7 W., Helena, Montana land district, and. 
is. within the. indemnity limits of we Brant, to the Northern Pacitic . 
Railroad Company. — 3 a 
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. November 9, 1891, the company filed indemnity selection list in the . 
elena Jand office for the whole of said section, “which was rejected 
by the local officers for the reason that all of said section had been 
reserved for reservoir purposes under the act of October 2, 1888.” The 
company appealed. . : | 

February 23, 1896, Ernest F, Bean filed an Sapeliention in the Ioeal 
office for a heen and in his corroborative affidavit sets forth that he | 
settled upon the land in the spring of 1877, prior to the sur vey thereof; _ 
that he has made valuable i Improvements on the sane and raised crops — 
for five years, and states that he desir es to procure title ther eto under 
the settlement laws. 7 | 

This application was forwar ded to your office with the recommenda: ; 
tion by the local officers that the same be granted, and your office by 
letter of May 9, 1895, rejected the application of the railroad company 
to make selection of the tract, aud decided that no hearing was 
necessary in the case and that Bean would be permitted to make entry 
of the land. . From that decision the railroad company appealed, upon 


the ground that it was error to hold that the tract was not subject to | 


selection by said company, because the same was selected as the site. 
. for an irrigating reservoir and withdrawn from enuy. by order of the 
Secretary of the Interior. _ 
It is stated in your said office decision that the recor ds of your office — 
show that all of this section was selected as a site for an ir rigating 
reservoir and withdrawn by the. Secretary’s order from entry or filing » 
to take effect July 19, 1889. It was restored to the: public domain 
November 13, 1891. It will thus be seen. that at the time the company 
filed ity application to select this tract it was in a state of reservation, | 
and it was therefore not subject to selection by the company. It is. 
urged that this was but a temporary reservation and that it should not |. 
operate to defeat the right of the company when the tract was restored 
to the public domain. This position is, in my judgment, untenable. - 
It is analogous, I think, to the case of ati Indian reservation. It was 
decided in Atlantic and Pacific R. R. Co, v. Willard ne L. aks 554), 
syllabus: 


 Juands embraced within the Camp Verde ae cosenvation: at the: date of the defi- 
nite location of the road are excepted thereby from the operation of the grant, and — 


the subsequent release of said lands from such reser vation ate not inure to the ben- 


efit of the grant. 


Your office judgment. is therefore | affirmed, and Bean ail be per- | | 


mitted to make entry of the land if otherwise qualified. 


EnstRom De ait 


On motion for review the. departmental decision of May 21, 1894, 418 | 
L. D., 486, is recalled and vacated in view of the Supreme Cont 
dovision in ‘the case of the Wisconsin Central R. R. Co. v. Forsyth, 159 
U. S., 46, and remanded for action in _aceordance es See 
decision of RORY Smith, “ey 23, 1896. 
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_ CONTEST—EVIDENCE-RESIDENCE-APPLICATION, 
DESMOND V. Jupp ET. AL. 


In a contest, wherein the tenth és final proof is tn issue, it is proper and necessary 

to examine said proof, and compare the statements therein made with the facts 
established at the hearing. | 

After the establishment of ieapies in good faith, tamiporaty absences wall not be 
| held to show abandonment, but in such ease ihe claimant must evince by his 
acts an honest coutinuing intention to maintain a permavent residence, aod 
make the land a home to the exclusion of one elsewhere. 
. The case of Smith v. Malone, 18 L. D., 482, cited and distinguished. 


Secretary Smith to the Commissioner of the General Land. Office, May 
23, 1896. a (W.C. P.) 


“J have considered the case of George E. Desmond ». Beran F, 
Judd et al.,on appeal by the former from your office decision of Decem- — 
“ber 24, 1994, dismissing bis contest against Jud@’s commuted home- 
‘stead eutte for the NW. 4 of oe 19; 49) ie R. 9 W,, Ashland, 
‘Wisconsin, land district. | 

Judd made homestead entry for said. land February 23, 1891, and 
commuted the same to cash entry, the certificate bearing date of J uly 
17, 1893, final proof submitted February 28, 1893, . 
ae contest between these parties as to ‘hen claims to this aa: was 
: decided: in J udd’s favor by your office on May 19, 1892, and Desmond’s 
appeal therefrom was dismissed by this Departniens on: January 15 
1893, because not filed within the time prescribed by the Rules of 
Practice. A motion for review of this action was denied - July 7, 1893 
(17 L. D., 68). i | | 

— On peprdany 28, 1893, Judd submitted fal ruee under lis. entry, 
which was held. ‘to await the determination of the contest then pending 
between the parties. On July 17, 1893, after departmental decision 
above referred to, denying the motion for review, but before official 
notice thereof had been sent to the local office, Judd’s final proof was 
approved, che made payment for the land, and final cash certificate was . 
“issued to him. 

On October 9, 1893, Dsauowe filed in the local office his affidavit, 
alleging that on the day set for submission of Judd’s final proof NG | 
appeared at the local office and filed a formal protest and also an 
affidavit of contest, assertin g that Judd 
was seeking to obtain title to said land through fraud and misrepresentation; that — 
he never established an actual residence on said Jand; that he has abandoned the same 
for more than six months prior to the date of making final proof, and that during all 
the time of his alleged residence on his homestead, he was in fact a resident of the 
city of Ashland, Wisconsin, where he was engaged in. business. 

He further stated that he then asked for a hearin o,and was aienued 
by the register that Judd’s proof would not be accepted, and that a 
hearing would be ordered, but that he has just learned that said proof 


a a 
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had been accepted, and final certificate issued, his affidavit having 
been disregarded. He reasserted the truth of these allegations and 
asked for a hearing. With this last affidavit, three others were filed: 
corroborating the statements made, Upon ea of Pea ae 
your office ordered a hearing. | 

At this hearing both Judd and Desmond were represented : as were - 
also-certain parties claiming title to said land by virtue of a deed fron. 
Judd, executed October 11, 1893. 

The local officers desided that the entry should be eaticeled, but 
upon appeal this decision was reversed. by your office, anc. the entry. 
held intact. 

It was correctly held by you | that the contention of Judd’s Branie fai ees 
that this Department has no jurisdiction to cancel said entry after 
_ the conveyanee to them as innocent pur chasers cannot be sustained. 

_ (Bender v. Shimer, 19 L. D., 363). 

The local officers in ‘ee decision refer to the final proof and ant 
- out diserepancies between the statments there made and those made 
at the hearing by the witnesses for the defendant. You held this to 
be wrong, saying—‘“the final proof aforesaid should not have been 
considered by you, and will not be considered by this office;” and 
citing in support of this conclusion Foltz v. Soliday (13 L, D., 663). In 


that case the entrymat sought to have the statement of his witnesses. 


on final proof considered as a part of the testimony in his behalf at a 


_ hearing ona protest, This was denied. The reason for this rule isthe — 
elementary proposition that ex parte statements cannot be consider ed | 


as testimony in a contest case. | 
_ Where the record’ contains ex parte statements, made under oath by. 
one who afterwards appears as a witness in a contest such statements | 
may be properly considered for the purpose of comparison with his tes- 
timony to determine his credibility and the weight to be given that 
testimony. In this case the truth of the final proof was attacked, and 
+o determine the issue presented by this attack, it is not only proper, 
but absolutely necessary to examine that proof and to compare the 
statemeuts made therein with the facts established by the testimony 
submitted at the hearing. This is what the local officers did, and hence 
there was no error on their part in this particular. 

The testimony in this case is conflicting, and many points are , left in 
doubt that should have been clearly shown n. Judd went on this land 
in August, 1890, and was there for short periods at longer or shorter 
intervals from that time until the date-of his final proof, February 28, 
1893: He erected during the first year a log house, stable and root 
house, and cleared about an acre of the land. The second year he cleared 
some additional land. This is the extent of his improvements, and. 
they are valued at from $100 to $500, this last being clearly excessive, 


and the weight of the evidence making said improvements worth per- 


haps $200, It was shown that the timber he removed was worth about. 
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‘as Tauch as his improvemeuts were. “id the season of 1891 ie sineiea 
a sinall plat of ground in potatoes and other vegetables. In the season 

of 1892 he again planted a small plat in vegetables, but harvested noth- 
‘ing. He had in his louse a béd and bedding, stove, tables, dishes and 
cooking utensils, all of which were of little value, but are described as | 


_ -being sufficient for the housekeepin g of an unmarried man: During:a 


portion of the time he had a milch cow on the place. This constitutes 


_ «the whole showing made as to his connection with this land, except as" 


tothe point of the time of his actual presence there. From May, 1892, 
- until final proof, he visited the place three or four times, remaining as 

‘many days each time. Great stress is laid. upon the fact that Judd 

voted in the fall of 1892 in the election precinct in which said land is 
Situated, as showing it to be his place of actual residence. This fact 
-may be properly considered, but it is not conclusive. Iti is impossible. | 
_ to determine how much time Judd was actually pr esent. upon the land, 
. but it is clear the time spent there subsequently to the spring of 1899 
was in the nature of visits. What he did shows only a studied effort | 
to do only what he consider ed essential to making a showing of com- 
_ pliance with the requirements of law rather than an honest 1tention 


of maintaining a home upon the land. From about the time of the. ~ 


decision of your office of May 18, 1892, in the former .case in his favor, 
_. he virtually abandoned the place as a residence. He did not make any 
attempt to care for or harvest the crops he claims to have planted that 
Spring and his visits there were infrequent and of short duration. It 
is true that after a residence is once established in good faith by a 
homestead claimant, temporary absences: will not be held to show. an 
abandonment, but hig acts must evince an honest continuing intention 
to establish and maintain a permanent resulentey to make the land a 
home to the exclusion of allothers, .. - 4 a. 
Judd’s acts do not, in my opinion, come up to this standard. The 
local officers had the witnesses whose testimony is material before them, 
and were able to judge of the weight to be given their respective state- 
ments, and their conclusion as to the ducer of fact is entitled to con 
‘sideration. | : 7 
_ The timber on this tract is quite valuable, and siete alta receipt 
_ of final certificate Judd sold the land to parties engaged in the lumber 
trade for the consideration of $7,500, and. they immediately pr oceeded 
to remove the timber. . This farnishes. a clue to Judd’s motives | in 
attempting to procure title to this land. . ; 
After careful.cousideration of the record in. this case, I am of opinion 


that Judd did not in good faith maintain his residence on this land as 


- required by the homestead law, and that his-entry should be canceled. 
_ A decision was reached in this case ou March 16, 1896;.directing the 
cancellation of Judd’s entry upon the grounds that the. -preliminary 
affidavit was executed prior to the date upon which the.land became 
. Subject to entry, such ruling being based upon the decision in the case 
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of Smith v. Malone (18 L. D. , 482), Goon further examination, Ihave _ 
found that the case under sonsiies ation is not. governed by flié one 
cited. ‘The land involved here lies within the limits of the grant for 
the Wisconsin Central Railroad and. forfeiture thereof was declared by 
the act of September 29, 1890 (26 Stat., 490). Section 2 of said act 
provided that actual settlers upon the land, thus forfeited, at the date 
of such act, should be entitled to a preference right to enter the same 
- under the homestead law to be. exercised within six months, and that 
they should be regarded as settlers from the date of original settlement 
or oceupation. This is a condition materially different from that of the 
lands involved in the case of Smith v. Malone, where a prohibition 
existed against the attempt to acquire any right or claim prior to their 
formal opening to settlement. Said decision in Smith v. Malone has no 
application to this land, and the decision of March 16, 1896, is hereby 

recalled, revoked and gat aside. 7 

~The decision appealed from is reversed. 


_ NoRTHERN Pacrric he R. Co. ce Copenzy. 


“Motion for review of departmental decision of March 6, 1896, 29 L, D., 
264, denied by pecrelany: Smith May 23; 1896. | 


“RAILROAD GRANT—LANDS EXCEPTED—EVIDENCE. 
NORTHERN Pacific BR. RB. Co. v. Moorz. 


The right of arailroad company to a specific tract of land should not be determined 
by an adverse ex parte showing, and the testimony taken in pO and inde- 
pendent case involving a different tract of land. 3 


| Secretary. Smith to the Commissioner of the General Land Office, Maa y 
(W. ATA) 88, 1896. (W. A.B.) 


' [-hayve considered the case of the Northern Pacific Railroad Gonoaae 
v. Thomas Moore, involving the W. 4 of the NH. 4 of Sec. 15, T.13 N,, 
R.18 E., North Yakima, Washington, land disiviot. on appeal by the 
- former fr om your office decision of March 21, 1899, holding said tract 
to have been excepted from the grant to said company. | 

This tract is within the primary limits of the grant of said. company 
upon its branch line, as shown by the map of definite location filed 

May 24, 1884, and was also embraced within the limits of the with- 
‘drawal upon ihe map of amended general route of said nee une map 
showing which was filed June 11, 1879. | 

September 22, 1886, Thomas Moore made timber culture nie for 
‘said tract, and on October 13, 1894, final certificate was issued. : | 
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‘By! letter ot Decanees 22,1894, your office directed the register and 


-- . recetyer to call upon Moore to show cause why his ad shout not me 


- ganceled for conflict with the railroad grant: a 
In response to said rule to show cause, the entr yma filed eeveral 
affidavits tending to show that about March 4, 1878, one Owen Munson 
filed pre-emption declaratory statement for the WG 4 of the NE. + (the 
_ tract in controversy) and the N. 4 of the NW. 4of said section 15; that 
- Munson afterwards sold his improvements on: the land to one ne C. . 
Walters, who, in turn, sold them to George ©. Thomas in 1881, that 
Thomas immediately took possession of the land and tendered his tim- 
ber application for it, which was refused by the local officers on the 
ground that this was railroad land; that at the time Thomas tendered 
said timber culture application he filed pre-emption declaratory state- 
ment for an adjoining tract.of one hundred and sixty acres on which 
he lived; that on May 24, 1884, the time of filing map of definite loca- 
tion, he was occupying and cultivating this land in connection with his 
pre-emption claim; that Thoinas was on May 24, 1884, qualified to enter 
said land under the homestead law; that he afterwards sold the W. 4 
of the NE. 4 of said section to Thomas Moore, the present entryman; 
and the N. 4 of the NW. 4 to George F. Bullock, who, in turn, sold the 
last-named eighty acres to John ©. McCrimmon; that in the case of 
the Northern Pacific Railroad Company v. John C. McCrimmon, decided 
by the Department on May 13, 1893 (L. and R. 266, p. 456; see also 12 — 
L. D., 554), it was held that the tract claimed by McCrimmon was 
_ excepted from the operation of the withdrawal on general route, and that 
the occupancy of Thomas, existing at date of definite location, excepted 
said tract from the operation of the grant; that the decision in the 


-McOrimmon case is conclusive of the issues involved in the present 


case; that the railroad company has no right to the W. 4 of the NH, 4 
of said section; and that Moore’s entry should be passed to patent. 
Mareh 21, 1895, your office rejected the railroad openly, claim, 
and held Moore’s entry intact. i a 
From this action the company has soneninit 
It is urged on behalf of the company that your office erred i in basing 
a decision solely upon ex-parte affidavits and testimony taken in another | 
and independent case, without me. the company al opportunity to 
be heard in the present case. 
- This point seems to me to be well taken. No hearing has ever been | 
ordered in this case; the ex-parte affidavits filed by Moore certainly can — 
not be considered as evidence; and the McCrimmon case was anentirely 
independent matter. Not only are the parties different in the two cases, 
but the tracts are different. McCrimmon was an applicant for the N.4 
of the NW. 4 of said section 15, and it only appeared incidentally in 
the trial of he former case that the W. 4 of the NE. + of the section 
(the land here involved) was also come by Thomas at the date of 
definite location. ? 


624 DECISIONS RELATING TO THE PUBLIC LANDS. 


You will, therefore, instruct the register and receiver to order ahear 
ing upon: the questions here involved, and give due notice thereof to 
both parties. The case will then be re-adjudicated in accordance with =. 


~<the law and the evidence. 


Your offiee decision 1s SO modified, 


DAVISON v. ALTON ET AL. 


_ Motion for review of departmental decision of March 27, 1896, 29 lL 
D., 398, denied by Secretary Smith, May 23, 1896. 7 


inn 


MINING CLAIM—ADVERSE INTEREST: _PROTEST_NOTICE. 
GOWDY ET AT, % KisMET GOLD MINING Co. 


aa iiepation by a pidiietadte against a itietal application that the ipentien, on 
which said application rests, is void, for the reason that it is made on land 
- covered by the’prior location of the protestant, presents an issue that must be 
determined by adverse judicial proceedings; and, on the failure of the protestant 
to so protect. his interest, the Department can afford him no relief, if there has 
been substantial compliance with the law, in the matter of notice, on the part 
of the applicant. 
The shaft house ou a lode claim is a proper pliice for posting a notice of application 
for mineral patent. - 
‘The notice of a mineral: application, as posted and paplichen in addition to ether " 
details, should state the names of the noe or Pa) acen t ee, and where the 
record of the claim may be found. 


Secretary Smith to the Commissioner of the General Land Orie, May 
(W. A. L.) _ a 23, 1896. ea. ae) 


The record shows that on Aaenabs 21, 1893, 0. H. oe et al. made 
application for patent for the Tiamee. lode mining claim, survey No. 
8868, Pueblo, Colorado, land district. During the period of publication 
_ the protest and adverse claim.of the Big Chief were filed, and suit 
instituted in support thereof. _After the period of. publication had 

expired, and on February 7, 1894, W. H. Gowdy et al. filed a protest | 
‘against the entry, alleging ownership of the Chicago Girl lode, and 
that it conflicts with the Kismet; that the notice of application for . 
patent was not posted in a conspicuous place on the claim, and that the 


’ published notice did not contain the names of adjoining claims.. No 


action seems to have been taken by the local officers on this protest. 
- The Kismet Gold Mining Company, in whom the title had meantime - 
vested, on July 14, 1894, relinquished and abandoned a part of the 
Kismet claim. The suit brought in support of the adverse of the Big. 
__ Chief was dismissed July 30, 1894, | 
August 1, 1894, Gowdy et al. filed another protest, ‘substantially the 
same as ae first. A motion was made August 10, to dismiss the pro- 


test on the ground that the allegations were insufficient on which to - 7 
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or der a hearing. This motion must foes been sustained, for the reason 
that on the application to purchase, filed October 4, 1894, mineral entry 
_ No. 492 was on that day made of the Kismet, and. “subsequently the. 
protestants appealed. | 
Your office, by letter of March 9, 1895, dismissed the appeal, because 
the same had not been properly served. on the applicant. Additional 
protests, filed by the same parties, making substantially the same 
charges, were also dismissed by said letter, and by letter of May 6, 
1895, motion for review of former decision was denied. 
__, Subsequently, attorneys for the protestants filed “a paper which is at 
once'a motion for review of said office decision of May-6, 1895, a supple- 
mental protest under oath, and an argument in support of protestants’ 
contention.” This was overruled, by letter of May 27, 1895, whereupon 
_ the protestants prosecute this appeal, assigning numerous grounds of 
error, which may be reduced to the following: (1) that the Chicago Girl 
being the prior location, that of the Kismet covering substantially the . 
same territory was void; (2) that the Kismet application for patent was 
not posted in a conspicuous place on the claim, and (3) that the publi- 
cation notice was insufficient, in that it did not state where the record 
of the Kismet could be found, or give the number of’ feet claimed in each’ 
direction from the point of discovery, or the names of adjoining claim- 


~.. ants.on the same or other lodes, or the names of the nearest claims. 


_ It is not charged by the protestants that they did not have notice of - 
the application for patent. All they claim is that some of the claim- | 
ants of the Kismet assured some of them “ that they were not claiming 
and would not claim any portion of the ground in conflict,” and relying 
upon this verbal promise they did not protect their inarost by adverse 
proceedings. If it be granted that such assurances were made, this’ 
would not excuse the protestants from aie the course preser ibed by 
statute for their own protection. 

In the absence of any showing to the conta: when plbleation and 
posting have been made, the Department must assumé that all adverse . 
claimants had notice thereof, and if they fail to protect their interests, — 
the Departments cannot relieve them, when there has been a substan- 
~ tial compliance with the law as to the notices. 

The statute provides: a 
If no adverse claim shall have been filed with the register and the receiver of the 
proper land-office at the expiration of the sixty days of publication, it shall be 
assumed that the applicant is entitled to a patent, upon the payment to the proper 
officer of five dollars per acre, and that no adverse claim exists; and thereafter no | 
objection from third parties to the issuance of a patent shall be heard, except it be 
shown that the applicant has failed. to comply. with the terms of this chapter. | 

In the case of Wright ». Dubois (21 Fed. Rep., 693), Mr. J ustice 
Brewer, commenting on this particular portion of the statute, says: 

“Tt shall be assumed that no averse claim exists.” By whom assumed, for what. 


purpose, and to what extent? . By the government, the owner of the land, the party 
- offering it for sale; in order that the claims of all other parties to. the land and the 
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benefit of the owner's offer be presented and determined, and that thereafter the gov- 
ernment may deal with the applicant alone, inquiring simply whether he has per- 
formed the prescribed conditions; and conclusively assumed. The proceedings before 
the land department are judicial, or quasi judicial, at least. The publication is proc- | 
ess. It brings all adverse claimants into court, and, failing to assert ‘their claims, 
they stand, at the expiration of the notice, in default. | : 

But it is said by counsel that, under the last clause of ie statute quoted, any per- 
son may object that the applicant has failed to comply with the terms of the chap- 
ter; and. why should they not have the same privilege as strangers? Have they | 
forfeited this right by failing to adverse? It becomes necessary to see what rights 
this last clause gives. I think all that it covers is the right to anybody to come in 
and enter his protest or objection; in other words, to say to the officers of the gov-. 
ernment that the applicant has not complied with the terms of the statute, and to 
insist that there shall be an examination by such officers to see if the terms have in 
fact been complied with. He does not appear as a party asserting his own rights; 
but if we may, so to speak, paralle] these proceedings with those in a court, such an 
objector appears as an amicus curiw,—a friend of the court,—to suggest that there 
has been error, and that the proceedings be stayed until PUEtnen examination can 
be had. 


The question, therefore, as to whether or not the location of the Kis- 
met was void is one that cannot now be considered by the Department. 
It ‘is a question that is exclusively within the jurisdiction of the local 
courts to be tried under the adverse proceedings provided for by sec: 
tion 2326 of the Revised Statutes. -It is a question of fact that forms 
the very foundation of the possessory title to the land, and must neces- 
sarily be determined in the manner provided by statute. 

The only matter that the Department can determine in this proceed - 
ing is as to whether the notice was posted on the claim as required by 
_ law and the rules, and whether the publication notice is in conformity 


therewith. Aud this Is vey a matter between the government and 


the entryman. 


The protest'is only to the officers of the government, shaiion wen only the appli- ° 
 cants’ claims, and in no manner brings up for consideration any eraver of the pro- 
testant. (Wright v. Dubois, supra.) 


It is admitted by the protestants that the notice of application for 
patent was posted on the shaft house of the Kismet lode. The charge | 
is that it was not on the most conspicuous side of the shaft house, that 
it was on the west side, and it could have been more easily seen if it 
had been on some other. Theré is no merit in this charge: The shaft 
house is certainly the most conspicuous object on a mining claim, 
especially where, as in the case at’ bar, there were no other improve- 
Iments. Aside from this, it is shown by the affidavit of the deputy- 
surveyor, who assisted in posting it, that it was placed where it was 
plainly in view of every one approaching the claim, and it was puton | 
the west side because there would be no obstruction on the building to - 

hide it on that side, whereas if it had been placed on the front, the doors, 
when opened, would have obscured. it. The distinction between this 
case and that of Ferguson et al. v. Hanson ef al. (21 L. D., 336), on this 
particular point, is: in that case it was found as a matter of fact that 
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_there had been “a studied effort on the part of the applicants to avoid 
a compliance with the ena in ase g@ the notices.in a pone piace 
on the land.” 
Paragr aph 29 of the Mining tues approved December 10, 1891, 
reads: | . 

Phe claimant is then req a: ed to post a copy of ae plat of such survey il ‘a con-. 
spicuous place upon the claim, together with notice of his intention to.apply for a ~ 
patent therefor, which notice will give the date of posting, the name of the claimant, 
the name of the claim, mine, or lode; the mining district and county; whether the 
location is of record, and, if so, where the record may be found; the number. of 
feet claimed along the vein and the presumed direction thereof; the number of feet 
claimed on the lode in each direction from-the point of discovery, or other well- 
defined place ou the claim; the name or names of adjoining claimants on the same 
or other lodes; or, if none adjoin, the names of the nearest claims, ete. 


Then follows paragraphs in r regard to a etc.. and in relation to 
the publication of notice, Then this: 

‘85. The notices so published and posted must be as full and complete as possible, 
and embrace all the data given in the notice posted upon the claim. — ; 

36. ‘Too much care can not be exercised in the preparation of these notices, inas- 
much as upon their accuracy and completeness will depend, in a great mee the 
regularity and validity of the whole proceeding. 

The law and the regulations thereunder in regard to giving notice of 
application for patent of mining claims is inueh more elaborate than in 
any other class of the public lands; and the reasons for this can be 
readily understood when it is ioaensred that mining claims are very 
_ often located in regions remote from settlements, where but few people 
are to be found at any time, and, ‘perhaps, none reside permanently 

until the claims are developed, their value established, and by reason 
thereof the locality becomes populated with those seeking the riches of 
nature, or to engage in trade and traffic, mechanics and miners, all 
brought together simply by reason of the mines. It is a matter of 
common knowledge that the precious metals are invariably found in 
the mountain regions, where the rigors of the climate and the general 
environment are such that until there becomes a settled population, 
with means for comfortable living and transportation, persons do not 
remain any longer than it is necessary. In such sparsely settled 
“mining camps,” aS well as in the older and more densely populated 
districts, applications for patent for mining claims are made,.and it 
was the intention of the law and rules that every means known, and by 
every device that could be suggested, full and adequate notice should 
be given to the world of the application, and that those seeing the 
notices, whether posted or published, might from the contents thereof 
locate the claim. Hence all these details required by the paragraph 
quoted.. The names of adjoining or of the nearest claims might enable — 
a party interested to identify the claim applied for, when by nothing 
_ else in the notice he could do so. The notice should -state where the 
‘record of the claim can be found, for the reason that the location may 
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be recorded in the records of the mining district, if there be one, or in 
the recorder’s office.of the county where the claim is situated. 

The published uotice in this case does not comply with either of 
these requirements. The only information this notice would convey 
to the mind of any person ‘watching for patent applications is that the 
Kismet is situated “in Cripple Creek mining district, county of El | 
Paso, State of Colorado,” and that corner No. 1 bears a certain course 
and distance from a given quarter-section corner. It is quite evident, 
therefore, that this notice is not in strict conformity with the rules, and | 
it is doubtful if any persons interested i in mining property in the local- 

_ ity of the Kismet, if they had seen this notice, but were not familiar 
with the name ol the claim, would have had sufficient notice to put 
them on inquiry. | 

It should be borne in nine that there is no limit to the time that a 
mining claim must be located before application for patent may be’ 
made. It may be located on one day and official survey applied for the 
next. For instance, in the case at bar the Kismet was located May 23, 
1893; the official survey was completed June 19, and application for 
patent was made August 21, following, and on the last date there had 
not been $500 worth of work done or improvements placed on the 
claim, according to the return of the deputy-surveyor. Now, the min- 
_ ing law does not require the locators of a claim to remain in the actual 
physical possession of it all the time, as does the homestead law, for 
instance; they are only required to do work annually, to the amount of 
$100. So it is not at all improbable that the owners of .conflicting 
claims might have no knowledge of the location of the Kismet, and 
simply calling it by that name in the notices posted and published, 
without giving the names of adjoining claims, or of those nearest it, 
would not convey to any one any accurate idea of its locus. 

It is true that the deputy-surveyor did not note adjoining claims or 
those nearest it. But this:was a plain neglect of his duty, if there 
were claims in the vicinity, and if there were none, that. fact should 
have been stated. This is a matter that the applicant also, if he is 
acting in good faith, should give his attention to and see that adjoining 
claims are included in the notices. It would seem as if it were prima- 
rily his duty to give this information, as his knowledge in regard thereto — 
would necessarily be superior to that of the surveyor, especially 1f the 
latter was not familiar with that particular locality. 

I am strongly impressed with the belief that the notiees published 
and posted in this case are not in substantial compliance with the rules, 
and that there should,.therefore, be new publication and posting, in - 
making which the rules should be strictly followed. — 

Your office judgment is therefore reversed, and me entry will be 
_ een De republication and posune: . 
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PRACTICE—PROTEST—CORROBORATION. 
STATE oF Montana v. Bavuiss. | 
A protest filed by a State against the allowance of. an entry should be corroborated, 
in accordance with the requirements of Rule 3 of Practice. 


Secretary Smith to the Commissioner. of the General Land Office, Mas ay 
23, 1896. - (BR. FH.) 


The State of Montana by its Attorney General appeals from your 
office decision of April 18, 1895, dismissing the protest of the State 
against the mineral entry No. 3091 of Rawlinson T. Bayliss for Prospect © 
Lode, situate in part on section 36, T.12 N., R.6 W., Helena land dis. 
trict, Montana, upon the ground that the paoteat. was not corroborated 
as required by rule 3 of practice. 

While a protest which attacks the record should be sworn to (See 
Instructions of Commissioner McFarland, of January $1, 1883,1 L. D., _ 
86), yet the absence of verification is not fatal, (See Baker v. Briggs, 15 
L. D., 41), it being within the discretionary power of the Commissioner 
to or der a hearing on ah informal protest, if it bears upon the validity 
of the entry. (See Blakely v. Kaiser,12 L. D., 202). So also it is not 
error to dismiss a protest, which fails to satisfactorily show the iuvalid- 
ity of the entry, or if not corroborated or ver ified. oo case of Hopely 
v. McNeill, 17 L. D., 108), . | 

I am aware of no statute or rule, and none is atea by appellant, 
which excepts a State from the operation of the general rule of prac- 
tice, in the matter of protests; and it is contrary to good ‘practice and. 
the niet rights of claimants to permit the record of their entries to be 
attacked by the unsworn statement of any party, whether a private 
individual, a private corporation, or a State. 

I am of opinion that the assignments of error are not well taken,and  _ 
the decision appealed form, as modified by your office decision of J duly 
17, 1895, is accordingly affirmed. 

GARDNER ET AL. v. WELSTEAD ET AL, 

Motion for review of departmental decision of February17, 1896, 22 

L. D. , 194, denied by CCE LanY Smith, May 23, 1596. . 
MINING CLAIM—ADVERSE PROCERDINGS_STAY OF ACTION. 
 LirrLe Grant LODE. 


Where a mineral sone institutes adverse judicial sreneediiee against a eae: 
quent applicant, whose claim in part involves the same land, there should bea 
stay of action until final disposition of the suit at law. 

| Seoretarg y Smith to the Commissioner of. the General Land Office, May | 

23, 1896. (ALE) 
This is an appeal from your office decision of May 2, 1895, holding 
that: the order suspending. action on the mineral entry No. 235, made 


630 . DECISIONS RELATING TO THE PUBLIC LANDS. 

December 31, 1889, by Harvey Young et al., for the Little Giant lode 
claim, Glenwood Springs, Colorado, could not be es and action 
taken while a suit in court was pending. a | | 

_It appears from the papers in the case that action on said application 
was suspended October 24, 1890, until evidence was furnished showing 
- the determination of a suit at law brought by the claimants against 
another and subsequent claim, known as the Teaser lode claim, and 
involving part of the same land. At the time of the suspension this 
suit was pending in a court of. competent jurisdiction. 

Appellant contends that the suspension should be revoked’ and 
the entry approved for patent. To sustain this, it refers to the fact 
that the suit in court was not brought against the Little Giant 
Lode, but by it against the Teaser Lode, and that therefore the case is 
not governed by section 2326 of the Revised. Statutes; that section 
2326 only applies to cases where au adverse claim is filed against the 
original applicant, and that in this case no such claim was ever filed 
or suit brought by the Teaser Lode against the Little Giant Lode. 

This is a peculiar case, and while the facts may not bring it within 
the letter of section 2326 of the Revised Statutes, such facts as the 
record shows would appear to warrant your office in suspending action 
until evidence is furnished showing that the suit at law has been 
disposed of. 

Your office decision is therefore affirmed. 


McINNES v. COTTER ET AL. 


Petition for re review of departmental action herein, denied May 23, 
1896. See 21 L. D., 97, 303. aa | 


APPLICATION TO ENTER—RULE G6—RECORD. 
SHELDON v. ROACH ET AL. 


The failure of an applicant for a tract of land to appeal from adverse action of the 
local office will not be held to prejudice his rights, where such action is not — 
endorsed on the application, and the applicant notified of his right of appeal. 

Parol evidence may be accepted to show facts which should have appeared of record, 
and would have so appeared but for the omissions of the local office. 


Secretary Smith to the Commissioner of the General Land Office, May 
PW Bee Las) - | 23,1896. (kK. B., Jr.) 


The land involved in this case is the SW. 4 of Sec. 18, T.15., BR. 6 
W., S. B. M., Los Angeles, California, land aiceiiek: The parties are 
ail Ei Sheldon v. Isaac N. Roach and the Southern Pacitic Railroad 
Company. The land was formerly entered as a homestead by one Bar- 
net G, Cezar, but the entry was canceled under the decision of the 
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Department of J auuary 2 23, 1892, in the case of Stevens ». Cezar, unre- 
- ported. Applications, as town by the records of the local office, were 
presented by the said parties as follows: | | 

Isaac N. Roach, February 29, 1892, to enter the N. 4 of the SW. 1 
and the SW. 4 of. ‘the SW. 4 of said section as a homestead ; | | 

The Southern Pacific Baile oad Company, March 7, 1892, to select the 
SE. 4 of the SW. 4 of said section under the act of June 22, 1874 (18 
‘Stat.., , 194), in lieu of the SW. 4 of the NE. 4 of Sec. 33, T.2 S., RB. 5 
W,, S, B. M., relinquished ; aad | , — 7 

Daniel ¥ EF, Sheldon, March 30, 1892, to enter said SW. 4 4 of Sec, 18 as 
a homestead. : 

These applications were er anally rejected by the local office on 
the same ground, to-wit, that the entry of Cezar still remained intact 
of record, the time within which he might apply for review of the said 
departmental decision not having expired.. Each of said applicants 
‘duly appealed. The Department subsequently denied Cezar’s motion 
for review of its decision above mentioned. Stevens never neuen to 
exercise his preference right of entry thereunder. 

In view of the affidavit filed by said Sheldon August 25, 1892, and 
in due course of proceedings before your office, not necessar y to recite 
here, a hearing was held. February 16, to March 1, 1893, and upon the 
evideuce adduced the local office decided. the question of priority of - 
right to the Jand in favor of Sheldon, on the ground that he was the 
first applicant therefor. This decision was reversed by your. office 
decision of April 2, 1895, wherein it was held that as to Roach and _ 
Sheldon the evidence did not show settlement and residence in good 
faith by either of them prior to filing their respective applications, that 
the question of priority between all the parties must be determined 
by priority of application alone, and that the several applications were | 
entitled to consideration in the order shown by the records of the local 
office, thus preferring the applications of Roach and the Railroad Com- 
pany to that of Sheldon. From this decision Sheldon duly brings his’ 
appeal, his contention being that he was the first applicant for the Jand. 
In his affidavit above mentioned Sheldon alleges that on February 
8th, and again on February 23, 1892, he presented an application to 
eter the tract in controversy, which application the register declined . 
to receive, in the first instance on the ground that it was premature, 
inasmuch as he had received no official notice of the cancellation of — 
Cezar’s entry, and in the second on substantially the same ground as — 
was given for the subsequent formal rejections of the several applica- _ 
tions of the parties. | 

At the hearing Sheldon testified ee he made a personal examina- 
_ tion of the land on February 7, 1892, and on the following day, and 
again ou the 23rd of the same aionth, persoually presented lis home- 
_ stead application to the register at the land office, with the result 
_ Stated in his said affidavit. Deponent Ewing, a farmer living near the 
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land, séctoborates Sheldon. as to his visiting the land Pebwiaky ith, 
No. notation of Sheldon’s offered application and its rejection appears 
to have been made on the office records , nor any endorsement to that 
effect upon the application itself, as should have been done in such 
case. In their decision dated March 18, 1893, the local officers state: 


The tender of Sheldon’s application on a date prior to that of Roach is in accord- 
ance with the recollection of the register of this office. His recollection in. this 
regard is clear and distinct and is that Sheldon applied to file upon the land a very 
considerable time before Roach’s applicatiou was offered. At the time Sheldou so © 
applied to file, no official information had reached this office of the decision of the 


Hon. Secretary in the case of Stevens v, Cezar, and, the land not being open to | 


entry, Sheldon was informed by the register that his application was premature. 
Your said office decision admits that Sheldon did present an applica- 
tion to enter the land prior to that of Roach, but proposes to deprive 
him of any benefit thereunder on the ground that he acquiesced in the 
refusal of the register to entertain his application and thereby “lost. 
whatsoever right hemight have other wise acquired by the presentation 
of this application.” I do not concur in this premise nor conclusion. 
Sheldou’s failure to appeal from such refusal, which is the ouly founda- 
tion for the premise, was not, under the circumstances, au acquiescence 
in the denial of his right. He had no attorney at that time vor until 
in August following. He was entitled to presume that in such a mat- 
ter the register knew what was the proper course, would act in good 
faith, and would not give him erroneous information or instruction. 
_ His subsequent inquiries at the local office concerning the status of the . 
land, his subsequent attempts to file an application therefor, and his 


-- actual presence in a tent thereon from about March 28th to April 4, x 


1892, all go to show a steady intention tv homestead the tract. | 
- The cancellation of Cezar’s entry released the land at once from 
appropriation (McDonald et al. v. Hartman eé al, 19 L. D. , 547). Shel- 
don’s application should have been received subject to the exercise by | 
‘Stevens of his preference right. It was the duty of the register, under 
Rule 66 of Practice, to have made proper endorsement on Sheldon’s 
application. and to have advised him of his right of appeal. Being 
unadvised in the preniises, Sheldon should not be prejudiced in any of 
his rights by failure to appeal from the adverse action of the register 
in February, 1892, within thirty days as usually required. The first 
formal notice of action adverse to him appears to have been given after 
the rejection of the application filed March 30, 1892, and from this he 
duly appealed. By this appeal he saved all the rights he ever had 
under his original application, which the evidence shows was duly 
presented for filing prior to that of either Roach or the Railroad 
Company. | 7 
That it was competent by parol evidence to supplement the record. 

so as to show facts which should have appeared therein, and would so 
have appeared but for the omissions of the local office, see the cases of 
‘Mallet v. Johnston, 14 L. D., 658; Charles S. Phillips, 17 Id., 53; Fred- 
| erick Tielebein, Id., 27 a: and McDonald et al. v, Hartman et al., supra. 


DECISIONS: RELATING TO THE PUBLIC LANDS. 633 


Although the question of priority of settlement as between Sheldon 
and Roach is not. directly in issue under the. appeal, inasmuch as it is _ 
insisted by Roach in argument that he made settlement prior to. Shel- 
don, I deem it proper to say that upon careful examination of the evi- 
- dence I concur in the conclusion reached by both the local office and 
- your office that neither of these parties settled and established a resi- i 

dence on the land prior to his application. 

Your said office decision is reversed in accordance with the recone | 
_ Sheldon will be given thirty ae from notice hereof within which to 
— make pee entry of the land. | 


GRIFFARD BT Al. U. GARDNER. 


ay Pe Motion for review of departmental decision of October 1, 1895, 2 7 
L. D., 274, denied by Secretary Smith, May 23, 1896. | 


HOMESTEAD CONTEST SETTLEMENT RIGHT_ENTRY_RESIDENCE. 
WILLIAMS UV. GENTRY. 


In the case of an attack upon a homestead ste by one alleging priority of settle. 
ment, where the entryman sets up his own settlement in defense he must show 
that his initial acts of settlement were maintained and followed up by residence 

: established ata a reasonable time. ; 


| Secretary Smith to the Commissioner of the. General Land Office, May 
(W. A. 1.) 7 23, 1896. 7 (0. J. W.) 


On the opening of the Towa country September 22, ; 1891, Willy Wil-. 
liams and William Gentry entered the race for ere orane on the 
ay about one and a half miles from the land in dispute, NE. 4 of Sec, ~ 

7, T. 15 N., R.1 BE. Willy Williams made the race on foot carrying a ~ 
pe an ax e da quilt, and reached the land in dispute in about fifteen 
minutes, and immediately went to work on it, stopping on the SE. 

corner. Gentry was ou horseback, and made the race in about ten 
- minutes, stopping temporarily on NE. corner of the land in question, 
but out of sight of Williams. He said to those with him when he 
stopped, “I claim this.” He hitched his horse and walked away.. He — 
and two other parties slept very near the line, but on the corner of the 
claim in dispute that night.. Gentry saw Williams on the claim at 
-work late in the evening. September 28, 1891, Gentry filed on the - 
land. October 10, 1891, Williams filed affidavit of contest, alleging 
that he was the first ieeal settler upon the land and had made valuable | 


' improvements, and that Gentry settled on Sec. 8 and: not on the Jand. 


he filed on. 
A hearing was ordered, and on August 17, 1894 the local officers 
rendered a decision i in ee they found that Gentry was the iret settler, | 
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and dismissed the contest. Williams appealed, and on January 26, 
1896, your office affirmed the finding of the local officers. Williams 
again appealed, and I have the same now before me. are 

The length of time between the ordering of the hearing and the 
hearing on August 17, 1894, is unexplained. | | 

Upon examination of the record, | am unable to reach the same 
conclusions reached by your office. The local officers and your office 
concurred in finding, that Gentry feached a corner of this land 
before Williams did, and this will be considered as correctly found. 
There is no distinct finding of fact as to any act of settlement per- 
formed by Gentry on the land on the 22d, and it would seen that 
Gentry’s verbal announcement to two parties who were with him, that 
he “claimed this,” was treated as an act of settlement which would 
bind others than those who heard it. Neither Williams nor Gentry 


seem to have known anything of the land previous to their coming, or 


to have had any knowledge of its number or boundaries. . Gentry — 
claims to have dug a hole soon after he got on the land on the 204 near 
where his house is now built, but it is shown by no other testimony. | 


Williams swears that Gentry passed him where he was at work on his 


claim about sunset on the 22d, and asked him if that was his quarter, 
aud on being told that it was, was asked if he had one and replied, yes, 


about aimile or a mile and a half west. Witness Peterson on page 20 _ 


of the record says that Gentry came to his camp on the corner of 
Sec. 7 on the morning of the 23d and asked him to help him locate the 
corners of a claim; that they located them as best they could, and that: 
Gentry built one or two squate pens. They were on Sec.8 Gentry 


says himself that he gave a man by the name of Peterson $1.00 to _ 
locate bis lines; that he built a pen, and that it was on Sec. 8. To ~ 


my mind the evidence leaves the matter in great doubt as to the land 
Gentry first selected. Your office as well as the local officers, however, 
have found it to be the claim in controversy, aud I shall proceed to 


inquire how far Gentry has followed up his verbal announcement that — 


he claimed that land. The evidence does not show any staking or 
flagging of the claim. The building of the pen or pens on the morning 
of the 23, and the writing of his name on a tree, he admits was on 
Sec. 8. He went at once to Guthrie; and on September 28, made his 
filing. He says he returned to the claim and established his residence 
upon it on the 15th of March, 1892: This was seven days before the 
expiration of six months from the time he claims to have selected and 
claimed it. His rights, whatever they are, must rest either upon. his 
priority of settlement or upon his entry. If they are to rest upon his 
entry it is to be said that it was not made until September 28, at 
which time Williams was a settler and working upon the land, hate 
ing followed up his settlement made on the day of the ia and 
Gentry’s rights, under his entry, would be subject to Williams’s rights 
as a prior settler. If Gentry does not rely upon his entry, but upon | 
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his settlement made prior thereto, then the rule that he had six months 
_ from the date of his entry within which to establish residence does not: 


apply. That rule applies only where the land entered was unoccupied 


and unsettled at the date of the entry.. Rights under the entry are 
superior to any. settlement rights which are founded: after the entry, 
. unless the entryman fails to establish residence within six months 
after entry. If he is forced to rely upon his first acts of settlement, 
where there is another settler on the land claiming to be the first set- 
tler, then it must be shown that. such first acts of settlement. were. 
maintained and followed up promptly and residence established within 
a reasonable time. . The case is to be treated then as though Gentry . 
had not made entry at all. In the case of Pickard v. Cooly (19 L. D., 
_ 241), it was held—‘“that the right of a homesteader who files soldiens 
declaratory statement, to make entry, dates from such filing, and he ~ 
cannot thereafter as agailist an intervening adverse claimant take 
advantage of a settlement made prior to said filing” In the case of 
— Wood e¢ al. v. Tyler (21 L. D. , 156), it was held,— that a homesteader 
cannot claim the privilege of a soldier’s NS statement, and: | a 
- settlement at the same time.” | 
~ -Tam unable to see why such homesteader should be allowed to claim 
the benefits of a formal entry and of prior settlement at the same time, . 
‘and think in all such cases he must rely upon the one or the other. 
Williams in this case is shown to have reached the land in fifteen 
minutes after it was opened to settlement, and to have immediately 
coumenced improvements. He slept on his claim the night of the 224d, 
and on the 23, began cutting house logs. . This work was continued for 
three days. He returned to Guthrie on Friday and came back to the 


claim Saturday evening, bringing his wife with him. He. continued to 


work on his house and began living in it in-ten days from the opening. 
He and his wife have lived on the claim ever since. . They have now 
two houses, one fourteen by fourteen and the other eighteen by nine- 
teen, the one of hewed logs and the other of rough, and over four acres 
of jand broken and three in cultivation, though he owns no team. 
These facts show a settlement made in good faith, promptly followed — 
up, and. unbrokenly maintained. Gentry has now a dene upon the - 
claim and some land broken.. For several months after the day of the 
opening he seems to have paid no attention to it. In my opinion, his” 


first acts of settlement, if it can be said that they were upon this land 
'. at all, caunot be said to have been maintained within the meaning of: 


the law, nor was his residence established within a reasonable time. 
Measuring the rights of the parties by the acts of each upon the land, 
and the time and order in which these acts were performed, it must be 
held that Williams’ rights are superior to those of Gentry, he having 
allowed the presumption of abandonment to arise against him. | 

Your office decision is accordingly reversed and Gentry’s homestead 
entry cancelled. ‘Williams will be allowed to make entry upon compli- 
_ ance with the law and the regulations of the Department. 
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RAILROAD RIGHT OF WAY DEFINITE LOC! ATION. 


Ro GRANDE AND DKGORR SPRINGS R. RB. Go. RE AL. 


The papers and maps of beneficiaries under the railroad right of way ‘act are 
required to be complete in themselves, and wholly independent of those filed 
_ by any other company. 


Acting Secretary Sims to the Conumissioner of the General Land Office 
May 27,1896. (A. M.) 


J0i the 8th instant, you submitted a eertiea copy of the articles of 
incorporation of the Rio Grande and Pagosa Springs Railroad Com- _ 
pany and the due proofs of its organization; also like papers respecting 
the incorporation of the Rio Grande and Pagosa Springs Railroad 
Company in New Mexico. 

These papers are filed by the respective companies to secure the bene- 
fits of the right of way railroad act of March 3, 1875—18 Stat. 482— 
and their acceptance is recommended. They have been examined and | 
found to comply substantially with the requirements of the regulations 
under thie act, they are acceptable to the Depar tment and you will so 
advise the companies. | 

You submitted with these papers a joint map of definite location of 

a section of 4.94. miles of the line of road of the former company in 
Colorado and of 5.94 miles of that of the latter company in New Mexico, 

This map is not satisfactory. The companies that have jomed in 
presenting it are separate organizations and have each filed separate 
sets of papers in compliance with the law and instructions thereunder, 
which have been accepted as above. They should also file separate 
and distinct maps of sections of their respective lines of road and such 
maps should meet the requirements of the right of way railroad circu- 
lar as to affidavits and certificates, following the forms prescribed. 

The papers and the maps of the several companies, beneficiaries 
under the right of way railroad act, are required to be complete in. 
themselves and wholly independent of those of any other company. 

By reason of the foregoing the map has not been approved. 


RAILROAD GRANT TERMINAL LINE—WITHDRAWAL ON GENERAL | 
Ours 


oe V, NoRTHERN PACUETO =~ R. Co. 


By the saga blishnient of the western terminus of the main line of the Northern 
Pacitie at Tacoma lands north of such terminal line are released from the effect 
of the prior withdrawal thereof on general route. ; 

There is no authority under the grant to the Northern Pacitie for a wivEarawal on a 
second or amended ey of general route. 
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. The amended map of the general route of its branch line, filed by the company in 
1876, was an abandonment of its previous general route of said line, as shown 
by the map of 1873, and a ge aerate of all rights under the withdrawal 
in accordance therewith, | | 


Secretary Smith to the Commissioner of the General Land Office, June 
eae) | «9, 1896. | is (Ww. F. M.) 


On fopeae 23, 1893, Peni G. Morrill apoliea to make home: 7 
stead entry of the SH. 4 of the NW. 4, the SW. 4.of the NE. 4, the 
NE. 4 of the SW. 4 and the NW.¢4of the SE. 4 of peGhion 21 toaship 
— 20 N., range 10 E., Willamette meridian: mithin the land district of 
Olympia, Washiieton , alleging settlement on or about October 20, 1884. 

The local officers rejected the application for conflict with the grant 
to the Northern. Pacific Railroad Company, and on appeal to your 
office this action was affirmed. 

In appealing the case to this Department Morrill has specified a 
number of alleged errors, but the question .at issue, generally stated, 
is whether or not the land in controversy has passed to the company by 
virtue of the grant, and its consideration leads to a specific examina- 
tion into the acts of the company with respect to the grant, in so far 
as the interests of the appellant may be affected thereby. | | 

It appears that the land lies within the limits of the withdrawal ou 
the map of general route of the main line filed August 13, 1870, also 
on the maps of general route of the branch line filed, successively, in 
1873, in 1876, and in 1879, its location with respect to the route of 1873, 
however, depending upon the manner in which the terminal for that 
line shall be drawn. It lies, also, within the limits of the grant as indi- 
_ cated by the map of definite location of the branch Line filed December | 
_ 8, 1884. If Morrill settled on the land, as alleged, in October, 1884, it 
is excepted from the grant, unless at that date it was in a state of res- 
- ervation by virtue of the anne of some one of the several a of. 

| general route. : | 
By resolution of the board of. directors of the company, of: September 
— 10, 1876, the terminus of the main line was fixed at Tacoma, and the 
land is north of the terminal line established upon the terminus thus 
adopted by the company. As to lands so situated it has been held by 
this Department, in a recent case, that they are released from any claim 
of the company arising out of the withdrawal on the map of general 
route of the main line filed in 1870. Denny et al. v. Northern Pacific 
R. BR, Co., 21 L. D., 252. . | 
-AS to the maps of 187 6 and 1879, it has been held here that the grant 


provides for but one legislative withdrawal on. the filing of the map of general | 
route, which exhausts the legislative will with respect to such preliminary with- 
drawal, and precludes the subsequent exercise of executive authority to make a 
further withdrawal for such purpose on a second or amended ae of genet route. 
~ Cole v. Northern eROe Rs R. Co.,17 L. D.,8.. 
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‘It results, therefore, that unless held in reservation by the map of 
1873, the lands involved in this case were. free and subject to entry at 
the date of Morrill’s settlement in October, 1884. | 

On November 24, 1876, Secretary Chandler approved an ainended 
map of general route of the branch line, using the following language:. 

The Northern Pacifie Railroad Company having abandoned the general route of its 
branch road, designated by map thereof filed in this Department August 16, 1878, 
- and thereby relinquished all claim to the lands withdrawn upon the approval of said 

map, and having adopted by resolution of the board of directors bearing date May 

11, 1876, in lieu of said route, a general route of such bratich road, Jaid down on this 
map, and said route being by me deemed in all respects preferable to the one 80 
~ abandoned, I hereby approve this my, iM accordance with the application of said 
company, 


In 1877 Hon. O. Jacobs filed an aapteadion: here for a reconsidera- 
tion of the action of the Department approving the map of 1876,:the 
grounds of which need not be considered at this time. On January 8, . 
1877, the attorney of the company filed in this Department a state- 
ment of his objections to the reconsideration asked for by Mr. Jacobs, 
in which the following paragraph occurs: 7 | 
— By the amendment the branch is shortened and a more direct and feasible route 


obtained; the territory will be more benefited because the amended line or a pornon 
of it will be built and all may be—but the old line cannot be, . 


‘and in concluding the paper, as if not only to emphasize the company’s 
purpose to abandon the route of 1873, but to make plain that it had 
been, already, at that date, abandoned, he says: | 
_ that since the acceptance of the amended line by the Department, the company has 
contracted for the ties for twenty-five or thirty miles of the road; pari of the iron 
ihas already been purchased and shipped, grading has commenced and the company ~ 
‘are moving in good faith to accomplish its work; and for the Department to now © 
recall its approval would be to entail great loss on the company and defeat the 
construction of any part of the branch line. | 

The logic of these statements appears to me to be so clear that it can- 
not be misapprehended or misconstrued, and the meaning of the lan- 
guage is inconsistent with any theory other than that the company had 
at that time wholly abandoned the line of 1873, and were not.econsider- 
ing it at all in connection with its plans for the ultimate construction 
of the road. It is confirmatory of the representations made to the 
Secretary of the Interior, when the map of 1876 was presented to him 
for his approval, that the company had abandoned the route of 1873 ° 
and relinquished all claim to the lands withdrawn by virtue of the 
filing of the map indicating that route. 

The subsequent acts of the company so completely confirm the eae 
of abandonment that all doubt of its correctness is removed. ‘In 1879 it 

‘filed a second amended map of general route indicating a proposed line 

widely variant from the abandoned one of 1873, more nearly conform-. 
ing to the line of 1876, and along the general route of final construction. 

Following the declarations of the company as to the infeasibility of 
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the line of 1873 and of its purpose not to build on it, are its acts begin- 
ning construction, in 1876, on a new line, and definitely locating the 
road, in 1884, on another and different line. 

- The road is now completed and in operation, but the lands withdrawn. 

ious the route of 1873 had not been restored by any forinal order of 
this Department to the public domain until 1879, and then only to the 
extent of the lands that fell without the limits. adjusted upon the line | 
of 1879. It will probably not be contended that. any such order was — 
necessary, but it will be conceded that such restoration would have been - 
ipso facto effected by the building of the road on a different route; and 
if that be true, restoration was equally effected when the route of 1873 
was explicitly, definitely and finally.abandoned. If the lands along ~ 
that route were in a state of reservation after 1876, they are in the 
same condition now. Their status with respect to the work of public 
improvement had in contemplation by Congress, and which was the 
motive of the grant, has not been altered since that date. Of these | 
lands, generally, it may be said that after definite location they bore — 
- no relation to the grant, and neither did they, for the saine reason, — 
after 1876. 
By virtue of the neraManes: however, that the nda in controversy 
is situated near the common terminus of the constructed road and of 
the route of 1873, it happens that the. limits of the grant as adjusted 
include it, and that.it may be within the limits of the withdrawal on 
the map of 1873, dependent, as before stated, upon the way in which 
the terminal is drawn. I do not think this coincidence affects its 
~ status. The route of 1873 was abandoned, as a whole, and the lands 
withdrawn, therefore, were released along its entire length. 

{ am not advised that any decision has been rendered here distinctly 
in conflict with the foregoing views since the early case of Northern 
Pacific Railroad Company v. Pressey, reported in 2 L. D., p.551. That 
case, however, proceeds upon the theory, now exploded, that the coin- 
- pany might file amended maps of general route and. that executive 
withdrawals thereon were effective to reserve the lands within their 
limits. It does not appear, furthermore, that the acts and declarations 
ot the company, evidencing its abandonment of the line of 1873, were 
brought to the attention of the Department, since the subject is not 
discussed, nor even adverted to. | 

In the more recent case of Northern Pacific Railroad Company De 
McMahon, 18 L. D., 435, the conflict is more apparent than real. It 
_ was there held that the relinquishment of the company, filed in 1879, 
of all claim to lands withdrawn on the map of 1873, cannot, in mood 
faith, be invoked against the company by the United States: j in view 
of the decision by this Department that the later withdrawal in 1879 
was without authority of law. But, aS in the case of the company 
against Pressey, supra, the question of abandonment of the route of. 
1873 was not made al issue, and 1 was pou cliscussed., 
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From Ae foregoing considerations it will be : seen that no lands y were 
in reservation for the benefit of the branch line of the Northern Pacific 
Railroad Company after its abandonment, in 1876, of the route of 1873, 
and it results, therefore, that the land sought to be entered by Morrill 
was free of any claim of the company at the date of his alleged settle-. 
ment in October, 1884. ) 

The decision: of your office is, ther efor e, reversed, and it is now 
ordered that a hearing be directed for the purpose of inquiry into the 

facts concer ning Mor rill’s settlement. 


—_—_—_—— 


on v. Youne ET AL. 


Motion for review of departmental decision of December 28, 1895; 
(21 L, D., 565; denied by Secretary Smith, June 9, 1896. 


- PRACTICE—NOTICE OF HEARING. | 
NEEDS v. HINZE. 
In computing the period of notice, given by personal service, of a. hearing before 
| the local office, the day on which service is made should be excluded, and the 


time counted as beginning to run on the next succeeding day. 


Secretary Smith to the Oonieeenee of the General Land Office, wie | 
| 9, 1896, o <i WV M. B.) 


The petitioner Hinze applies, under Rules 83 and 84 of Practice, for 


an-order directing the Commissioner of the General Land Office to — 


certify to this Department the proceedings in the case of William 
Needs, contestant, ». Conrad Hinze, contestee, involving the latter’s 
homestead entry No. ae made February 23, 1891, for the EH. 4 of the 
NW. 4, and the W. $ of the NE. 4 of Sec. 21, T. 48 N., R. 9 W., Ash- 
land Jand district, Wisconsin. 

The record in this case shows that : a hearing was siete upon the 
charges made by the contestant Needs against the claimant Hinze with 
respect to abandonment and failure on the part of said entryman Hinze 
to. cultivate and improve the tract in question as prescribed by the 
homestead law. Itis further shown that notice of such hearing was 
served upon Hinze in person on April 14, 1894, to the effect that a 
hearing to consider and determine the issues made by contest affidavit 
of Needs had been ordered and set for May 14,1894. Itfurther appears 
that such hearing was had on the said day, at which the contestant 
appeared and submitted testimony in support of the allegations con- 
_ tained in his affidavit of contest; the contestee failing to appear thereat, 
either in person or by attorney. Upon the testimony submitted by 
contestant (contestee submitting none) at the hearing had on said May | 
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14, 1894, the local officers found in favor of contestant and against con- 
testee and recommended that the-entry of the latter for the tract in. | 


. dispute be canceled on account of abandonment thereof for more than 


six months immediately prior to initiation of contest, and failure i 
- cultivate and improve the tract as provided by law. — 

i The. defendant Hinze did not appéal from the action of. the local 
officers, whereupon their finding w as, on August 3, 1894, concurred | 
-in and sustained by -your office. ° 
In due course of time Hinze filed a motion Spine for a review ind 

reversal of your said office decision, which said motion after a careful 

consideration was (lismissed_ upon good and sufficient grounds. , 

_ From the decision of your office, dated August 31, and December sli 

- 1894, canceling entry and closing case, in accordance with Rule 43 of 

Practice, and dismissing motion for review, the defendant appealed. 
‘The right of appeal was denied appellant under provision of 

amended Rule 81 of Practice, which prescribes that no appeal shall 

be taken from the action of your office “affirming the decision of the | 
local officers in any case.where the party or parties’ adversely affected 
thereby shall have failed, after due notice, to appeal from such decision 

of said local office,” as in the case at bar. , , 
The record shows that Hinze had such notice of the decision of the - 

local office. 

The said site now raises the question of jur diction as to the 
authority of the local officers to hear and determine the case on May 
14,189i, alleging that such hearing under Rule 7 of Practice could not 
tee been had until thirty days from date (April 14, 1894) of notice, 
and that under said rule the 15th, instead of the 14th, ‘day of May was 
the earliest day on which said heaving could have been. held. Upon 

that ground the case is brought here upon a motion asking that a writ ° 

of certiorari be issued to your office for the purpose already stated. 

As stated, personal notice was served on Hinze on April 14, 1894, 
whereby he was notified that a hearing was set for May 14, 1804. He | 

- absented himself from. the hearing had on that day, anc penne that - 

the day fixed for the same was short of the time prescribed by Rule 7 

of Practice, for the reason that in computing the thirty days therein | 

allow ed both the day on which notice was served and trial day should 
~ have been excluded, whereas only one day had -been left off in the 

__ reckoning of. said time. es 

Applicant seems to be in error in regard to such contention. The | 

“method of computing time under Rule 7 of Practice is enounced in 

departmental decision of September 12, 1895, in the case of Hart ». 

‘Hector (21 L, D., 164), wherein it is held that 3 in computing time, where 

notice of date of hearing is served upon a party thereto, it is proper 

to exclude either the day on which notice is served or the day on which — 
the trial is to take place, but not both days. Vide also, aces Oe 

Warren, 62 Il., 68: Kane v. Brooklyn, 114 N. Mey 586. “~* 

10332—vor 92-41 
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- Per sonal service on -Applieant of notice of hearing fixed for and: had 
on May 14, 1894, as stated, having been had’ on him April 14, 1894, he 
had the prescribed thirty ee 110tice, since time began to.run on. oe 
 Z5th, and, under the rule laid down iu the cases above cited, including 
the 14th day of May, 1894, it will be seen that the applicant had thirty 
days notice of time of hearing exclusive of service day of notice, hence 
the contention of petitioner that the local officers did not have juris- 
diction of the case on account of insufficient notice is without force or 
merit. | | | 
Furtl thermore the application contains 1 no sworl statement of facts 
or Showing whereby it appears that any error was committed by your 
office in the decision from which appeal was taken and denied, or that 
substantial justice was not done petitioner in the decision Goinplained 
of. The application is based’ upon a mere technicality, and not upon. 
any merit which the case may be supposed to possess, which would be 

a sufficieut ground within itself for dismissing the same. | 

For the foregoing reasons the application is denied. 


te 


_ HOMESTEAD CONLEST—SETTLEMENT RIGHTS: 
Myrick v7. HENNIGH. 


Mere personal presence on public land, withont the performance of ice connecting | 
the claimant with the land, is not a ecole within the meaning of the | 
law. 


Seoretary Smith to the Commissioner of the General Land Office, Tune 
. Hy 1606: _ (G. CU. R.) 


Gn October 13, 1893, George S. Henuigh made homestead entry of 
the S. 4 of the NW. 4 4 of lots 3 and 4, See. 5 » Tp. 19 N., kh. 6 B, , Perry, 
Oklahoma. 

On October 28, 1893, Fred D. eer filed his affidavit of. contest 
_ against the entry, alleging prior settlement upon the land. 

- Hearing was had, and the register and receiver Foporamen dee: that 
the contest be dismissed. | 

On appeal, your office, by decision dated May 2 1895, decided that 
‘the only issue in this case is priority of settlement,” and that from 
the testimony submitted you were “ unable to come to any satisfactory 
conclusion as to which ove of the parties was the prior settler.” This _ 
being the case, your office directed that plaintiff and defendant be 
required | to divide the land between them “in such manner as they 
may agree upon,” allowing thirty days to make the agreement; that — 
upon failure to agree, the land will be sold to the highest bidder as in | 
cases of simultaneous applications to enter, or, if the parties so desire, 
they may settle the case by entering into an agreement by which one 
of them shall receive patent for the whole tr act, and then convey. a 
specified portion of the land to the other. 
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This judgment does tot appear to satisfy either party to the contro- : 
versy, since both have appealed, each insisting that the evidence taken 
at the hearing gives him a better right to the land... 

The testimony shows the following state of facts: 

Myrick, the contestant, made the run from the Creek line when die 
signal was given, at 12 o’clock, noon, September 16, 1893. He testified 
that the distance from that line to the land is five miles; that he rode 

a gray horse, which had no equal in the crowd for speed, having had 

three months training; that he ran in advance of all others, by reasoni, 
of the speed of his horse. He does not know how long it took him to 
make the race; he located on the southwest corner of the land, fifty 
yards north of south line; that where he first located, he could see all 
over the land, except about five acres near the southwest. corner; that 
| n0 one Was there when he first located. He thus describes his acts: | 
I first, pulled off my saddle, stopped, and in’ bot five minutes waved a man over 
to where I was, and which (whom) I passed on the road, who threw me out about 
half bushel of corn. I fed my horse, and shelled the balance of the corn where I was 
standing .... I fed the horse on the ground... . I left the claim about half an 
hour by sun 6 bring my things out from where I left them; returned same evening 
two hours after dark; Otis Ritchie came back with me; set off wagon bows, top 
side boards, wagon shoot, clothes chest, cooking utensils, bed, and a little feed; 
‘slept there that night (i. e., 16th September), where I stopped. On claim next jay 
(Sunday, September 17), end ran south and west lines; staid there Sunday night, 
went to Perry Mouday; returned to land Wednesday (September 20), On Friday | 
(September 22) plowed a small patch and next day built a sod house; that Hennigh 
(entryman) had no improvements when contestant did the plowing; had theu been 
all over the claim; plowed about three acres on October 2; and en on October 13 
Hennigh had ions entry, he (contestant) had three acres plowed: sod house, and well 
four feet deep dug second Sunday after opening; that he now (date of hearing) has 
a box house eight by twelve, cave ten by twelve, shed sixteen by fifty, fifty acres 
plowed; fifteen acres back-set; pasture of fifteen acres enclosed with two wires; -a 
pond, and hay cut and put up from eighty acres. 


On cross-examination.he admitted he had not staid on the land. all 
the time, nor eat all his meals there; that he left the land and went to 
Kansas about November 10, 1893; returned March 1, 1894; that he was 
detained in Kansas by sickness. The following question was asked 
him: | 3 
What notice ee you give other than. personal pee that you were claiming the — 


land? 
_ A. I only Saimed the land which I then held down, which ever it might be, 


He further admitted that when he first got to the land all he did v was: 
to feed his horse; that he left his saddle, blanket, martingales, and 
shelled corn to hold down his “spot” until he noricned with his wagon. 
(This was about half an hour before sundown of September 16.) | 

N, Miller (witness for Myrick) testified that he made the race with 
Myrick, kept up with him for three-quarters of a mile, when his horse 
fell. Myrick then got three hundred yards the start, and kept that. 
distance to the land. This witness saw no other person ou the land as. 
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he passed it. Miller says Myrick was ahead of all other men, except 

| three; that his (Miller’s) horse was not trained. This witness testified 
that when Myrick left the land late in the evening of the 16th, he 
(Myrick) wrote his name on a corn shuck, and . left it on the oe 
under some corn cobs, 

One Dunn, a witness for Myrick, testified that he was riding a mule 
in the race, and kept company with Myrick for about three miles and 
kept i in sieht of him the rest of the way. | 
_ From all the testimony it may be safely said that M yrick reached the 
land shortly after twelve o’clock; that he fed his horse; that he brought 
his team and camp outfit to the land that night; that'in a few days he 
built a sod house; that ‘he left the land and. staid away from November 
10 to March 1 (two months and twenty days); that his absence was 
excusable by reason of sickness; that he returned to the land, built a — 
small house, improved the land, and continuously resided there. He is 
‘mistaken, however, in saying he distanced all others. At least three 
men kept up with hint: and his trained hor se went but ee faster than 
Dunn’s mule. 

Hennigh, the entryman, testified that he made the race; that he also 
rode a trained horse; went due west of Creek line, and reached the 
~ land “about eleven minutes after twelve;” that he first “stuck a stake” 
that he carried with him; that this stake was three feet long, his name 
written thereou; put a flag on the stake, and put his hat on the stake 
and tied it fast. In about half an hour from that time, his brother 


came with a wagon, gave him a spade with which he dug some holes — 


(one of which was for a well), set up the wagon bow, and stretched a 
quilt over it; that he saw no other person on the land except his brother, 

: who eee on the west part: of it; saw other men located on surround- | 
ing lands; did nothing further that day but look for lines and corner- 
stones; ‘that this settlement was made about one hundred and fifty 
yards wou of east line, and about sixty rods.north of south line; staid 
an land that night (September 16) with three of his brothers, nad. his 
team and camp outfit, and saw no one on land but his brothers; staid 
till noon of September 17, and did some breaking on west side and 
some on east side of claim, two furrows thirty yards long and some 
‘short furrows; three brothers were with him‘when he did the breaking. 
Left at noon of September 17, and nothing was done at place where 
Myrick i is alleged to have settled: went to Perry to file, and returned 
September 21, staid there that niet looked over land, lett next morn- 
ing, and nenuraed again October 6, and did more plowing; that he then 
saw for the first time a sod pen and a little plowing; that this plowing 
ran across the plowing done by him (Hennigh). Went back to Perry 
to file and returned again October 19; that he then cut and hauled 
— Jogs, and built the walls of a house; slept, cooked, and ate on claim 
‘while doing this: work, and on October 28, went to Kansas, where: his 
‘father lived, to get furniture for his house and money to complete it; 
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returned to land November 28, 1893, bringing stove, cooking utensils, | 
bed, ete. ; ; put the roof on his fae plastered it, moved in, and has 
lived there continuously ever since; has twenty acres broken; stable; 
corn crib; well; orchard of thirty Gres: small fruits, berries, grapes, 
etc.; nineteen acres in crop; good garden; raised two hundred and — 
twenty-five bushels of corn; Improvements worth $150. His testimony 
is substantially corroborated, ‘as to his settlement, Tesidence and 
_ improvements. : - 
. While the testimony of both coe: is peor noeiea: it is difficult to | 
— understand why neither should have seen the other on the day they | 
reached the land, each is seemingly positive that the other was not 
there. Aas that they reached the land at the same time, the: 
issue is narrowed down -to the acts of settlement first. made by each. 
Myrick, unfortunately, did nothing on the Jand the first afternoon but. | 


feed his horse. He did no specific act to give notice to others that he. °— 


intended to settle. He put up no flag, dug no holes, and made no | 
improvements whatever; and it was not until two hours after nightfall 

of the day of the opening that he had his camp outfit there. In the’ 

meantime, Hennigh, the entr yman, who appeared upon the land ‘about: - 
_ the same time, immediately set a stake on which was a flag, and dug’ ~ 
some holes and started a well. ~ 

— Settlement npon the public Jand is not affected by mer iy golg upon 
the land; there must be something done to indicate that the party 
intends’ to take the land; and, although one may in fact. precede: 
another to a tract of public inca intending to enter the same under 
the public land. laws, yet if he postpones the performance of some: 
definite act of settlement sufficient.to give notice thereof to passers by, 


until after a later comer reaches the Jand and performs such acts of | 


settlement, it can not be held that he has made the prior settlement; 
for, as before seen, mere personal presence, without the performance of . 
some acts connecting the person with the Jand, is not a settlement 
‘within the meaning of the statute. Hurt ». Griffin, 17 L. D., 162; 
‘Strutz 2. Crabb, 19 L. D., 122. _ 
The issue in this case is as to who made the first settlement: From 
what is above seen, in the rather lengthy recital of the facts, that’ 
issue must be decided in favor of Hennigh. His entry will, therefore, 


> remain intact and the contest will be dismissed. 


The decision appealed from is accordin ingly rever sed. 
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SETTLEMENT. RIGHTS--ADVERSE CLAIMS. 
SHOOK v. DOUGLAS. 


A settlement claim acquired with the knowledge of, and under an agreement. with 
an adverse claimant, is entitled to paecen aon as against the subsequent claim 


. of said adverse claimant. 
aa 


 Seeretar ry Smith to the Congas of the General Land Office, Tune 
oD; 1896. o | (E. B., Jr.) 


I have considered the case of Marion I’. Shook v. John Douglas, on 
appeal trom your office decision of March 20, 1895, holding Douglas’ 
homestead ent; No. 3035, Humboldt, California, land district, for.the 
N. 4 of the NE. 4, and the B. of the NW. 4 of Sec. 8, 1.3 N., R.3 E., 
 H.M., subject to the prior right of Shook as to said N. 4 of the NE. ‘ 

I fa the material facts tobe substautially as set out in said decision. 

Douglas established his residence upon the NE. 4 of the NW. 4 of the 
‘section while the land was unsurveyed and long prior to the settlement 
of Perrine’s father-in-law to whose possessory rights Shook, step-son of 
~ the latter, succeeded by purchase in 1879. . The testimony adduced at 
the hearing duly had between the parties in October, 1892, shows that 
in 1877 Douglas agreed with Perrine that the former should hold and 
-eccupy the land lying west of a line running north and south through 
a large rock near. the center of the NW. + of the NE. 4 of the section 
and that the latter should likewise take the land lying east of such 
line, and that later—about 1884—Douglas and Shook agreed upon a 
divisional line some distance to the westward of the first. line. This 
later line, as was subsequently disclosed by the government survey in 
the summer of 1891, was only a few rods east of the north and south 
center line of the secon and. left. most of the ane in controversy 1 
~ possession of Shook. 
. Shook having settled upon and claimed the land. in controver ‘sy with 
the knowledge and consent of Douglas, and under an agreemeut 
between them, and having, as appears from the record, presented his 
_ application eheretor on ‘lle: aging day Douglas made his entry, and 
within three months after the filing of the plat of survey in the local 
office, Douglas will not be permitted now to repudiate the agreement 
and enter the land in the face of Shook’s adverse claim. The case of 
Walters v. Minter (17 L. D., 187) is directly in point and Supports the 
view I have just oS oIeeeee Said decision i is affirmed. 
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TIMBER LAND CONTEST—CHARACTER OF LAND. 
JOHNSON v, MACMILLAN. 


Phe act of June 3, 1878, provides for the disposition of lands that are not; at the 
time of sale, fit for cultivation on account of. the timber thereon. |. 


Seoreiary Smith to the Commissioner of the General Land, Office, June 
9, 1896. ; (WAM. WO 


TI have considered the case of Oscar L. Johuson 2. Willis M. MacMil- 
lan, on the appeal of the former from your office decision of June 5; 
7 1895, dismissing his protest agaiust the timber land application of said 
MacMillan for lots 9 and 10 and the N. 4 of the SH, 4 of Sec. 30, T. 23. 
R..17-W., San Francisco, California, land district. 

The record shows that on April 1, 1891, Willis M. MacMillan filed in 
- the local land. office at San Francisco, California, his sworn statement to | 

| purchase the land involved under tlie act of June 3, 1878 (20 Stat., 89). 

MacMillan gave notice of making. proof, and on July 7, 1891, one 
George C. Johnson filed a protest, alleging that the land was agricul- aA 
tur al in character. 

A hearing was had, and ‘aon the evidence submitted the local offi: ; 
cers found the tract to be timber j in character within the meaning of 

_ the act of June 3, 1878. On appeals by said Johnson from the local 
officers’ decision and your office decision, the finding of the local offi- 
cers was sustained by your office and the Department, and the case 
closed June 18, 1894, 

On July 23, 1891, Oscar L. Johnson. filed av affidavit and. his appli: : 
cation to contest the right of MacMillan to enter said land under the | 
act of J une 3, 1878, allegin g that said lands | 
are agricultural in character, of good soil, and will, w hen the. timber is removed 
therefrom, produce good crops such us are raised in California, and that the said 
— lanid is not of such character as is subject to entry under the act of June 3, 1878. 

This affidavit was with the record when your office by its letter uG? 
of June 18, 1894, closed the vase of George C. Johnson v, said MacM il- 
lan. In said letter “Git was stated that: : 4 

Oscar L. Jolinson’s affidavit and application to contest MacMillan’s claim must 
now be given proper attention, and is hereby returned for due action thereon by you. 
The record in the above entitled case (of George. C. Jolinson), or any part thereof 
which you may require, will be returned on your request: | 

Thereupon, the local officers ordered a hearing on the affidavit ‘of 
Oscar L. Johnson to determine the character of the land involved. : 

On January 16, 1895, the local ‘officers recommended that Osear L. 
Johnsou’s coiltest be dismissed. 

Johnson appealed to your office. — 

On June 5, 1895, your office dismissed Johnson’s protest, aud directed 
that upon:such decision becoming final that “MacMillan’s final proof 
will be accepted,.and he will be allowed to enter the land.” | 7 

Johnson ae ; | 
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MacMillan filed a motion for review of your office decision, on the 
ground that no right of appeal should: have been allowed Johnson. 

On Angust 30, 1895, said motion was denied by your office. 

The third speciicativl of error assigued In abpenants appeal is as 
follows: | 3 

The Hon. Commissioner erred in ruling that the evidence savmibend in this case 
shows the land to be subject to entry under the act of June 3, 1878. 

At the time set for trial Johnson filed a motion for a commission to 
take the depositious of five witnesses who were not preseut, but if they 
had been present would testify that the land is chiefly valuable as 
agricultural land, and if cleared of its timber good paying crops, such. 
as are ordinarily raised i California, could be raised on it, and -an 
ordinary man could make a good living. for himself and family on it. 
This motion was granted by the local officers. | 7 
Tf the ease can properly be determined on the evidence introduced. 
in this case without considering the evidence in the George C. J olinson- 
case, it will be uunecessary to pass on or discuss the other questions: 
-preseuted by the appeal, for the reason that if any error was committed 
by your office in passmg ou the other ponte ceewet, it would be error 
withont prejudice. 

The receiver of the local office testified that J éiniee biered to file 
his homestead application for the land in controversy and tendered the 
fling fee, which was rejected. | 

Johuson was called as a witness on his own Rehale and testified that 
he commenced the contest in good faith. .That he had been over every 
subdivision of the land in question. That he lived in a half mile of it, 
and had lived there four years. That theland was valuable for agricul- 
tural purposes. .That the land wonld be susceptible of cultivation if 
the timber standing upon it were removed.. The register asked him: 

Of the one hundred and sixty acres involved in this contest how much 
of it is timber pow growing upon?” Thereupon the record shows that: 

«Counsel admits for Jolson that it is all covered with timber.” He 
further testified that said land was covered with 1edwood, tir and oak 
timber. That the redwood and fir trees average about four feet in 
diameter and the oak trees about one foot in diaineter. 

The admission that the tract is all covered with timber ts in its nature - 
conclusive as against Johnson as to the fact admitted, and the same is 
true respecting his evidenceas to the character of such tiinber and the 
size of the trees growing on the land. | 

In United States ». Budd, 144 U.5., 155-167, involving the con- 
struction of the timber and stone act of June 3, 1878, the supreme 
court uses this language: 

Lands are not excluded from the scope of the act becanse in the future, by large 
expenditures of money and labor, they may be rendered suitable for cultivation. It 
is enough that at the time of the purchase they are not, in their then condition, fit - 


_ therefor. The statute does not refer to the probabilities of the future, but to the 
‘facts of the present. | 
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The rule announced in the Budd case has been foliowed by. the . 
Department. See Kelly ». Ogan, 15 L. D., 564; Gilmore vy. Simpson, — 
(16 L, D., 546; Robert v. Brownell, 18 L. D., 16, and Gibson v. Smith, 
Ia, 249. In the latter case it was held that. ‘the word “timber” as 
used in the act of June 3, 1878, refers to such trees as are valuable for. 


_ commercial purposes. The timber on’ the land involved testified to by : 


Jobuson is certainly valuable for commercial purposes. 
For these reasons your office decision appealéd from is affirmed. 


-McLEAN v. Unton Pactrie Ry. Co. 


- Motion for review of departmental decision of Pebniaeys 21, teens 22 
L, D., 227, denied De ey Smith, June 9, 1896. 7 


‘TOWN LOT-SETTLEMENT RIGIT—TRANSFEREE. | 
_ DELLA BROWN ET AL. 


The possessory right.acquired by the first occupant of a town lot is a preper subj ect 
of sale and transfer, and the delivery of actual possession to the purchaser, 
before the prior occupant leaves the lot, renders the date of his occupancy 
available to the purchaser if he continues his occupancy until the date of the 
townsite entry, | | 


‘Secretary Smith to the Commissioner of’ the General Land Office, June 
| 9, 1896. (C. J. W.) . 


On November 3,.1893,-Della-Brown filed her application before town- -- 


. gite board No, 8, for a deed to Jot 17, block 24, Perry, Oklahoma, 


alleging that she was the first occupant of the lot, aud that she bad 
made valuable improvements on it. Qn the same day Mary Patterson 
filed her application for deed to this lot, alleging that she purchased 
‘the possessory right of J. P. Jones to the same, and that since said 
purchase she has been an BrCB EBB: thereof, aud had made valuable 
improvements. 

On November 15, 1893, Aiezanive: M. MeEIhinney filed his tion: 
tion for a deed to ca Jot, alleging that he took possession of it on 
September 16, 1893, and that he was an occupant thereof. — 7 

Perry Pringle atid Alice E. Lionberg ger, after filing applications made 
default at the time of the hearing, and have ceased to be parties t to the 
controversy. 

The contest at the hearing was between Della Brown, Mary Patter- 
son and Alexander M. McElhinney, at which hearing some forty wit- — 
nesses testified, their testimony covering over three hundred type- 
written pages, and forming altogether a mass of ‘badly conflicting 


testimony, much of which is immaterial. That it is difficult to extract — 


certain truth from it, is indicated by the fact that each member of the 


i 
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board was led to a different conclusion by it, as to who was the first 
occupant of the lot. One member. of said board found that Della 
Brown reached it first; another that Mary Patterson was first, and the 
third that McElhinney was the first occupant. Each of the applicants 
appealed from the decisions which ‘were adverse to them, aud said 
appeals were considered together by your office on September 3, 1895; 
and the conclusion reached, that a preponder ance of the evidence 
showed that John P. Jones was the first to occupy and stake the lot; — 
that he transferred his possession and right to Mrs. Patterson on the 
afternoon: of September 16, 1893, and that she has continued the oceu- 
paucy, has improved the lot, and. is entitled to a deed for it. From 
this decision Alexander M. McElhinney and Della Brown have each | 
appealed. | 

Della Brown insists that it was error not to find that by a prepon- 
derance.of the testimony, she is shown to have been the first occupant 
of the lot, and McElhinney insisting that it was error bot to find that | 
he was fir st. Each of the appeals contains the allegation, that it was 
error to hold that Jones transferred, or could transfer, his occupancy 
and possession to Mrs. Patterson, and that she thereby got the benefit 
of his occupancy. The appeals therefore present two grounds of 
error,—one being an error of fact, and the other an error of law. These - 
will be considered in the order stated: | 

After cousidering the theories of the evidence presented in the 
opinions of the different members of the board, as well as the theories 
presented in the arguments of counsel, in connection with the record 
itself; [ am led to concur with your office j in finding that Jones was the 
first person who occupied and staked the lot in question on the day of — 
the opening, and that he transferred. his possession of the same soon . 
afterwards, on the evening of that day to Mrs. Patterson... 

The remaining question is, Did the transfer of his possession to Mrs. 
Patterson, for a valuable consideration, permit her to tack his prior 
‘possession to her subsequent possession, so as to give her the benefit 

of it, as between herself and one who claims to have come upon the 
lot, hefore the transfer was effected. It is insisted in the first place 
that Jones had nothing to sell or transfer, and in the second place that 
the written evidence of the transfer on the back of Jones’ booth certifi- 
cate is inadmissible, because not acknowledged before a proper officer. 
Jones seems to have been a qualified lot occupant, and the evidence 
shows that he made the run from the line on the day of opening, start- 
ing with others at the proper time, and that he reached anid staked this | 
lot, while it was yet unoccupied, and that he was upon it in person 
with his horse and saddle when Mrs. Patterson reached it, and proposed 
to buy him out. 

In my opinion he had auitiaten. & settlement upon the lot, which 
being maiutained until the time of the townsite entry embracing it, 
would have entitled him to a déed, aud he thereby acquired such a con-, 
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—tingent interest in the lot, as might lawfully be made the subject. of 

sale or transfer. Your. affice properly held that it was not necessary to 
determine, whether the writing on the booth certificate offered to prove _ 
the transfer from Jones to Mrs. Patterson, was. adinissible or not,—the 
fact being one which could as well be established by parol as by 
written evidence. Jones testified orally to the sale and transfer of his 
possession and to the receipt of the mousy paid him in consideration 
of the saine. 
Settlement rights andet homestead ine are aistingutenabia. from | 
such rights where the settlement is made upon a town lot. The sale of 
the improvements of a prior homestead settler does not make his date — 
of settlement available to his vendee, for the reason that the establish- | 
iment of personal residence, within a prescribed time, and the mainte- 
- nance of such residence for a prescribed period, are required under the: 
homestead laws. The reason for this rule does not apply to settlement 
on or occupancy of town lots, under. the townsite laws, nor does the 
rule itself. The sale of his evidences of settlement by a first occupant 
of a town lot, and the delivery of. actual possession of such lot to the 
purchaser, before the first. occupant leaves it, renders the date of his. 
occupancy available to the purchaser, who continues the eDegupancy 
until the date of the townsite entry. 7 

Your office decision is accordingly affirmed. 


Saleen “ADDITIONAL HOMESTEAD~—SECTION 75 ACT OF: MARCH. By 
1891. 


WELCH v, PETRE BY AL. 


The purchaser of a soldier’s additional homestead right is entitled ti the Denefit of 
the. een provisions of section 7, act of March 3, 1891. 


Secretar y Smith to the Commissioner of the. General tae Office, Tune — 
| 3 9, 1896. Bg | (0.5.-W.) 


On Aas 31, 1887, Mathes B. North. made soldier's. additional | 
homestead entry, No. 3661, I. ©. 1329, for the N. 4 SH. and lot 4 Sec. 
20, T. 62 N., BR. 14 W.,, based on certiticate of ent issued by your 
office in North’s name on September 12,1878. By letter “CU” of Decem: 
ber 28, 1889, your office held said entry for cancellation, because based 
on. military service performed in the Missouri Home Guard. Assignees: 
of North appealed to the Department: 

On April 8th, 1890, William Welch filed his sopheatinn to enter the | 


land in dispute, which was rejected by the local officers for conflies 


with North’s entry, and Welch appealed to your office. Your office 
without acting on said appeal forwarded it to this Department for 
consideration in connection with portus ARpoah but no notice was. 


652 DECISIONS RELATING TO THE PUBLIC LANDS. 


taken of it in the decision rendered here, as it was not covered by the .- 


appeal from your office. In said decision rendered June 16, 1892, it was 

~ ‘held that-the soldier’s additional homestead entry in the name of Mat- 
thew B. North was confirmed by the 7th section of the act of March 3, 

1891 (26° Stat. , 1095). A motion for review of said decision was duly. 
filed and allowed: ‘and on June 2 , 1893, on review of the same, said 
decision was reversed and. recalled, and it was held that said entry, 
made in the uame of said North was not covered by the con fir metor y . 


_ provisions of sectiou 7, act of March 3, 1891, supra. 


In. promulgating the decision of June 16, 1892, your office affirmed. 
the action of the local officers in rejecting Welch’s s application, but in 
the notice to Welecl’s attorney it was simply stated that action had. - 
been taken in his case by promulgating departmental decision of June 
16, 1892, This was by letter *C” of your office of July 7, 1892, and. 
seems to have led to the filing of the motion for review of departmental | 
decision of June 16, 1892, which resulted in the reversal of the same, aud, 
the cancellation of North’s entry. (16 L. D., 484.) This last decision 
was promulgated by your office letter “0” of July 6, 1893, in which the 
local officers were divected tu advise the parties intel et in the entry 
of North that thirty days from said notice would be allowed in which 
they might take action under the act of March 3, 1893 (27 Stat., 593), 
and in a letter of same date Welch’s attorneys were advised that his 
application could not be considered until the expiration of said thir ty 3 
days. : 

The transferees of N orth filed application in the local office: to pur- 
chase June 5, 1893, upon which action had been suspended until your 
office letter “OC” of July. 6, 1893, was received, when the same-was 
allowed, and cash entry 12440 made, dated July 12, 1893. Your office 
letter “©” of January 24, 1894, held said eutry to 6 regular, and that 
the same would be approved for patent after thirty days, which was 
allowed Welch and his attorney to take action. 

February 24, 1894, attorneys for Welch filed in your once notion for : 
review and raooteideration of your oftice decisions of Jul: y 7, 1892, and 
January 24, 1894, affecting said tracts. On May 4, 1894, Poe office — 
reversed said decisions, and held that action taken by your office under . 
departmental decision of J une 16, 1892, including the affirmance of the 


action of the local officers in. rejecting “Welch's application, was made : 


void and of no effect by the reversal and recalling of said decision, and 
left Welch’s application in the status of being then before your office 
on the appeal of Welch. from the action of the local officers in rejecting 


it, and further that Welch’s application appearing to be regular, his 


rights under said application were superior to those of North’s trans- _ 
ferees. Whereupon your office held cash entry No. 12440, for cancella- | 
tion as to N. 4 SE. 4 See. 20, T. 62 N., R. 14 Wi, and that Welch would 
be allowed oe m “ey entry for the sane: 

On July 15, 1894, Douglas A. Petre and Robert F Fitzgerald, 


DECISIONS RELATING TO ‘THE PUBLIC LANDS. 653 


7 assignees, filed their appeal from said office decision of May 4, 1894, in 
which they make the following specification of errors: | 


1. It was error to hold thatthe contention of Welch, that he was not notified of 
departmental decision of June 16, 1892, but only of the promulgation of said deci- 
fee is sustained by the records of the Commissioner’s office. 
-: 2. In-holding that Welch’s application had the present status of being before your 
office on the appeal from its rejection by the local officers. | 
- §. In holding that his tights under his application were stiperior to those of North’s 7 


transferees, 
4, In not-holding that the transferees of North had the right to purchase the tract 


covered by North’s former entry under the provisions of the act of. March 3, dc 
5. Tn holding cash entry 12440 for cancellation. = 


‘The foregoing statement of facts indicates the Steve nerowrore taken 
in the litigation between the parties. | 

In the light of recent seudicat ons by the highest courts, it is : not 7 
deemed necessary ‘to consider the grounds of error set out in the 
present appeal. | 

. When this. case was first before the. Denaicent ou appeal from yout 
office, June 16, 1892, (Letter-press copy. book, No. 246, page 341), it was - 
then held that the entry in question having been made by North August 
31, 1887, and sold after said entry, before March 1, 1888, to parties who: 
were guilty of no fraud, should be confirmed under the 7th section of 
the act of March 3, 1891 (26 Stat., 1095), the transfer of the same having 
been made when there was no adverse claim. It was then said, 

‘The applicants have furnished an abstract of title, duly certified, showing the 
conveyance of said tract, and who are the present owners thereof ; they have also 
furnished affidavits that the tract has not been reconveyed to the entryman, and 
that they are bona ee bacelener You will therefore issue a pores on the entry in 
question. 

This decision, alts its promulgation, was recalled by the Depart- 
ment and reversed in the case of Cleveland v. North et al. (16 L. D., 
484), in which the cancellation of the entry was ordered, for the reason 
as stated that the sale of a soldier’s additional homestead right was. 
illegal and. such purchaser is not entitled to the benefit of the confirma:. 
tory provisions of the act of March 3, 1891. This later decision is now 
under review, and the case may be Eagurdoll as open. The supreme 
court in the recent case of Alfred F. Webster v. Milo J. Luther and 

Louis Rouchleau (163 U.8:,) has distinctly and plainly held that the 
-soldier’s right to additional homestéad, is assignable and transferable 
under the statute, and this notwithstanding the practice may have been 
different under the Land Department. It is therefore apparent that 
the décision of the 16th of June, 1892, announced properly the law of 

the case, as it was then and is now, and should not have been disturbed. 
The case being open and the assignees still applicants for the confirma- 
‘tion of said entry, it is held that the application of, Welch to make 
entry was ‘properly denied, and that the entry stand confirmed and 
patent issue in accordance with said decision of 16th of J une, 1892, 


654A DECISIONS — TO THE PUBLIC. LANDS. 


WAGON ROAD GRANT—WITHDRAWAL-SETTLEMENT—ENTRY —SELEC- 

TION, | 

‘WILLAMETTE VALLEY AND CASCADE rire WAGON Roi. | Co. Oe, 
- | BRUNER.» 

‘While no rights are acquired as against the government by settlement on land with- 
drawn in aid of a congressional grant, and entries of lands so reserve. should 
not be allowed, yet, under the withdrawal for the benefit of this grant wherein — 
no rights to specific tracts are acquired prior to selection, and entries or filings 

have been allowed, based on settlement prior to selection, in violation of said . 
withdrawal, the Department may, in its exercise of its supervisory authority, 
require the selection of other tracts, if it. appears that the grant can be fally 

. satisfied from the remaining: lands; and to this end entries or tilings of such 

* character may be suspeuded to await the adjustment of the grant. 

‘The departmental order, given in the case of Peter Clemons against said company, 
directing the cancellation of all entries allowed atter said withdrawal, is accord- 

ingly modified. 


Seoretars y Smith to the Commissioner of 6 the Genera Land Office, June. 
» Gy 1896. | a (P. W.C,) 


I have seoasideted the appeal by the Willamette Valley and Gascade 
Mountain Wagon Road Co., from your office decision of December 18, — 
1894, dismissing its protest against the final 6 tendered by Philip | 
ee upon his homestead entry covering lots 1 and 3, Sec. 31, Ty 
22'S., R. 325 E., Burns land district, Oregon. 

These tracts are within the limits of the withdrawal ordered : your 
office letter of July 10, 1874, on account of the grant made by the act. 
of July 5, 1866 (14 Stat., 80), under which said company claims, which — 
order wae received at fie local office August 6, 1874, and it is on account 
of this reservation that the company’s protest is based. 

_ The land was free from claim, so far as the record shows, at the date 
of withdrawal, but on November 20, 1889, the local officers jpermuttod 
Bruner to make homestead entry of ‘the jana: 

Prior: to said date, to wit, on July 17, 1884, the company had made 
~ selection of this land. 

Bruuer made proof upon his entry, after due notice by pablicsiow 
in which it was shown that he settled on the land March 1, 1884, and 
has since continuously resided thereon and improved the eth 

Your office decision held that because Bruner had shown settlement 
prior to the company’s sélection, that a valid claim was initiated 
thereby that was a bar to the company’s selection. | 

This case is governed by the principles announced by this Depart- 
ment in the case of said company against Hagan (20 L. D., 259), 
wherein it was held (syllabus): | a 

No rights either legal or equitable as against the grantee can be acquired by 
settlement ou, or entry of lands withdrawn by executive authority in aid of a con- 
gressioual grant, and the failure of a grantee in such case to respond to the pub- . 


lished notice of a settler’s intention to submit ceca proet can not Opera to defeat 
the’ Brantee 3 right of Seren: 3 a 
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Under this decision. Bruner’s entry: would of necessity be canceled, as — 
was: directed in the case of Peter Clemons v. Willamette Valley atid 
Cascade Mountain Wagon Road Company (L. and BR. Press book 326, 
Ds 114), ‘but for the reasons hereafter given [ am of the opinion rae his 
entry should be perinitted to remain of record. 

In this connection I must review, to some extent, the history of fie 
grant, and the facts are taken partly fr om. those recited in Seen . 
letter of January 27, 1894 (18 L. D., 25), | | 

The company’s line: of constructed road is 448.7. miles long, ade aS 
the grant was one of quantity—three, sections per mile—it eee | 
861,504 acres, 

. There had bell watented on account of his grant, | prior to J anuary 
27, 1894, 549,809.29 acres, and 161,274. 42 acres have since been patented, 
| together amounting to 711,083.71, acres. This leaves 150,420, 29 acres 
yet due on account of this grant, | 
This grant was “three sections per mile to. be selected within six miles . 
- of said road,” and as the lands were early withdrawn to the full extent 
of six miles on each side of the road, the withdrawal was nearly twice 
the amount of the grant. J | 
‘Your office letter of January 2, 1894, repented that of the lands with- 
drawn 752,811.74 acres were vacant: and unselected, and that in addition 
thereto-17 ,824.18 acres had peey, netected to -which there were averse 
claims. : : 
" In departmental letter of January 27, 1894 (supr a), you were dir seied 
. to serve notice upon the grant claimant requiring the completion of 
selections on account of the grant within ninety days from notice, after 
which. time the withdrawal formerly made and. maintained would be 
revoked. | 

No direction was given as to the disposition of the adverse claims. . 

Notwithstanding the fact that of the 752,811.74 acres reported to be 
vacant and unselected within the withdrawal made on account of this — 
grant, 462,621.74 acres were shown to be surveyed lands (more than 
three times the amount necessary to fill the full complement of the 
- grant), the order requiring that selection be made within ninety days 
after notice, under penalty of revocation of the withdrawal, was sus- 


pended. by departmental letter of March 15, 1894 (L. D. Press copy — 


book 280-416), in view of the fact that a bill was pending in Congress 
providing for the survey of the lands within the limits of this grant: 
This suspension seems to have stood until March 28, 1895, when in con- 
- sidering the case of oe wagon road against Hagan (20 L, D. ., 209), it 
was said: 3 | | 
‘While I recognize the propriety of the withdrawal] made by the executiy e to pro- 
tect this company in the exercise of its right to make selection in satisfaction of its 
grant, I am also impressed with the importance of. requiring the company to make ; 
the selections necessary to satisfy this grant as speedily as possible, in order that. 
the surplus remaining in the limits of this withdrawal may be restored to settlement 
and entry. The reason alleged by the company for failure to make selections to 
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satisty the grant is, that the Gov ernment ‘na failed to have the ipa ‘surveyed. 
That reason no longer exists. The act of August 20, 1894 (28 Stat., 423), anthorizes — 
the deposit of a suticient sum by the owners of grants of public lands for the. pur- 


pose of having a survey of the townships within tbe limits of their grants. lf this *~ 


company refuses to accept the benefit of this act, it will be required to make its 
selections from the surveyed portion of lands along the line of its road, and the 
withdrawal of the unsurveyed lands along the line of the road will be revoked: It 
will, ther efore, be notified that a survey must be made of such lands as it desires to — 
; sirver, on or before November 1st next, and to make all selections necessary to sat-. 
. isfy its gr ant, within Hioby. days Seana and thereat ter the withdrawals will be 
revoked. 

An extension of this time for one year was granted by departm ental 
letter of October 26, 1895 (L. and KR. Press Book, 315 p. 315). | 
_ It will thus be seen that great liberality: nae been extended SO as 
to preser Ve, as far as possible, the full quantity of the lands within the 
‘grant from which to satisfy, by selection, the amount granted. . | 
_ It appears, however, from the report of your office, that entries have 
been erroneously allowed within the limits of the withdrawal main- 
tained on account of this grant; ‘to what extent I am not advised, but . 
not a great many. aa : | 

While it is clear that, technically speaking, | these entries were 


S improperly . allowed, being in conflict with the withdrawal ordered by 
your office, yet no rights were acquired by Ee wagon road company ge 


by reason of said withdrawal. : 
As the lands granted were, by the terms of the act making the ee 


“to be. selected,” no right was acquired to any specific tract. anil = 


formal selection thereof had been made. Prior to this time, as before : 
recited in this opinion, Bruner settled upon the land in question, and 
while I recognize the right of the company, under the grant, to make 
‘selection, yet I ain of the opinion that under the supervisory power 
with which this Department is invested in the matter of adjustment of 
these grants, if, as it would seem, this grant can be fully satisfied with- 
out resort to this tract, shown to be improved to great value, the com- 
pany should be required to select some other tract within the limits.of 7 

its graut, not so occupied and improved. | 

- It is not my purpose to authorize the continuation of the dia 


of entries within the reserved limits, but, as to those tracts upon which | 


entries or filings have been allowed, and the lands improved as shown 
in this case, that such tracts should not be awarded the company in > 
the adjustment of its grant, if it can be satisfied without resorting 
thereto, and I have therefore to direct that all such entries be 
suspended to await the final adjustment of the wagon road grant. 
The order for cancellation of all entries allowed subsequent to with- 

‘drawal, given in the case of Peter Clemons et ai., before referred to, 
18 modified accordingly. 
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SWAMP LAND INDEMNITY CERTIFICATE—ACT OF “MARCH 2, 1889. 
STATE OF MICHIGAN. 


. The general provisions of the act of March 2, 1889, restricting the sale of public | 
lands at private entry to the State of Missourl. did not contemplate the nullifi- | 
eation of the special right conferred by the act of March 2, 1855, upon States to 
locate swamp indemnity certificates on lands that were at the date of said act 
subj ect to entry at one dollar and twenty five cents per acre. , 


Reerauary Smith to the Commissioner of the General Land Office, June 
. «9, 1896. "4. Wee Ihe ME): 


On Osiiber 30, 1895, the State of Michigan located 5,014.76 acres of 
land under swamp lund indemnity certificate No. 7, ere issued 
May 21,1887. It is not deemed necessary to deseribe the lands more 
fully fiat: to state that they are situated in the Marquette district, 
neither is it considered a material fact that the location was ade: 
under a duplicate or certified copy of the original, the latter having . 
been lost by the State. 
he State has appealed from the decision of your office holding the 

location for cancellation on the ground that the certificate is only locat- 

able on lands subject to private entry at one dollar and a quarter al 
> acre, and that there are no longer any lands of that character in the 
State of Michigan. - 

The indemnity provision under the authority of which the certificate 
in question was issued is contained in the second section of an act enti- 
tled “An act for the relief of purchasers and locators of swamp and 
overflowed lands,” approved March 2, 1855, that part, of the section. to 
which reference is had being as follows: 

_. Where the lands have been located by ape’ or scrip, the State or States shall 
be authorized to locate a quantity of like amount, upon any of the public lands sub- 
ject to entry at one dollar and a quarter per acre, or less, and patents shall issue 
therefor upon the terms and conditions enumerated in the act aforesaid. 10 Stat., 634.. 

This act is remedial as shown both by its title and its particular pro- | 
- visions and should be construed in such a manner as-to effectuate its 
objects rather than to defeat them. Those objects are twofold, first, to 
afford relief to persons who had made eniries of lands that had passa 
to the States under the swamp land act of September 28, 1850, 9 Stat., 
519, and second, to indemnify the States for losses occasioned by such 
entries. 

At the date of the passage of the act there were public lands j in the 
State “subject to entry at one dollar and a quarter per acre” and it 
was unquestionably the intention of Congress that those lands should 
be utilized for indemnity purposes. By a later act (25 Stat., 854,) it 
was provided that “from and after the passage of this act no public 
lands of the United States except those in the State of Missouri shall 
be subject to private entry,” but it is not conceivable that by this gen- - 

_. eral provision it was intended to HUARD, &@ special statute enacted for a 

10332—VoL 22 42 | 
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remédial purpose. This conclusion is particularly irresistible in view - 
of the attitude of the State in equity; for while it would not be aceu- 
rate to say that the State has a vested right of indemnity location, yet 
itis strictly within the law to say that there existed a vested interest 
_ in the losses which are specified as the basis of the proposed location, 
and it is not thought to be going too far to lay it down that the State 
could not, without its consent, nave been divested of its interest by any 
act of Congress. 

This reasoning appears to be supported. by late expressions of this 
Department, as in the case of Swineford et al. v. Piper, 19 L. D., 9, 
where it was contended. that the fifth section. of the act of March 3, 
1887 (24 Stat., 556,) was repealed by the PION now under dieu: 
sion, the following language is used: 7 
_ It need only be said that the repeal of laws by implication is not favored, and, 
owing to the fact that the fifth section of the act of March 3, 1887, vested a remedy 
in those who had purchased of the railroad company in good faith, the Congress 


certainly had no intention of taking that coneey away before the Department could 
ascertain or pass upon it. | 


Again, in Wheeler v. The Bessy Hele 21 L. D, 518, in. SUROURCIRE 
the policy of the act, it is said: 


Under said former policy (before March 2, 1889), any person wlio was, or who had 
declared his intention to become a citizen, could buy as much land as he could raise 
money to pay for, and secure title by ‘ private entry ” or “private cash entry.” In 
this way non-resident speculators were absorbing numberless tracts of land, and 
holding them from cultivation, hoping to realize the ‘“‘ unearned increment” cehioli 
would accrue from the labor of others in developing the country. This practice 
was against the policy of Congress which encouraged actual settlers in good faith 
and residents. Therefore Congress put a stop to it. The act of March 2, 1889, had 
no other purpose. It disturbed no bona fide rights whether vested or inchoate. It 
simply said that from and -after its date, the practice of selling ** offered ” land to 
private persons for cash should be discontinued. 


These conclusions render unnecessary ally discussion 2 as to the mean- 
ing of the descriptive phrase ‘public lands subject to entry at one 
dollar and a quarter pet acre,” 7 and similar expressions, when found. in 
general legislation. _ : 
The decision ae from is reversed. 





~ 


SECOND CON TEST—QUALIFICATIONS OF CON TESTANT—PRIORITY. 
TAYLOR v, HENDERSON ET AL, 


A second contestant who, in addition to the charge made in the prior suit, alieges 
that the contestant therein is disqualified as an entryman, is not entitled to be 
heard thereon during the pendency of said proceedings; and in the event of the 
cancellation of the entry under attack as the result of said proceedings, such 
contestant is entitled to no priority of right to proceed against the cha aaa 
entry of the successful contestant. 


Seoretar y Smith to the Commissioner of the General Land Office, Tile | 
9, 1856. OW, MLW) 


I have éonaiionea the case of George W. Taylor v.. John C, Hen-. 


derson ane Wilham H. Duncan, on the appeal of the former from a aoe 
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office decision of February 9, 1895, rejecting his appHcation to. inter- 
~vene in the vase of William H, Danean vy. Jobn ©. Henderson, involv- | 
ing the NE. 4 of Sec. 230; 164k Ne R. 2-W. ae Oklahoma, land 

district. am 

Jn order to diesel anieesiard the qitestions fnveiveaa in this case it 
| becomes - necessary to refer at some length to the record in the case of. 
John C. Hendersou v. C.C. Holland, as well as the record in the case 
at bar. - 

On April 23, 1889, Holland male homestead sis for the Saoe 

On July 20, 1889, Henderson filed an affidavit of contest against 
: Hollands entry, eee: that Holland was disqualified to make entry 
of said tract by reason of coors enter ed the POEFUOTYD before noon of 
April 22, 1889. 

- A hearing was held, and the foe officers: found i in favor of Hender- 
son and recommended the cancellation of Holland’s entry. 

On January 19, 1891, William H. Duncan filed an affidavit of con- 
test charging that both Holland and Henderson were disqualified - to 
make entry of said land, and asked to be alowen to intervene and: 
submit proof in support of: his charges. 

On January 20, 1892, your office affirmed the aes: of the il 
officers in favor of Henderson.. At the same time it-was held that 
. Duncan’s affidavit was not filed until after Henderson’s; that Duncan’s 
allegations against Henderson could not at that time be considered, 
and Duncan’s application to intervene and contest Henderson’s claim 
was ther eupon refused, upon the ground that “no contest suit can’ be 
initiated against him prior to entry.” 

Holland appealed, and on November 17, “1893, ‘his Deparkacat 
affirmed the judgment of your office, and directed the Caneouenon of. 


 Holland’s entry. 


Holland filed a motion for review of the depar tmental decision. 
On February 19, 1894, Holland filed in the local office a withdrawal _ 
of his motion for review, then pending before the Department, and a 
relinguishment of his entry. At the same time, George W. Taylor 
nade an application to enter said tract under the homestead law, 


' which he claims was accepted, but which in fact was moje Taylor 


appealed to your ottice. 

On March 3, 1894, Henderson spplied to enter the land; but his 

~ application was not acted upon because of a pVateney in the office of the 

register of the local office. | 
On March 8, 1894, the Hevatment returned to your office the. 
papers in the case of Hender son v7. Holland, without action on Holland’s 

motion for review. 

On March 22, 1894, your office closed the case of Henderson v. Hol-. 
land, and directed the local officers to notify Henderson that he would 
be allowed thirty days to exercise his preference right of entry, and | 
added: “You will in no wise affect the right of Duncan first and 
a pubsequcntly to attack such entry, if they SO elect.” ae 
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— On April 4, 1894, Taylor filed a motion for review of this decision of 
your office, hich was denied. 

On June 2, 1894, Henderson made entry for the tract under his pref. 
erence right accor ded by your office letter of March 22, 1894. 

On June 4, 1894, Taylor filed an affidavit of contest ee Hender- 
son’s entry, charging, inter alia: 


That one Sorts C. Henderson claims said land by virtue of a contest. — That said 
Henderson is not a qualified entryman for Oklahoma lands, for the reason that he 
admitted that he entered upon and came into the Oklahoma country, and on and 
across that part of it which is known as Payne county, O. T., on Friday and Satur- 
day, ee 19, and 20, 1889, and prior to twelve o’clock noon, central standard time 
of April 22, 1889, and is what is known in the Oklahoma country aS a-sooner, and is 
disqualified to enter said land. 


_ He also claims under his homestead application of February 20, 1894. 
On June 11, 1894, Duncan filed an affidavit of contest, charging that 
Henderson was disqualified from making entry by reason of having 
entered the Territory of Oklahoma within the prohibited period, and | 
Stating therein that he waived no rights ae by his contest filed 
. January 19, 1891, supra. | 
Jn pursuance of the instructions contained. in your office letter of 
March 22, 1894, supra, the local officers ordered a hearing on Duncan’s © 
coutest. Taylor filed a motion to be allowed to intervene in said case, 
reciting: (1) That on the 20th day of February, 1894, he made entry 
of said land, and‘ (2) the filing of his affidavit of contest against 
Henderson’s entry on June 4, 1894, supra. This motion was overruled 
by the local officers. Taylor appealed to your office, which, on Febra- 
ary 9, 1895, instructed .the local officers as follows: 
This office has twice deliberately held that Duncan should first nace an spent: 
| nity to proceed against Henderson and no good reason appears for now making a 
different ruling. You will, therefore, proceed with Duncan’s contest against Hen- 
derson’s entry as heretofore directed, and action on Taylor’s contest will be sus- 
pended to await the final adjudication of Henderson’s, | 
Dunean’s application for entry and hearing filed January 19, 1891, his aupiioation 
of November 21, 1893, to enter, aud his application of June 11, 1894, to contest, are 
herewith returned to serve aS ay basis of the hearing to be had on his allegations. 
Taylor appealed. - | 
In his appeal, Taylor claims that he made entry of. the tract on Eeb- 
—ruary 20, 1894. This contention is not sustained by the record. He 
alleges error in your office decision: “In holding that the said William 
H. Duncan should have the first opportunity to proceed against the 
said John ©. Henderson;” error “in directing the register and receiver 
to proceed. with Duncan’s contest against Henderson’s entry, for the 
reason that said Duncan’s contest is a second contest, and the entry of 
the said Holland was canceléd by reason of the prior contest of the 
said John C, Henderson; -” error “in directing that action on Taylor’s 
— contest be suspended to await final adjudication of Henderson.” 
In your office decision of January 20, 1892, it was held that Duncan’s 
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allegations, in his affidavit of contest, against Henderson could bot 
then be considered, for the reason that “any person may contest an 
entry, regardless of the fact as to whether he isa qualified entryman 
or not.” This holding was clearly correct and proper. Geisendorfer 
-v. Jones, 4 L. D.,185; Lerne -v. Martin, 5 L. D., 259. | 

The question i tos Henderson’s qualification to enter land in Okla- 
homa could not properly be raised by Duncan pending Henderson’s 

contest against Holland’s entry. That question could only arise after 
the cancellation of Holland’s entry and upon Henderson’s application to 
assert his preference right of entry. Saunders v. Baldwin, 9 L. D., 391; 
Hyde et al. v. Eaton e¢ al, (on Eon) 12L. D., 157; Hyde et al. v. Warren 
et al, 14 L. D., 587. 

In coaand vs the entry of Holand: it is clear that Duncan occupied 
‘the position of a second contestant. His contest against Holland was 
based upon the same grounds as Henderson’s, and. was filed long after 
Henderson’s case had been tried before the local officers. It has been 
held that a second contestant, whose application to contest is received 
and held pending the disposition of a prior suit on the same grounds, 
acquires no right under the act of May 14, 1880, in the event that the 
entry under attack. is canceled as the result of a hearing ordered to 
determine all conflicting claims:to the land in question. - Hyde et al. v. 
Eaton, supra; West Guthrie Townsite v. Cohn et al., 15 L. D., 824. 

It follows that Duncan acquired no rights’ by virtue of his contest 
against Holland’s entry, which was in reality virtually canceled as the 
_ result of Henderson’s contest, although it nominally appears to have 
been canceled by solimguishmen Such relinquishment was made 
after the Department had decided the case against the entryman and 
directed the entry to be canceled. It is true, a motion for review was | 
pending when the relinquishment was made, but this did not change or | 
affect the judgment in any way. When Holland withdrew his motion 
for review, the judgment would in effect operate to cancel the entry. 
‘Such entry being properly canceled in favor of the first contestant, 
whatever rights the second contestant might have had prior to the 
-canceilation were extinguished thereby. 

After Henderson’s entry was made it stood precisely upon the same 
footing aS any other entry; it had no connection with Holland’s entry 
that preceded it; as soon as it was made it became subject to contest 
on any proper ground, the same in all respects as any other entry; 
and the first contestant would have precisely the same rights against 


_ . Henderson’s entry as a first contestant against any other entry. Taylor — 


filed the first contest against Henderson’s entry, and is entitled to be 
heard first and to all other rights accorded a first contestant. The 
rights of contestants are given by law (act of May 14, 1880, 21 Stat., 
140), and the Land Department has no authority to either enlar fe a 
abridge such rights. | 

It follows that the action of your office was er rroneous, in so far as it 
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held that Duncan acquired gach aright as a Seeoad contestant against 
Holland’s entry as would entitle him to be heard as against Hender- 
son’s entry aS a first contestant, when the record shows that Taylor 
had actually filed a contest against said entry several days before | 
Dunean filed his contest against it. It was also error to Suapene 3 
Taylor’s contest. 

For these reasons, your office decision appealed from is rever sed, and 
the papers in the case are herewith returned for fortner proceedings 1 In 
harmony with the views herein expr essed, 


——<$<$<—— 


RAILROAD GRANT — INDEMNITY SELECTION— TIMBER CULTURE 
— CLAIM. . 


ROMAINE vo. N ORTHERN PACIFIC R. R. Co. 


The improvement of land, with the view to taking the same under the timber culture 
law, confers no right thareta: that will bar indemnity selection thereof. 


Secretar y Smith to the Commissioner of the General Pana Office, June 
| | 9, 1896. RW. C.) 


I have considered the appeal by Garrett Romaine from your office 
decision of September 20, 1895, rejecting his timber culture application 
covering the 8. 4 of NE. 4 and S.4 of NW. 4, Sec. 31, T. 11 N., R.39 E., 
Walla Walla land aieiiok, Washington, for sonics with indemnity 
selection made by the Northern Pacific railroad company. - | 

This land is within the indemnity limits of the grant for said com- 
pany, and was included within its list of selections filed January 5, 1884. 

December 27, 1888, Romaine tendered his timber culture application 
for this land, ailecine that be had settled thereon February 18, 1878, 
and had since- continuously cultivated and claimed the land. yar | 
said allegations hearing was duly held, at which both. parties were 
eeenvescnie The testimony shows that this land was included under. 
a common fence embracing about three- fourths of the section; that in 
1878 the fence that included the land here in question was built and 
during that year Romaine broke twenty-five or thirty acres and has 
since increased the breaking to one lundred acres. 

It has been repeatedly held by this Department that where settle- 
ment alone is depended upon to defeat the attachment of rights under 
a railroad: grant, it must be affirmatively shown that the settler pos- 
sessed the qualifications necessary to entitle him to complete claim to | 
the land under the settlement laws. | | 

In the case of Northern Pacific BR. R. Co. v. Violette (19 L. D. fe it 
was held (syllabus): | 

The occupancy and cultivation of a tract at definite ipeation: by one who subse- 
quently makes timber culture entry thereof, do not serve to except said tract from 


the grant if the entryman was not qualified to take the land uucder the settlement 
- aws when the gcrant attached. 
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Again, in the case of Northern Pacific R. R. Co. v. White (19 L. D., 
452), it was held (syllabus): | 
Possession and occupancy of a tract at date of definite location with intention to 
subsequently enter the land under the timber culture law, do not serve to except it. 
from the operation of the grant. 
So far as the record made at the hearing i is concerned, it is AGE shown‘ 
whether Romaine possessed the qualifications necessary to complete 
entry of the land here in question, under the settlement laws. It is — 
shown, however, that he had no house upon the tract here involved. 
- From the record made in another case between the same parties, 
involving the N. 4 of the NE. 4 and. the N.4 of the NW. 4, of said sec-.- 
tion 31, being the land immediately north of that here in question, it 
appears that upon the same date that Romaine tendered a timber cul- 
ture application for the land here involved, he also tendered a home- 
stead application for the tract immediately north and hereinbefore 


-- described. Upon this last mentioned application hearing was ordered, | 


at which it was shown that Romaine settled upon that tract in 1878 
and has since continued to reside thereon. His settlement upon that. — 
tract was held by departmental decision of May 14, 1896 (not reported) 
to be sufficient to reserve the tract covered by his homestead applica- 
tion from selection by the Northern Pacific railroad company. | 
It would appear, therefore, that his claim to the tract now under con- 
_ sideration, rests upon the fact that he had fenced the same in 1878 and 
has since cme the breaking done thereon, with an intention to 
Inake timber culture entry of the same. By these acts.no such right 
was acquired prior to the tender of his timber culture application as | 
would bar selection of the land by the company. As before stated, the 
company made selection of the land in 1884, more than four years before 
- Romaine tendered his timber culture apel aod: and as the regularity 
of the selection is not questioned by the record before me, I must sns- 
tain your office decision in rejecting Romaine’s application for conflict 
with the selection by the comp Heys e : | 


MINING CLAIM—PLACER LOCATION. —DISCOVERY. 
LOUISE Mining CoMPANY. 


Under the mining law a discovery of mineral on each twenty acres is a ag In 
' the case of a eiaeer entry by an association. 


Seoretarg y Smith to. the Commissioner of the General Land: Office, June 
| 9, 1896. | , | (P. J.C.) 


‘It appears by phe record that the Louise Mining - Company made 
mineral entry No. 209, survey No. 2522, of its “placer mine,” Septem- 
ber 26, 1887, embracing 596.76 acres of land, in. ar yeUile; California, 
land district, : | 
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_. May 26, 1890, your office directed the attention of the local office to 
the fact that the placer claim embraced four different locations and the 
five hundred dollars worth of improvements required by the statute 
were shown to be off the ground claimed and the applicant was 
required to show that the Canon were for the common benefit - 
of all the claims. | | 

By letter of December 25, 1891, your office sienseisiand receipt of 
‘additional evidence” erie shafts sunk on lots 41, 42, and 44, “but 
there is no evidetce that discovery of valuable mineral has beck: made 
on lot 43.” This was required. 

Under date of February 24, 1893, ‘the local office, forwarded a cor- 
roborated. affidavit showing the character and value of improvements — 
upon the land in controversy, and on adjoining mining claims, for the 
alleged purposes of developing those entered. | 

By letter of April 3, 1894, your office notified the register and receiver 
that the additional evidence called for December 23, 1891, had -not 
reached your office, and requiring it to be furnished; also that “said 
claimant must furnish evidence showing a. discovery of mineral on each 
twenty acres in each location embraced in said entry.” 

In response to this the applicant filed the affidavit of the superin- 
tendent of the company, by which it is shown that he has | 
caused four bore holes to -be made varying from two hundred and fifty feet to four 
hundred and ten feet in depth, one on each location of said placer mine; and that 
the same developed gold bearing gravel under the lava cap; that two shafts were 
also sunk of one hundred and forty feet and one hundred and sixty feet respectively 
and also a developnient tunnel was run about three hundred feet in length, all of 


. which gave positive proof of the existence of an extensive gold bearing gravel deposit 
underlying the surface of the said placer mine; 


that the work on adjoining claims “tends to develop and establish the 
richness and extent of the gravel deposit” in the land. 

By letter of July 5, 1895, your office again considered the matter 
and held that ‘“‘ while said affidavit tends in a general way to establish 
the mineral character of the land entered” yet it was insufficient to 
show a discovery of mineral on each twenty acre tract. The entry 
was therefore held for cancellation except as to the twenty acre 
tracts on which discovery had been made. Also requiring segregation 


survey. of such tracts and affidavit: of five hundred dollars worth of : 7 


improvement. | 
The appeal of the applicant brings the case before the menartt out | 
and the errors assigned are (1) in holding that it was necessary to 
show a discovery on each twenty acre tract; (2) in holding the en- 
try for cancellation; and (3) in requiring any further showing of im- 
provements. 
The allowance of this entry was grossly erroneous in the first instance. 
There were four different locations, all located on the same day, to- wit, 
June 27, 1881, and the application for patent was made April 12, 1887. 
The return of the deputy mineral surveyor as to improvements is “a 
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bedrock tunnel near the north boundary run into the claim from the 
“Kenzie Ravine,” a distance of 125 ft.; a cabin 12/x18’, and a shaft 
146 feet deep” was sunk on the eons claim.. This shaft is shown 
to be 55.91 chains from corner No. 1 of lot 41 of the placer entry, and. 
the bedrock tunnel is also off the land sought and is run in the direc- 
tion of the same lot. This lot is on the extreme southwesterly end ot . 
the tract. There is nothing in the record as presented with the appli- 
- cation for patent to show any improvement on either of the other. tracts, 
or a discovery of mineral on any of them. There was no showing made 
of the annual expenditures required by statute on either claim, except 
for the year 1886, and that recites the identical work reported. by the- 
— surveyor as quoted above, but in addition this affidavit says that but _ 
- one-half the expense of both the shaft and tunnel was borne by the- - 

applicants. 
_ It was not shown by the report of the deputy s surveyor or otherwise,. 
- that there had been a discovery of mineral, either by exploration on 
the ground or by the bedrock tunnel which was then being run in the 
direction of the land. . Neither was it claimed that the shaft, more than 
3600 feet from the land, tended in any way to disclose mineral in the 
so-called placer mine in cGhiNO very. There was nothing presented in 
the local office that showed affirmatively that the land was ‘mineral in 
character. 7 

Itis contended that the appuoants complied ath all the then known | 
regulations,” in sinking the “four bore holes,” one on each location. It 
_ will be borne in mind that these “ bore holes” were made several years. 
after the application for patent, and, incidentally.it may be remarked, | 
that the disclosures made by these holes is the only intimation of 
mineral on the Jand to this date. The Department is not advised. | 
of-any “regulations” on the subject of discovery of minéral. This — 
is a statutory requirement that cannot be enlarged or aeuceed by 
Teg ulations. | 

In Ferrell v. Hoge (18 L. D. 81), it was decided that a discovery _ 

must be made on each twenty Ak tract included in a placer location 
of one hundred and sixty acres. This decision was affirmed on review — 
(19 L. D., 568), and has been approved subsequently in Southern 
- Pacific v. Griffin et al. (20 L. D., 485), and in Rhodes et al. Z Treas. 
(21 L. D., 502). 

IT am Hf aware that any different rule ever sgueyauled: Counsel: 
does not cite any authority in support of his. proposition and research. __ 
fails to disclose any such. This seems tome to be the plain and unmis-- 


_-takable intent of the statute. Congress intended by the mining laws. 


to allow only the discoverers of mineral the right of possession of the 
mineral lands and the privilege of securin ge title thereto, and it makes 
ho difference, in my judgment, whether twenty acres be located by one | 
person, forty acres by two persons, and so on up to one hundred and. | 
sixty acres by eight persons, there must bea discovery of mineral im 
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every instance on en twenty acres es acreage which each loan 
would be entitled to. The object. a allowing an association. to take 
more than the individual was not to avoid discovery, but solely for the 
“purpose of permitting them to thus make a consolidated entry and by — 
one system of development work all the land upon which mineral mad | 


‘een previously discovered. , 
Your office judgment is therefore affirmed. 


— ae 


SCHOOL. LAND—INDEMNITY—SELECTION. 


STATE OF CALIFORNIA. 


“The sale, by a State, of lands in fact excepted: pein its grant of mini lands does not 
defeat its right to subsequently select indemnity therefor. 

_ The decision in the case of MeNamara et al.v. State of California, 17 L. D. , 296, over- 
_ ruled. ; 


ened y Smith to the Commissioner of the General Land 1 Offic, Jat 
(W.A.L.) | 9, TS96, | | (J. A.) 


I have considered the sone of the State of California from the 


-. decision of your office of May 21, 1895, rejecting its indemnity school 


land application No. 1698, filed Deceniner 6, 1889, for all of Sec. 35, a 
14 N., B.1 E., H. M., Hamboldt: California, jain district. 

The first survey ‘of township 13 N., range 1 E., H. M., was approved — 
February 5, 1883. The State of Oaliforua sald the land embraced in. 
section 16 of the township under said survey, it appearing from the 
township plat of the survey. that 110 part of the section was eecepee r 
from the grant of school land to the State. - | 

July 30, 1889, a resurvey of the ‘township was nel: The loca- 
tion of section 16 was not changed by the resurvey, but according to 
‘the plat of said resurvey the E. 4, the N. 4 of the NW. 4, the SE. 4 of © 
the NW. 4, and the NE. 4 of the SW. 4, are within the limits of ‘the 
Klamath River Indian’ Henene vation. These tracts, together with the | 
NW. 4 of Sec. 16, T. 13 N., R. 2 E., form the bases for said indemnity 
application No. 1698, for See: 3D, ., 14.N., R. 1 E., H. M. 

May 21, 1895, your office rejected the- ap alicat ei, holding that, as 
the State ‘had sold and patented the whole of Sec. 16, T. 13N., R:1E., 
it has no right to make indemnity selection for that part of the section 
which is shown by the resurvey to be within the Klamath ae Indian 
reservation. 

-- That decision is based on the holding i in ie case of McNamara:-et al. 
 , State of California (17 L. D., 296). The facts in that case are as. 
follows: The applications of MéNamara et al. to make timber entries 
for certain tracts had been rejected by your office for the reason that 
the tracts had been previously, selected by the State of California as 

_ indemnity in lieu of certain school sections shown by the plats of sur- 
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_ vey to be within the Klamath River Indian reservation. MON aides 
et al. appealed, alleging that parts of the school sections named as bases 


- for the indemnity selections are outside of the reservation, and that 


~ therefore the bases are defective as a whole, aud that the entire selec- 
tion mist fail. As it could: not be determined fromm the record or from 


the township plats of survey whether any of the tracts designated as — 


bases for the selection were outside of thie reservation, it was directed 
by departmental letter of August 8, 1892, that a map of the Klamath 


- River Indian reservation be prepared, owns accurately the limits 
of the reservation. The map prepared in accordance with said direc- 


tion shows that certain tracts which were included in the bases for 


Selections Nos. 1695. and 1696, then under consideration, and ig the 


basis for selection No. 1698, now under consideration, are outside of 
. the reservation. .The plats of the townships within which said tracts 


are located, and by which the State of California was guided in mak-_ 
‘ing said selections. erroneously indicated the tracts to be within the 


reservation. . September a1, (1893, the Department rendered decision 
— as follows: . 


While it is shown that the bases for the selections 1695, 1696, and 1698 were defect~ 
ive, yet at the date of the selections the tracts now omitted were within the 


approximate limits of said reservation,.as designated by the land office. , All of the 
lands falling within said limits were treated by the Department 4s in reservation, 


and the State‘ was evidently misled in designating said defective bases, because of © 


the failure ot the coverument to properly mark said limits. 


At the date of the applications of appellants, the lands in controversy were — 


embraced in the-selections made by the State upon a basis prima facie valid, and, 
while a basis defective in part is defective as to the whole, yet, in view of the 
fact that the bases were at the time of the selection considered as in reservation, 
~ and-as, under the act of February 28, 1891 (26 Stat., 796), the State may be held to 
have waived its right to the school sections by miplenie selections in lieu thereof, I 


- see no reason why, in view of the facts above stated, and of the provisions of the 


act ot February 28, 1891, these selections should not be approved in lieu of the bases 
designated therefor, it not being in violation of any right acqnired by. appellants 
under their rejected applications, pr ovided the State has not sold said bases. 

It being alleged by appellants that some of the bases have been sold by the State, 
you will therefore notify it that upon furnishing satisfactory evidence that it has 


not conveyed or attempted to convey the bases designated for said selections, and: 


filing a relinguishment.of its right and title to snch parts as are without the limits 


should be rejected and canceled. 


yaeer the authority of that décigion: your office was justified : in hold- 
ing, in the matter under consideration in. the case at bar, that the 
State of California, having sold all of section sixteen, | no part of which 
was, according to the first plat of survey, reserved,’ as no. Tight to 
make indemnity selection for that part of the section which is shown 
by the new plat of survey to be within the limits er the Klamath River 
Indian reservation. é 

After a fuller consideration of the question I have come to the con- 
clusion that the rule announced in said decision, that the right of iene 


is _ of the reservation, the selections will be approved; peheneane: the list of selections at 
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- to make indemuity selection is defeated by its sale of the basis ua 
is erroneous. 
The Klamath River Indian ASGevALIell was created by au executive 


order dated November 16,1855. No right accrued to the State of Calli- 


fornia under its grant of school lands to ‘the tracts which form the 

bases for the selection under consideration, although according to the 

first plat of survey they are outside of the reservation. The law pro- 

vides for indemnity for such lands, and the Department can not hold 

that this right of the State has been forfeited through the fault of the 

‘government by which the State has been mislead into selling the land, 

supposiug its title to be good. The fact that the State has received 

payment for these lands from its grantees does not concern the Depart- 

- ment in a question involving the State’s right to indemnity. © | 
An argument has been filed in this case in behalf of the grantees of 
the State of California calling attention to the fact that by the act of 
June 17, 1892 (27 Stat., 52), the lands within the Klamath River Indian — 
reservation were opened to settlement and declared subject to entry; 
and urging that their title to the land under their purchase from the | 
State be recognized and that no entries for the same be allowed. 

The fact that the parts of section 16 which are within said reserva- 
tion were, by said act of June 17, 1892, restored to the public domain 
has no bearing on the question ‘at issue. The tracts are subject to 
~ homestead entry and the records of your office show that the NE. 4 of © 
the NE. 4 of Sec. 16, T. 13 N., R. 1 E., is included in a homestead 

entry made May 21, 1894, by George Richardson, who claims a prefer- 
ence right under said act of June 17, 1892, alleging that he has been ~ 
in possession of the land entered by him since 1877. There is no stat- 
utory provision or rule of law under which the grantees of the State 
of California can be recognized as having any right to these tracts, _ 
although through the fault of the government they have paid a valu-— 
able consideration for them to the State. The State of California — 
could, for the protection of its grantees, claim said tracts, excepting 
said NE. 4 of the NE. 4 of Sec. 16, to which a prior right has attached, — 
under the last proviso of section 2275 RB. 8., under which a State may, 
instead of taking indemnity for lands excepted from its graut of school 
lands, await the restoration of the excepted lands to the public domain 
aud then take the same under the grant; but it makes no such claim, 
~ can not be required. to make such claim, a Is, on its application now — 
under consider ation, entitled to make indemnity selection. : 

The decision in the case of McNamara et al. v. State of California is 
overruled in so far as it holds that the sale by the State of California 
of lands excepted from its grant’ bars its right to make indemnity 
selection. - 

The record shows that patents have issued for the N. 4 of the Nw.2 
and for the E. 4 of the SW. 4, and the 8. 3 of the NW. 4 of See. 36, T. 

14 N., B.1 E., being pare of the deus which the State of California 
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applies to select as indemnity. These tracts. are not subject to selec- 
tion. As to the balance of section 35 the application must be allowed. 
It will be observed, by reference to the case of McNamara et al. v. 


California, 17 L. D., 206, that the map prepared under the direction. | 7 


given by departmental letter of April 8, 1892, shows that the SW. 4 of 
the SE. 4, and the NE. 4 of the SW. 4 of Sec. 16, T. 14. N., R.1 E., and 
the NE. 4 of the NW. 4 of Sec. 16, T.13 N., BR. 2 E., being part of the 
bases for the selection under consideration, are outside of the reserva- 
tion. In including said tracts in the bases for the selection the State 
of California was misled by the plats of survey of said townships 13 N., 
R.18., and 13N., R.2 E., which erroneously indicate them to be within 
the reservation. If the State takes indemnity for said tr acts it will be 
required, under the holding in the case of McNamara et al. v. California, 
supra, to file a relinquishment for the saine. 
The decision appealed from is reversed. 


RATLROAD GRANT—SECTION 5, ACT OF MARCH 3, 1887. 
- NorvrHERN Pactric R. RB, Co. v. NortH (ON REVIEW). 


‘It appearing, on motion for review herein, that no application for the right of pur-_ 
ehase under section 5, act of March 8, 1887, has been made, so much of the 
former departmental decision as passe’: upon said right of purchase is zecatled 
and vacated, | : 


Secretary Smith to the Coin nisin of the General Land Offic, June — 
(W. A. LL.) _ 9, 1896. 4 i HCE WAS) 


With your office letter of March 31, 1896, was transmitted a motion, 
filed in behalf of the Northern Pacific Railroad Company, for review 
of departmental decision of February 4, 1896 (22 L. D., 93), in the case 
of the Northern Pacific Railroad Company and Nathaniel P. Hall v 
Clarence C. North, involving the SW.4 of the NW.4 and the NW.4 
of the SW. 4 of Sec. oo, T’, 10 N.,, kt. 36 E.. Walla Walla land ee 
Washington, 

This tract is within the primary limits of ae grant to said company 
on account of its main line, as shown by the limits adjusted to the 
map of definite location filed on October 4,1880. It had been previ- 
ously included: within the limits of the withdrawal upon the map of 
general route filed August 13,1870. At the date of the filing of the 
map of general route this land was embraced in a subsisting pre- 
emption filing of record, and for that reason was held to have been 
excepted from the operation of the withdrawal of general route. At 
the date of the filing of the map. of definite location the land was | 
in the possession and occupation of one Robert Mason, a qualified 
-pre-emptor who purchased the improvements upon the land in 1872. 
Mason, it appears, held this land in connection with eighty acres 10. 
the adjoining even numbered section, and on October 6, 1880, two days 
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after the filing of the map.of definite location, he filed his pre-emption 
declaratory statement for the eighty acres in the even numbered sec- 
tion. This claim was held to be sufficient to defeat the attachment of 
rights under the grant upon the vue of the map of definite location. 

Upon the question of the company’s rights the motion alleges noth-— 
ing new, and so much of the departmental decision as held the land to 
be excepted from its grant is adhered to and the motion denied. 

In this connéction I note that both your office and this Department 
has passed upon another feature of the case growing out of this con- 
troversy, hamely, Hall’s right of purchase under the provisions of sec- 
tion 5 of the act of March 3, 1887 (24 Stat., , 906), 

Your office decision of May 25, 1894, states as follows: 
The land in question having been excepted from the grant as stated above, and — 
Clarence C. North having made settlement thereon subsequent to December 1, 1882, 


and prior to March 8, 1887, the application of Nathaniel P. Hall to purchase jie: jand 
under the act of March 3, 1887, is defeated. | | 


And in the decision under review it is stated: 


- After the passage of the act of March 8, 1887 (24 Stat., 556), Hall anplied to pur- 
_ chase the land under the provisions of section 5 of said act . . Hall’s application 
to purchase was properly rejected and his homestead entry canceled. 

The fourth ground of the motion under consideration 1S as follows: : 


The Northern Pacifie Railroad Company sold this land in 1881 to Nathaniel P. Hall, 
who is an applicant before you to purchase under the 5th section of the act of March 
_ 8, 1887. At the date of his purchase Mason had clearly abandoned the land and 

_ North did not apply for it until March 18, 1884. It was error, therefore, not to allow 
Hall to purchase the land, even if you held same excepted from the company’s grant. 

Upon an examination of the case I am unable to find that Hall ever _ 
applied to purchase this land under the provisions of the act of March | 
3, 1887. North filed pre-emption declaratory statement for the land 
March 18, 1884, and on June 11, 1884, Hall made homestead | entry. 
therefor. February 4, 1885, North submitted proof under his filing, 
and Hall protested against the acceptance of the same, alleging that | 
he had purchased the land from the Northern Pacific Railroad Com- 
pany in 1881, and that North had not complied with the pre-emption. 
laws. It was in this manner that the present controversy arose, and. 
the proceedings in the case before the local office appear to have been 
closed prior to the passage of the act of March 3, 1887. . 

No application having been made to purchase nade the act of 1887, 
so much of the departmental decision under review as passed upon 
Hall’s right of purchase under said act must be recalled and vacated. 
The company’s claim for the land will, however, stand rejected, and 
Hall’s homestead entry will be caneelba.. 


DECISIONS RELATING TO THE PUBLIC LANDS. 67r.- 


PRACTICE—FINAL DECISION—PETITION FOR RECONSIDERATION—RULE: 
| oh : 114. ' pe eG 


— Havieuorst v. HARTWELL. 


After the denial of motion for review or rehearing the Department will not re-open: 
the case for further investigatiou, except upon such a showing as would war-.. 
rant a court of equity in granting relief against the judgment of a court of law... 


Secretary Sivith to the Commissioner of the General. Land Office, Sane 
9, 1896. | (CW, M. W.): 


On March 23, 1896, the attorneys: for S. A. V. Hartwell filed in the - 
‘Department a petition | | 
for the exercise of the supervisory jurisdiction of the Deoatnen’: in recalling the- 
decision heretofore rendered in the above entitled cause, and to grant the defendant. . 
anew hearing therein. 
| Said petition alleges certain errors of ae and fact in the depart-. 
| mental decision of the case of J. H. Havighorst v. Samuel A. V. Hart- 
well, decided adversely to Hartwell on the 11th day of Senebel; 1895, : 
and. waliered to on review on January 13; 1896. | 

The petition is not accompanied by any affidavit showing that it is. 


made in good faith and not for the purpose of delay, as required by 


Rule of Practice 78 relating to motions for rehearing and review. 
Rule 114 provides that: 7 


Motions for review, and motions for piesias before the Seer etary, must be filed 
with the Commissioner of the General Land Office within thirty days after notice of. 
the decision complained of, and will act as a supersedeas of the decision until other- 
wise directed by the Secretary. 

Each motion must state concisely and specifi cally, without argument, the grounds. 
upon which it is. based. 

On receipt of such motion, the Commissioner of the Genera] Land. Office will for 
ward the same immediately to this Department, where it will be treated as “‘special.” 
If the rnotion does not show proper grounds for review or rehearing, it will be- 
denied and sent to the files of the General Land Office, whereupon the Commissioner 

will remove the suspension and proceed to execute the judgment before rendered. 
But if, upon examination, proper grounds are shown, the motion will be entertained, . 
and the parties notified, whereupon the moving party will be allowed thirty days 
within which to file an argument and serve the same on the opposite party, who 
will be allowed thirty days thereafter in which to file and serve an answer; after. 
which no further argument will be received. Thereafter the case will not be 
reopened, except under such circumstances as would induce ‘a court of equity to: 
grant relief against a judgment of a court of law. . 


This rule is intended to cover every case that.may be roneht before 
the Department for final. action, including, of course, the exercise of 
whatever supervisory authority the head of. ‘the Department:may have 
over such matters under the law. Generally speaking, under this rule 
all controversies terminate and finally end when the Department acts 
on the motion for review or rehearing in any case, and thereafter the. 
case will not be reopened, “‘except under such circumstances as would. 
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induce. a court of equity to grant relief against a judgment of a court 
of law” 

In other words, whenever, after review or r rehearing has been denied, 
the unsuccessful party can and does present to the Department such — 
a State of facts and circumstances as would warrant a court of equity | 
in enjoining the collection of a jud ement of a court of Jaw, then, 
_and not until then, will the Department re- poe the case for oe 
investigation. 

A brief reference to some of the authorities which govern courts of 
equity in granting relief against judgments rendered by courts of law 
may not be out of place in order to fully understand what. is required - 
by the latter clause of Rule 114, above quoted. _ 

Jn Freeman on J dgments, section 485, pages 491 and 492, it is said: 


i respect to the general rounds upou which the interposition of courts of equity 
may be successfully invoked to obtain relief from judgments or decrees, there seems 
to be a perfect unanimity of opinion. The actual adjudication of any question isin — 
fact final, under all cicumstances, unless corrected by some appellate tribunal; and 
is never subject to re-examination in any other than an appellate court, upou any 
issue of law or fact, nor upon the sole ground that the former decision is contrary to 
equity or good conscience. It is always a condition precedent to the proper action 
of a courtof equity, in interfering with a judgment or decree not before it on appeal, 
that the facts be disclosed establishing that the matter now in the form of an adju- 
dication is, in truth, without any fault of the party seeking to avoid its effect, a 
determination in which he could not present his cause of action, or his grounds of 

“defense, as the case may be to the consideration of the coy 

In section 487 it is said: 
| ‘It has already been intimated that neither an erroneous conclusion, upon which a 
judgment was based, nor any irregularity of proceeding, not involving the jurisdic- | 
tion of the tribunal pronouncing it, can have any effect in determiniug the question 
whether the judgment: shonld be restrained in equity. Such beyond doubt is the © 
law. “A court of equity will never set aside or enjoin a judgment on the ground of 

error or mistake in the judgment of the court of law.” Nor will this general rule 
be varied because the judgment was upon default, unless there was fraud or surprise 
-er other good reason for the failure to defend, nor on the ground that the Supreme | 
Court had overlooked or mistaken material fies shown by the record .... It is 
therefore conceded that equity will not interfere with a judgment on. meena of 
alleged irregularities occurring in the exercise of lawful jurisdiction. 


In Story’s Equity Jurisprudence, section 1572, it is broadly. stated. 
that a court of equity will never enjoin a judgment of a court of law 
upon the ground of mistake or error in the judgment of the court at 
law; or that. the court of equity in deciding the same questions decided 
by the court of law would have come to a different conclusion. 

Hach and every question presented by the petition under considera- 
‘tion, whether of law or fact, has been fully considered by the Depart- _ 
ment, first on the merits, and then on review. The evidence is 
voluminous and conflicting in character. Hartwell has had full oppor- 
tunity to present his defense, and has actually availed himself of such 
-opportunity. The ultimate finding and conclusion of the Department 
‘were in harmony with, and concurred in, the respective conclusions of 
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your office and the local officers, that Hartwell is shown to be disqual- 
ified under the law to make entry of the land in question. 


The petition utterly fails to bring the case within the Rules of 
Practice: or show that petitioner Is entitled to any relief whatever. 
It is therefore denied. 


PRICE OF LAND—RATLROAD GRANT. 


DANIEL CAMPBELL. 


Odd numbered sections within the primary limits of a railroad grant, but excepted 


- 


from the operation thereof, must be held at double minimum, where such grant 
requires the albanians reserved sectious to be sold at said pee 


Secretary Smith to the Commissioner of the Generat Land Office, June 
Ds I696.. . a a. (F. W. ©.) 


I fave ee the appeal of Daniel Campbell fron your office | 


decision of May 11, 1895, requiring him to pay an extra $1.25 doe acre 
on account of a pre- smpiion entry covering the W. $ of SW.4and 
NE, 4 of SW. 4, Sec. 3, T. 18 N., R. 1 W., Prescott land district, _ 


Arizona. | 
By your office decision “I” of Desanibet 8, 1890, this land was held 


to have been excepted from the grant adds by. the act of Congress 8 


approved July 25,1886 (24 Stat., 282), for the Atlantic and Pacific 
railroad company, by reason of the fact that it was included at the date 


- of the filing of the company’s map of definite location within the Camp 


Verde Indian reservation. 

The order creating this reservation was revoked subsequently to the 
definite location of the road, and this tract, being surveyed, was entered | 
by Johnson November 6, 1886. | 

In the case of Clarke v. Northern Pacific railroad company 3 L, D., 
158), in which was considered the question as:to the price of certain 
lands formerly within the Crow Indian reservation and for that reason. . 
excepted from the grant to the Northern Pacific Railroad unenys it. 
was held (syllabus) : : 


Where the statute, providing for indemnity, requires the double minimum price 


_to be paid for the even sections, but fixes no price for the odd sections, lands in 


either odd or even sections, which may afterwards be disposed of, must be: sold 
at the double minimum price, saving, however, the rights of settlers prior to 


‘withdrawal, 


In the present case there is nothing in the record before me to show 
that Campbell would be protected by the saving clause in favor of 
those settlers who settled prior to withdrawal, and as the land is within _ 


the primary limits of the grant to the Atlantic and Pacific railroad 


company, your office decision properly held the same as Fe at 
the double ‘aeons rate or $2.50 per acre. | | | 
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‘It is urged by Mr. Campbell that other persons entering lands simi- 
- Jarly situated have been permitted to complete entry upon payment of . 
$1.25 per acre, for which they have received patent; but this fact, if 
admitted, would not be sufficient reason for further permitting the 
entry of land at $1.25 per acre, which under the law is peqanes to be 
disposed of at the double minimum rate. 

Your office decision is affirmed and you will allow Mr. Campbell an 
additional thirty days from notice hereof, within which to comply with 
| your office requirement, and in the event of his failure so to oo his 
entry will be canceled. 


RAILROAD RIGHT OF WAY—SPECIAL ACT. 
SPOKANE AND PALOUSE Ry. Co. 


The. benefici ary under a special right of way act having abandoned its rights there- 
under may avail itself of the provisions of the general right of way act of . 
March 3, 1875, by due compliance with the terms thereof. 


Secretary math to the: Commissioner of the General Land Office, cae 
| 1896. | (A. M.) 


With your letter of the 29th ultimo, you submitted a,map filed by 
the Spokane and Palouse Railway Company under the act of March 3, 
1875, 18 Stat., 482, and showing the definite location of a section of 
Ahee 29 miles of the line of its road on certain lands in Idaho formerly . 
within the Nez Perces Indian reservation. ; | , 
Tt appears that by the special act of May 8, 1890, 26 Stat., 104, a 
right of way was granted to this company through the then existing — 
‘Indian reservation, that a map covering the right of way shown on 


the present map was approved. under the special act on April 2,1891, — | 


and that the company paid the Indians for the right of way acquired 
by the approval. The company, however, failed to construct its road. 
as required and has abandoned any. rights it may have acquired under 
‘the special act aforementioned. 
he company, being a beneficiary under the eee right of way act 
of 1875, now applies for a right of way thereunder, the lands in the 
reservation, outside of those covered by allotments, having become 
public lands. 
The plats of survey of the townships crossed by the right of way 
_ were filed in the local office on October 26, 1895 (although your letter 
does not so state) and the map was filed ee ein on November 18, 1895. 
Itisin proper form, has been appeos as recommended and is returned 
herewith. | 
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PRACTICE—DISPOSITION OF APPEALS—CURRENT BUSINESS. 
SPECIAL ORDER. 


Secretary Smith to the Gnas of the Gener ab Lana Office, June 
11, 1896. , 


In addition to cases specified in departmental or der of J anuary 2 29, 
1896 (22 L. D., 120), you are directed to transmit for disposition as 
“current work ” all cases involving townsite entries. 

In all cases classified as current work, when sending out notice of 
your clecisions, you will inform the par ties interested of that fact, and 
that the rules relating to filing arguments will be strictly sutoreed: 


MINING CLAIM—PUBLICATION OF NOTICE—DESCRIPTION. 
FRENCH LODE. 


The notice of an application for mineral patent will be held sufficient, in the matter 
of descriptive information therein, that complies substantially with the law and 
regulations I in force at the time such notice is given. 


Secretary y Smith to the. Commissioner of the General Land. Office, ea 


13, 1896. = (A.B.Py 


By decision of your office under date of June 22, 1895, relative to. 
mineral entry No. 1930,for the Fren¢h Lode claim, lot 2486, in the Con- 
solidated Ten Mile mining district, Leadville, Colorado, made November 
30, 1883, by Charles A. Luther et al., and their application for patent 
_ therefor, you required the claimants to publish and post a supplemental 
notice of their said application for patent, for the reason that the former. 
notice as published did not make mention of the connecting or tie line 
from corner No.1 of the claim, which is shown by the survey to bear 
8. 54° and 1’ W. 4393 feet to United States location monument Kokoma, 

your conclusion being, in substance, that in view of such omission the 
locus of the claim could not have been definitely ascertained by parties 
who might have desired to contest the same by adverse proceedings. 

The Eli Mining and Land Company, alleging that it is the present. 
owner of said French Lode claim, by one A. D. Nearl, manager, filed. . 
an appeal from your said decision. 

Several grounds of error are alleged, only one of which, however, is 
deemed material to. the proper disposition of this case; and that is, in 
effect that the locus of the claim in question could have been and can 
be readily and definitely ascertained by reference to the connection . 
‘made by the survey thereof with the approved survey of the adjoining | 
claim, No. 2487, known as the Clara Lode os which has been duly 
patented to its owner. 
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The record shows that the survey of this claim was not only con- ° 
nected with corners No. 1 and-No. 2 of the said Clara Lode claim but 
was also connected with United States location monument as stated in 
your said office decision. This latter connecting line was not mentioned, 
however, in the published notice. The records of your office show that 
the Clara Lode claim was carried to patent January 30, 1886, upon the 
said survey thereof, and. upon a pubpsned notice exactly eimilar to the | 
one here in question. 

The United States surveys were not extended. over the lands in the 
said Consolidated Ten Mile mining district until several years after the 
filing of the present application for patent and the publicatiou of the 
notice under it. At that time the rules and regulations of your office 
did not require the survey of a mining claim located on unsurveyed 
land to be connected with a United States mineral monument, as has 
been the case since the publication of mining circular of December 10, 
1891; and therefore the mention of such a conuecting line in the aap: | 
ied notice of application for, patent could not have been required. 
Under the rules then in force a reference by course and distance to per- 
manent objects in the neighborhood was deemed a sufficient designation 
of the locus of the claim by the survey, until the public surveys could 
_ be closed upon its boundaries. And while such rules and regulations 
enjoined great care in the preparation of such notice they did uot 
expressly require that the references in the surveys to permanent | 
objects should be stated in the notice (Copp’s U. 8. Mineral Lands, 37-39), 

_ The notice in question appears to have been prepared with care. It 
yefers to the connection of the claim with corners No. 1 and No. 2 of 
the previously surveyed Clara Lode claim as stated, gives minutely the 
metes and bounds thereof, shows its location with reference to the two 
other mining claims adjoining it on the east and south, and seems to be 


in other respects in accord with the rules then existing. I think it 
therefore a substantial compliance With the law and regulations in 
force at the time and should be held sufficient to carry the claim to 
patent if the claimant has complied with the law in other respects. 
~The fact that the adjoining Clara Lode claim was patented in 1886 
under the former rules upon a similar notice would indicate that your 
- office at that time considered such a notice sufficient. In view of these 
things I do not think there exists any good reason for requiring the 
republication of notice, and your office decision is accordingly reversed. 
This is not to be considered as in any sense relieving applicants for 
patent since the publication of mining circular of December 10, 1891, 

‘from a strict comp ance with the rules and regulations éherein BrO- 
: a een 3 
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ot ig _ MINING CLAIM_ABSTRACT are. OF THE PUR CHASER. 
WHITE EXTENSION Wast Lopn. 


A caneral entry allowed on an abstract showing an absolute title in the applicant, 
and thereafter stispended ‘on account of judicial proceedings apparently affect- 
ing said title, may pass to patent on the, terminatiou of said proceedings, and. 
the consequent confirmation of the title in the applicant. 


Secretary Smith to the Commissioner of the General Land Office, June ; 
(CW. A. lL.) an . 13; 1896. | - (BIL O) 


The record before me ‘shows that Robert. Ww. Navin and James S. 
| Nevin made application March 4, 1881, for the White Extension West 
Lode, survey No. 1155, Central City, Colorado, land district. .On May 
15, 1882, a sdpplemental abstract was filed in the local office showing 
the transfer of the property by the Nevins to Isaac Taylor and Charles 
C. Miles, and by the. latter tu the Lulu and White Silver Mining Com- 
pany. On October 4, following, this company filed an application to 
purchase said lode claim, and on ae same day mineral entry No: 2081 
_ was made, 
On June 23, 1883, one Ww. ©. Baskin, attorney for Nevin et al., 
~ addressed a letter i your office and éncloséd a copy of a complaint . 
filed. in the district court of Clear Creek county, Colorado, wherein the | 
Luln and White Silver Mining Company was plaintiff, and Nevin et al. 
were defendants, alleging that the sum of $12,000 was owing by the 
defendants and that the deed from defendants was given as security 
for payment of said sum within ninety days from date said sum should 
— be demanded, and the prayer was that said deed should. be adjudged 
and decreed to be a mortgage, for a foreclosure of the mortgage, and 
the sale of the premises. By letter from said attorney your office was 
asked to give its attention to this complaint and to ee action on 
the application. _ | 
Your office by letter of June LT, 1883, held that there is no fal | 
discrepancy between the claim for a are set up by said company as © 
- owner of said mining claim and the several averments in its com- 
_ plaint; that. the suit was evidently brought for the purpose of quiet-— 
ing its possessory title and to remove any real or supposed. cloud 
_ thereon. Mr. Baskin’s objection was therefore overruled. | 
_ On May 12, 1894, your office again considered the matter and notified 
the register ana receiver that | ; 
further action in this case will therefore be delayed tiutil a final Ce shall have 
been rendered in chancery proceedings now pending wherein said company is 
plaintiff and the applicants for patent are defendants. 
Thus the matter seems to have rested until July 12 ia when your 
office again addressed a letter to the local office calling attention to the 


fact that a decree was made in said suit June 25, 1883, and. that in 


order to properly oO: of the. case it was ‘necessary that the com- 
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pany anouid: furnish satisfactory evidence of what action had been 
taken under said decree and requiring the company to furnish a certi- 
fied copy of its articles of incorporation. 

It is not deemed necessary to recite all the details of iti eahieh in the 
local courts instituted by the mining company. Suffice it to say, that 
in response to your office letter of July 12, 1894, the company presented — 
the decree of the district court, entered on mandate of the supreme 
court, reversing the judgment below sustaining the allegations of the 
complaint, and ordering the property involved to be sold by the sheriff, 
if the amount of money was uot paid within a given period. The 
amount not having been paid, an order of sale was issued, and the 
‘property sold on May 5, 1888, to the plaintiff, Said sale was confirmed 
June 14,1888 by the court, and attorney for the plaintiff asked further 
time within which to furnish sheriff’s certificate of sale and copy of 
sheriff's deed. On COnsIderavion of the matter, HOMEVEE, your office by 
letter of April 27, 1890, held: 7 


lt having been finally determined by a court of sompetens jurisdiction, that the 
deeds relied upon by the entryman as evidence of the possessory title in making 
said entry were in effect a mortgage, it follows that at date of said entry the Lulu — 
and White Silver Mining Company was not the owner of said White Extension West 
Lode claim: | ) : . 

Motion for review of this decision was filed and with it. copies of — 
sheriff’s certificate of sale and the sherifif’s deed to the plaintiff. Your 
office overruled said motion for review on the same ground and for the 
same reason given in your said letter of April 27, 1895. Whereupon 
the company Pees this apes aSSIgIne numerous grounds. of 
error. 

It seems tome eto be wiinecessary to discuss the many errors assigned 
by counsel for the reason that the case may be disposed of upon one 
ground alone. The supplemental abstract.on its face showed absolute 
title inthe mining company. There being no suit pending, the property 
not being in controversy at that time, the local officers were fully jus- 
tified in permitting the entry to be made. It will be assumed that the 
mining company had possession of the property and has maintained it 
during all this period, there being no showing to the contrary, or any 
intimation that they have not. been thus possessed. | 

Whatever may be said of the proceeding had in court, (10 Col.,357) 
whether it was for the purpose of foreclosing the mortgage, or to quiet. 
_ the title, it is very clear that the title of the company by reason of this 
- decree and sale is now perfect, and I see no reason why the entry 
should not be approved and passed to patent, if it is otherwise iD con- 

formity with law. | 
Your office judgment is ‘therefore reversed, and the entr y will be 
ae if otherwise Rate ACvOny | 
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HOMESTEAD—SOLDIERS’ DECLARATORY STATEMEN T-SETTLEMENT. 
Woop wv. TYLER. 


A soldier’s homestead declaratory seutemiongs is no eeleaieb to a prior settlement, 
butis in itself the initiation of a right to make homestead entry. 


Secretary Smith to the Commisstoner of the General Land Office, June 
| 13, 1896. ane neon B. , Jr.) 


Certiorari issued in this case September 18, 1895, at the instance of 
George F. Wood, for review here of your. office dewiaions of October 
20, 1894, and June 18, 1895.(the latter on review), in the case of said’ 
Wood. and Charles N. Points v. Manuel Tyler, wherein a hearing was 
ordered to determine the question of priority of settlement as between 
_ Wood and. Tyler, the land involved being the E. 4 of the SW. 4 of Sec. 

29, T.11 N., R.7 W., I. M., Oklahoma City, Uklahoma, land district. 
Said Points is not a party to this proceeding, Tyler having relinquished 
the Jand in conflict between them, and the decision of the loeal office . 
_in favor of the former having alee become final by reason of Tyler’s 
failure to appeal from so much of the decision as related to the con- | 
troversy between them. The said decisions of your office and the 
_ writ of certiorari set out all.the material facts. The petition for the 
writ prays that the order for a hearing be revoked. 

It appears from the record before me, among other things, that Tyler 
filed his soldier’s declaratory statement for certain lands, including 
the tract in question, April 20, 1892; that Wood made homestead etitry 
for the entire SW. 4 of said aaction. October 21, 1892, having also, on. 
April 21, 1892, initiated a contest against Tyler and one Bennett 
whose homestead entry of April 20, 1892, relinquished October 10, 1892, 
covered said quarter section; that Tyler made entry for the east half 
thereof October 18, 1892; id that Wood made settlement on the land 
covered by his entry on the afternoon of April 19, 1892, and has since 
complied with the law as to residence and cultivation. The purpose of - 
the hearing was apparently to enable Tyler to show when he made 
. settlement on the land claimed by him, his contention being that his . 
settlement was prior to that of Wood, was protected by his said declar- 
atory statement, and that therefore his right to the land in controversy 
‘was superior to that of Wood. 

In view of the fact that Tyler did not make entry nor apply to make 
entry of the land until October 18, 1892, more than three months after 
his alleged settlement, and subsequent to the entry of Wood, it is 
material, in the face of Wood’s settlement, contest, and entry, when 


Tyler made his settlement. He must stand, as a claimant for the land, ._ | 


either upon his rights under his soldier’s declaratory statement, or, 
independent of them, upon his rights under his settlement and entry, 
or under his entry alone. However he may elect, the right of Wood 
is superior. Wood’s settlement was prior to the filing of Tyler’s 
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statement, if Tyler alebts to stand upon his statement. If he Sisets 

to stand upon his settlement and entry, even conceding, for the sake — 
of the argument, that his settlement was prior to that of Wood, he 
was fatally in default in failing to make entry within three moat ha 
of his settlement, as against Wood’s contest and prior entry. If he 
7 stands upon his entry alone, Wood’s right is obviously superior. 

The contention that Tyler’s declaratory statement protected bis settle- 
ment right i is unsound, A homestead settlement upon surveyed land 
avails nothing as against an intervening adverse claim nuless followed 
by entry within three months. Such settlement can not be protected — 
by a soldier’s declaratory statement, which statement has no relation’ 
to.a prior settlement, but is itself the initiation of a homestead claim. 


The case of Pickard v. Cooley (19 L. D., 241) is directly in point and 


supports the views I have herein expressed. 

_A hearing in this case, in view of the facts and the law, is wholly 
unnecessary. The order for a hearing is therefore revoked, and the ~ 
case remanded to your office for further appropriate action. | 


SETTLEMENT RIGHLS-—UNRECORDED ENTRY. | 
~-Hosxine v. PEARSON. . 


In the case of an entry that is not of record in the local office the land covered 
thereby must be held as open to settlement and appropriation ambjech only to. 
_ Whatever rights may exist on the part of such entryman. © 


Seer etary Smith to the ‘Commissioner of the General Land Office, Seas 
GG 18965° gw (0.5. W.) 


Seneemben oe 1887, Johu H. Pearson made homestead entry, No. 
373], for 8. 4 NE. 4 rn 4 SE. 4, Sec. 9, T. 63.N., BR. 9 W. 

On save 28, 1887, Harley W. J ndd made homestead entry, No. 
3757 for N. 4 SB. 4, Sec. 9 and N. 4 SW. 4, Sec. 10, T. 638 N., I. 9 WL 
George Hosing: filed affidavit of contest SBOE Taaies entry, and 
on June 24, 1890, as a re esult of that contest, homestead entry, No. 
3107, was canceled. oe 
cites 5, 1890, Hosking filed pre- anaes D.8., No. 5320 for N. 4 4 SE. 
id, Sec. 9, and N. $ SW.4 Sec. 10, T. 63 N., BR. "9 W., and aie final . 


proof thereon September oT, 1892, aud cash certificate and receipt were 


issued October 1, 1892, No. 11939, | 
On June 24, 1892, Gustav Y. Anderson made ianiestead entry, No. 
6928, for the land eowered by Hosking’s declaratory statement and 
ne the entry of Hosking was taken up for examination new publica- 
tion was required by letter of May 20, 1893, of your office, also direct-_ 
ing the adverse claimant to be duly cited. New publication was duly — 
made and adverse claimants cited in the published notice and by reg- 
istered letters, the letters being returned unclaimed, and the local 
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siears reported that no protest or objection had been filed against | 
Hosking’s entry. Upon said report Anderson’s homestead entr 3s ho. 
6928, was, on November 29, 1893, canceled as to the N. 4 SW. 4, Sec. | 
10, T. 63 N., R. 9 W., and cash Say No. 11,939 of Hosking was held 
for cancellation as to the N. 4 SE. 4 of Sec. 9 on the ground that at the 
time of Hosking’s settlement ie land was segregated by Pearson’s — 
homestead entry made in 1887. Hosking moved for review of your 
office decision, in which he alleged that Pearson had lost any right he 
might have had to the land in controversy by reason of the fact that. 
he never settled, improved or resided upon any portion of the same; 
that at the date of his (Hosking’s) settlement, the land appeared to be 
vacant unimproved public land, and the same appeared by the records. 
of the local office to be unappropriated. That by his contest against: 
Judd’s entry and the preference right secured thereby, and by bis filing 
without knowledge of the existing entry of Pearson and by his com. 

‘pliance with the law he has acquired an equitable right to the land in 
question, which should be recognized unless Pearson has a superior 
right, and that Pearson should be required to show cause why bis. 
homestead entry should not be canceled, or a hearing should be ordered. 
to ascertain the facts in relation to Pearson's failure to comply with 
the law. On March 23, 1894, your office considered said. motion for- 
review and denied the mes On March 27, 1894, Hosking appealed 
from said decision to the Department. On April 6, 1894, your office 
held that said appeal was not filed within the time allowed by Rules 86. 
and 87 of Practice and declined to send up said appeal: On May 5; 
1894, your office sent here an application, filed by attorneys for Hos- 
king, for writ of certiorari. On Angust 31, 1895, said application was. 


considered here, and your office was directed to certify and send upthe 


- record of the proceedings in reference to the cancellation of Hosking’s. 
pre-emption entry. Said order. has been complied wiulty and I have 
now. before me the record in said case. 

The effect of said order is to leave the appeal of Hosa g still pend- 


‘ing and to be disposed of. While said appeal is from your office deci- 


sion of March 23,1894, in which your office declined to review its decision: 
of November 29, 1893, in which Hosking’s such cash entry was held for 
cancellation, it necessarily puts in question the correctness of your- 
rulings in both decisions. 

It appears that Pearson had an entry of record in your office for the - 
land in question at the date of Hosking’s filing, but for some cause it 
did not so appear in the local office and Hosking had no knowledge of 
it. If Pearson had followed up his entry by occupancy, cultivation, 
and improvements, there would be no question as to the correctness of 
the caucellation of Hosking’s cash entry, but as against the bare fact, 


_.that Pearson had an entry of record, at the date of Hosking’s cash 


| entry, it is alleged that that fact did not appear of record in the local 
land office ; that Hosking had no Enovieiee of it, and that the land. 
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itself appear ed to be cneennied and unappr opined: ane that Pearson 
had long since forfeited all rights conferred by the mere entry.. These 
allegations are sworn to by Hosking, aud the facts set out in his: am: 
dlavit are duly corroborated by two other witnesses. | 

Appended to said affidavits is a certificate from A. J. Taylor, register . 
of the land office, at Duluth, showing that as Pearsow’s entry appeuied : 
cof record in said office it did not embrace the land in controversy. 
Hosking asks that Pearson be required to show cause why his entry 


_ should not be canceled, or that a hearing be ordered, at which said 


- allegations may be inquired into. These papers are to be taken as & 
part of and’ ancillary to Hosking’s appeal. The question. presented is 
_ whether or not Hosking under the state of facts lereinbefore enumer- 
ated and alleged to be true, has such equitable right to the land as 
between him and Pearson entitles him to a hearing on these allegations. 

In the case of Linville «. Clearwater et al. (10 L. D., 59), it was held 
in a similar case, that to every one except the first entryman the land 
was public and open, and that upon the relinquishment by the first 
“entryman, that of the second should be reinstated. The reason for. 
this was that the rights of the first entryman had become extinct by 
reason of his relinquishment, and the effect must have been the same 
if his rights had been lost through any other cause, as by abandonment 
of the land or failure to settle upon it, as in this case. . 

Under this view of the case, it was error to.refuse to inquire whether 
or not Pearson had any subsisting right, which was superior to that of | 
Hosking. Your office decision of the 23d of March, 1894, is accordingly 
reversed, and your office decision of N ovember 29, 1893, so far modified 
as to doutorn to this opinion. A hearing is oidlened at which the alle- 
gations against Pearson’s entry shall be inquired into, and further 
caction on Hosking’s entry is nerePy, suspended to await the result of 
such hearing. 2 | . 


RAILROAD LANDS—-SECTION 5, ACT OF MARCH 8, 1887. 
. RENO v. COLE. 


“The right of purchase under section 5, act of March 3 1887, is not defeated by a set- 
tlement and entry made after the passage of sail act, and with full kno wledge 
of the prior adverse rights of the claimant under the railroad grant. 


ee etary zy Swit to the Commissioner of the- General Land Office, Tune - 
13, 1896. Oo (C. J. W.) 


The N. $ of the NW. 4, Sec. 3, T, 3 S., R. 69 W., Denver, Colo.—the._. 
Jand in controversy,—is within the limits of the grant to the Union 
Pacific Railroad Company, its right to which attached: August 20, 1869, 
the company listed it December 3, 1879, Amos Rand filed declaratory | 
statement No. 1020, for said land May 23, 1865, alleging settlement in 
April, 1865,. Evan E. Reno made homestead entry, No. 13,560, for the 
same, eee WEEE 26, (1888, 
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In May, 1879, Lyman N. Cole caused notice to be published of his 
intention to submit proof of his right to purchase the land under the. 
provisions of section 5, act of March 3, 1887 (24 Stat. , 556). On July 
5, 1889, the day: iained: he submitted iis ‘proof, and a6 one appeared — 
ae offer objections, but aherwatde on July 18, 1859, Evan EE. Reno filed. 
ap affidavit, in which he set forth the favt that he had made entry of 
the land in Deceinber, 1888, and settled on it in March, 1889, and had 
since resided continuously upon it, cultivating a portion of it, aud had 

made improvements which Cole had destroyed. That he had not seen 
the notice of Cole’s intention to make proof, and had no knowledge of 
the same until July 12, 1889, and asked for a hearing to enable him to 
appear and defend his rights. On December 20, 1889, the local officers 
denied his application for “hearing, and an. appeal was entered from said 
action. 

On July 31 , 1891, your oftied approved the action of the local officers, 
holding Reno’s entry and the company’s list for cancellation, and accept- 
ing Cole’s proof as satisfactory. The case was appealed to the Depart- . 
ment, and on August 9,1892, the action of your office was affirmed as 
to the railroad company, but the case was remanded as between Reno. 
and Cole for the purpose cf allowing Reno, if he could, to show a valid | 
-réason why Cole’s application to purchase should be denied, and his 
entry sustained, it being held that Reno was not properly notified of 
Cole’s intention to make’proof. (Reno v. Cole, 15 L. D.,174.) It was 
further held. that the unexpired pre-emption filing of Rand made in 
1865, had the effect of excepting the land from the company’s grant, 
and as Reno’s filing was not prosecuted to patent, the ouly other exist- 
ing claim against that of Cole is the homestead entry of Reno. In — 
accordance with said. decision, after the cancellation of the company’s | 


list, your office directed the local officers to appoint a day for a hearing, - 7 


and give notice to Reno and Cole. Hearing was accordingly had, com- 
mencing December 8,1892, and closing January 27,1893, both parties 
being present. | On May 6, 1893, the local officers found in favor of Cole, © 
and Reno again appealed to your office. On May 3, 1895, your oftice 
affirmed the decision of the local officers, and the ¢ case is: ae e again on 
the appeal of Reno from said decision. ; 

The appeal undertakes to specify five grounds. of error, but they 
-amount to nothing more than the general allegation that the decision 
‘is against the law and the evidence. As no fact found by the local office 
' or your office is shown to be unauthorized, they will stand as correct. 
The local officers made the following statement of facts 1 in. their report. 


From the testimony presented we find that Mr. Reno has known. the land in dispute 


since the summer of 1883; that on June 17, 1885, he made timber culture application — 


for the land, which was rejected by the local officers, but. he claims that he never — 
-  Yeceived notice of the rejection; that he made homestead entry, No. 13,560, for this 

land on December 28, 1888; that on the 26th or 27th of March, 1889, he hauled lumber ~ 
on the land with which to build his house; that at the time he made his said entry the 
land was enclosed with something like 600 to 800 acres of other lands; that he hauled 
the lumber on this land through a wire gate that was in the fence around this land 3’ 
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that he commenced to build his house on March 28, 1889, and so far completed it on 
that date that he commenced his residence therein on theevening of said date; besides 
the house he built. a small barn and some sheds. That he attempted to plane and 
raise crops on the land and to build a fence round it, but-was prevented by Cole and : 
men in his employ; that the value of his improvements is about $200; that he would 
“have made better and more extensive improvements upon the place had he not been 
interfered with by Cole; that he has maintained a bona fide residence upon the land 
from the date of his settlement, to the date of the hearing of this cause; that he 
knew this land had been purchased from the railroad company by William A. Rand; 
that Rand had sold it to other parties, who in turn sold it to Cole; that Cole had 


_ purchased it about the time he (Reno) applied for it as a timber culture entry, and 


that Cole was in possession of and. claiming it. at the time he made his homestead 

entry. es 

. This summary of facts. touchin e Reno's claim seems to be fairly stated, 
from the record. Of Cole’s claim it is said briefly: 

On the other hand, it appears that Cole purchased the land in January, 1885, and 

took possession thereof at once; that he has extensive and valuable improvements 


thereon in the way of ditches, fences, reservoir, and the land seeded to alfalfa,—all 
estimated to be worth three thousand dollars. 7 


‘The insistence of Reno i is, that the act of March 3, 1887 (24 Stat. , 556), 
will not avail Cole because of the proviso to sein 5 of said act, which 
excepts settlements made subsequent to first of December, 1882. Said 

- proviso has reference to settlements initiated between December 1st, 
1882, and March 3, 1887,—the date of said act, and said proviso has no 
reference ov application to a settlement initiated after the passage of 
said act. This ground of objection to the applicability of the act of 

March 3, 1887, must therefore fail, since Reno made no settlement upon 

the land until about March 28, 1889. The settlement then vane not affect 

the operation of the act of March 3,1887, 

These facts stand out prominently: 1st. That Cole was a purchaser 
in good faith before the passage of said act, deriving title om the rail- 
Toad company throngh those from whom he purchased. . That Reno 
had full knowledge of Cole’s claim, purchase and improvement and 
made his entry after the passage of the act of March, 1887. 3. That 
he obtained clandestine entrance inside Cole’s enclosure sti nearly | 
all the land in dispute was in actual use and cultivation by Cole. . 

In the light of these facts what Reno terms his settlement on the land 
in March, 1889, looks more like a deliberate trespass than a lawful | 
effort to found a homestead settlement on land subject thereto. He 
formerly made application to cover the land with a timber culture entry, 
which was abandoned when he made homestead entry, and is without 
significance in the case. The authorities cited by your office, —Oroke 
4. Stebbins (14 L. D., 498); Sethman ». Clise, (17 L. D., 307); ae Norton 
». U. P. Ry. Co. (17 L. D., 314), support your finding, that Reno estab- 
lished no rights superior to those of Cole as a purchaser in good faith. 
from the railroad company, and that the. provisions of the act of March 
3, 1887, applies to the case. 

- Your office decision As accordingly affirmed. The papers are here- 
with returned. 
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RAILROAD STATION GROUNDS—APPLICATION. 
SANTA Fe, PREScoTT AND PH@NIx Ry. Co. 


_ An application for station grounds, properly rejected on account of .an existing entry 

of the lana involved, and awaiting action on appeal, will not attach on the sub-. 
sequent cancellation of said entry, as the appeal does not oper ate to save or cre- 
ate rights not secured by the application itself. 


“Secretary: Rind to the Commissioner of the General cant Office, June 
7 13, 1896. — 3 (0. W. P.) 


This necged involves the right of the Sais Fe, Prescott and Phoenix 
Railway Company to file a plat showing its selection for station pur- 
yaaa the act of March 3, 1876 (18 Stat., 482), of 15.69 acres in’ 
the NW. 4 of the NW. 4 of section 12, T. 7 N;, R. 5. W., Prescott land 
district, ‘Avizone: | 

The record of your office ieee that said iad is einbeaded in ite 
homestead entry, No. 1078, of Thomas J. Little, made J anuary 4, 1895. 
On May 31, 1895, your office held that the land applied for by the 
company is not public, and therefore not within the operation of the 
act of March 3, 1875, swpra, and returned the map to the local officers 
for delivery to the proper officers of the company. | 
_ The company appeals to the Department. . 

. This appeal is based upon the following specification of errors:— 

_ The records of the Land office show that the homestead entry of Thomas J. Little, 
numbered 1078, for the west half of north-west quarter of section 12, township 7 
north, range 5 west, dated January 4th, 1896, was relinquished by said Little on the 
16th day of July, 1895, and that therefore said land, during the pendency of this. 
application became public land and subject to the right of the said Sania Fé, Pres- 
cott and: Phenix Railway Company to make said filing under act of eangrers of 
March 3, ‘1875. 

There is nothing i in them. The land was not public land at the date. - 
of the decision of your office, May 31, 1895, rejecting the company’s 
application. Since then, the records of your office show, Little 

relinquished his claim, and on the same day B. B. Castro made home- 
stead entry No. 1169, of the same tract. The company’s application ~ 
was properly rejected by your office, and consequently was not a pend- 
ing application, that would attach on the cancellation of Little’s entry, — 
as its appeal did not operate to save or create rights not secured by 
the application itself. . ar 

The decision appealed from 1 1s therefore affirmed. 
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RAILROAD GRANT—SECTION 2, ACT OF APRIL 21, 1876. 
NORTHERN Paciric R. BR. Co. v. Symons. 


The confirmatory provisions of section 2 2, act of April 21, 1876, are not limited to 
entries made prior to the passage of. said act, but are equally applicable te 
entries made thereafter. : 


Secretary y Smith to the Commissioner of the General. Land Office, Tune 
| : 13, 1896. (FW. O.) 


I am in receipt of your. office letter of N ovember 21, 1895, in the 
matter of the case of the Northern Pacific R. R. Co. v. Nathan D. 
Symons, involving the W. g SW. 4 2 ‘Sec. 35, = 15 Be Rh. 4 W. » Olympia, 
Washington. | : 

‘The land here jawelved is within the limits of the withdrawal upon 
— the map of general route of the main line of the Northern Pacific RB. R., 
filed Au gust 13, 1870, and is within the primary or granted limits anon 
the definite location of oe road as shown upon the map filed Septem- 
ber 13, 1873. 

Brior to the receipt at. ne iocal office of the notice of the withdrawal | 
upon the map of general route, to wit, on October 15, 1871, Sylvanus 
Symons, son of the present claimant, was permitted to make homestead 
entry of this land, which entry was canceled January 80, 1878. | 

Sylvanus Symons gave his improvements made upon this land to 
his father, who on November 22, 1882, filed pre- -emption declaratory 
statement for this land, upon which he made proof and cash certificate 
issued January 10, 1884, | 

In considering said entry, as respects the Talons grant, your office 
decision of March 12, 1888, held, under the authority of ie decision in 
the case of Northern Pacific R. R. Co. v. Burns (6 L. D., 21), that the 
entry of Sylvanus Symons was confirmed by the act of Koni 21, 1876 
(19 Stat., 35), and served to defeat the railroad grant. | 


The Burns case was overruled by departmental decision of March _ 


12, 1895 (20 L. D., 192), in which it was held that the confirmation of 


- -entries under section 1 of the act of April 21, 1876 (supra), is solely for - 


_ the benefit of the individual claimant, conditioned upon his compliance 

with law, and was not intended to confirm the entry absolutely as 
against the right of the company, so as to except the land from the 
grant in favor of any other settler. — 

In view thereof your office decision was reversed by departnental 
decision of Augast 9, 1895, not nee and it was held that Nathan _ 
D. Symons’ entry 3 
‘must be canceled unless upon the request of your office the company ‘should relin- — 
quish its claim in favor of Symons, under the provisions of the act of June 22, 1874 
(18 Stat., 194). | | 

From your report it appears that the company was called upon and 
2 requested to relinquish its claim in favor of Symons under the act of — 
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June 22, 1874 (supra), to which the resident attorneys for the company 
replied: : 

We saeine that in view of ths liberal policy pursued by the company towards all 
contestants against whom the Interior Department decides, in the matter of acquir- 
‘ing land by purchase, we do not deem it advisable. to relinquish this land under the | 

act in question. 


Ta view of this action on the part of the attorneys for thes company, : 
you submit the matter for further instructions. | 

After a further consideration of the facts presented by the sedans in: 
this case, I have concluded that Nathan D. Symons’ entry is confirmed 
by the provisions of section 2, of the act of April 21, 1876 (supra), and 
that the company’s relinquishment is not pECCSSary to the recognition 
of bis entry. . | | 
In your office decision of March 12, 1888, in view of the holding made 


in the Burns case, then being followed, it was unnecessary to consider - 


more than the first section of the act of 1876, upon which said decision 
_ rested. 

The reversal of the holdin; e made in the Burns case, while it overrules 
the ground upon which you recognized the.entry in question as against 
the grant, yet it does not fully one of the case, for by the second 
section of the act of 1876 It. is provided : 


| That when at the time of such withdrawal as aforesaid: valid pre-emption or home- 
stead claims existed upon any lands within the limits of any such grants which after- 
ward were abandoned, and, under the decisions and rulings of the Land Department. 
were re-entered by pre-emptiou or homestead claimants who have complied with the 
laws governing pre-emption or homestead entries, and shall make the proper proofs 
required under such laws, such entries shall be deemed valid, and patents shall issue 
therefor to the person entitled thereto. 


The facts presented in ‘this case would seem to meet the conditions 
necessary to confirmation under this section. - - 7 

Sylvanus Symons had au entry capable of confirmation inder the 
provisions of section one, which he abandoned, and under the ruling in. 
the Burns case his father, to whom he had transferred bis improve- 

‘mnents, was permitted to re-enter the lands under the pre-emption laws, 
with the requirements of which he has shown full compliance. 

If the act is prospective then the second entry is confirmed. - 

In the case of the Northern Pavific R. R. Co. v. Crosswhite (20 L. Dis 
526), it was held that the confirmatory provisions of section one, act of 
April 21, 1876, are not limited to entries made prior to the passage of 
said act, but apply with equal force to entries made thereafter, and 
from the nature and relation of the two Sections, the scope must be 
the same. 

J have therefore to recall and set oeige my coer decision: in this. 
case and, for the reasons herein given, your said office decision of March 
12, 1888, is affirmed and patent will issue on Symons’ entry under the 
provisions of section two of the act of April 21, 1876. - 
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PRACTICE—NOTICE OF APPEAL-SERVICE. 
STAPLRS ET AL. % ST. PAUL AND NoRTHERN Pactric R. R. Co. 


‘Notice of an appeal served by registered letter on the ‘land commissioner” of a 
- railroad company is prope! service on said company: : 


Secretary Smith ‘to the Commissioner of the Gener a Land Office, June 
: 7 — 13, 1896. 4 (F. W. C.) 


Under date of May 9, 1896, Messrs. Britton and Gi ay filed a motion — 
on behalf of. the St. Paul aad Northern Pacific railroad company, to 
dismiss the appeal from your office decision of January 31, 1895, in the 
ease of Silas L. Staples e¢ al. v. St. Paul and Northern Pacific railr oad 
company, for the reason, as stated in the motion, ~ 

that a copy of said appeal was served npon Wm. H. Phipps of St. Paul, } Minnesota, 
-awho, however, nowhere appears in the mecorg of the Gase as representing said com- 
pany and who is not its attorney. 

Upon inquiry at your office it is Jearned that: the certificate on file i in 
your office as to the appointment of Win. H. Phipps, as land commis- | 
sioner of said St. Paul and Northern Pacific railroad company, shows 7 
that he was so appointed on March 29, 1895. 

_. Under the decision of this Departments in the case of Boyle v. North- 
ern Pacific railroad company (22 L. D., 184), it must be held that the 
service upon Wm. H. Phipps, which was by registered mail, is a 


sufficient service and the motion under consideration is accordingly oa 


denied. You will so advise the company. 
RAILROAD GRANT—HOMESTEAD ENTRY—WAIVER. 


NORTHERN PACIFIC Re R. Co. v. MoEn, 


“The designati on of a tract as ihe basis of an fidemntty selection, at the time that 
the right to said tract is in dispute between the company and a homesteader, 
must be construed as a waiver of the company’s claim in favor of the entryman. 


Secretary Smith to the Commissioner of the General Land Office, JUNE 
(W. A. LL) . a — 13, 1896. 7 (F. W. C.) 


The ease of the Northern Pacific Railroad Company v. Ole Olesen 
Moen is pending before this Department on appeal by Moen from your © 
-office decision of May 8, 1895, rejecting the final proof tendered on his 
homestead entry covering lot 6, Sec. 1, T. 27 N., R. 6 E., Seattle land 
district, Washington, and holding said entry for cancellation for con- 

flict with the grant for the Northern Pacific Railroad Company. 
- From the recitation contained in your office decision it appears that 
this land was formerly included within the limits of the withdrawal 
‘made upon the flig of the map of general route of the branch nue of 
ane road, which map was ne eNguey 15, 1873.. 
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“Upon the acceptance by this Department of the map of arunded 
general route, filed in 1879, the company rélinquished its claim to alk — 
lands formerly included within the limits of the withdrawal of 1873, _ 
which fell without the limits adjusted to the map of 1879. This tract 
fell without said limits and was formally restored to entry.in 1879. One 
John 8. Goodrich made homestead entry of the land May 2, 1884, which — 
entry was canceled for abandonment December 5, 1887. _ | 

On September 3, 1884, the company filed its map showing the line 
of definite. ipeation: of the company’s road opposite this line, and this 
tract falls within the primary limits as adjusted to said line of definite 
location. 

On December 5, 1890, Moen. was cantiel by the local officers to 
make homestead entry of this land, and after due notice by publication 
- he tendered proof thereon June 12, 1891. On July 2, 1891, the com- 
pany filed in the local office its protest against the acceptance of Moen’ S 
- proof, which protest was, by the local office, overruled on September 30, 
1891, from which action the company appealed to your office. Dane | 
the mendes of said appeal, to-wit, on September 6, 1892, the company . 
made selection of a tract within its indemnity iiwits, and specified the 
tract covered by Goodrich’s entry as a oe on account of said indem- 
nity selection. | : 
— In considering the company’s apnea ti the action of the local 
office, overruling its protest against the acceptauce. of Moen’s proof, 
your office decision of May 8, 1895, appealed from, held as follows: : 


«It is held by the Department that where a party settles upon, or enters a tract of 

land under the impression and information that it has been made the basis for 
indemnity selection of other land in lieu thereof, the company will be estopped from 
claiming otherwise, so as to defeat the claim of such party acting upon such 
information. | 

It cannot be maintained, I think, ; in this case, that. Moen made his entry with the 
knowledge that the company had made the tract entered the basis for indemnity 
selection, and that the company was, therefore, estopped from claiming that said 
tract was not actually lost to its grant; as the list lune it was not filed until 
. long subsequent to said entry. .... 

The company’s indemnity selection, specifying this aac as a basis therefor, is 
clearly, therefore, invalid, and its erroneous action in the matter cannot be held to 
oe the tract in question from its grant. : 

I must, therefore, reverse your decision, reject Moen’s proof, hold his howisetend 


. entry for cancellation, and also hold. for cancellation, as ilegal, the company’s said 


indemnity selection, above described, subject to appeal 1 in sixty days. 


_ The facts presented by this case show that the company, with fall 

knowledge of the claim asserted by Moen to this land, and that its pro- 
test against the acceptance of his final proof had, been rejected, selected. 
a tract within its indemnity limits, specifying the tract covered BY: 
-Moen’s entry as a basis therefor. 

Under the act of June 22, 1874 (18 Stat., 195), provision was’ made 
for the relingtishment by the company in favor of a settler who had 
been permitted to make entry of land within ‘the limits ofa railroad 

10332—voL 22-———44. 
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land grant after the date of attachment of rights thereunder, and- 

thereupon the company was granted a right to select an equal quantity 
of other lands in lieu thereof from any of the public lands, not min- 
eral, within the limits of its grant and not otherwise. appropriated at 
the date of selection, to which it would receive title the same as mouse 


originally granted. 


For the present controversy, therefore, it might be admitted, which 
it is not my purpose to do, that the record, as disclosed, fails to show 
that the tract covered by Moen’s entry was excepted fom its grant, for 
with the knowledge of the allowance of Moen’s entry, and the fact 
that he had tendered proof thereon, it made selection of other lands 
_within the limits of its grant, as was possible either under the general 
indemnity privilege contained i in its grant or the provisions of the act 
of June 22, 1874 (supra). “While it is true that no formal relinquishment | 
under the act of June 22, 1874, was filed by the company, covering 
this land, yet the result of its anon amounted to a waiver of claim 
in favor of Moen, and should be so construed. 

_ By its own act the company has rendered it unnecessary to deter- 
 Inine whether or not this tract was excepted from its grant. 

-Moen’s proof, if regular and satisfactory, should be accepted sd his 
entry passed to patent. Your order holding for cancellation the com- 
pany’s indemnity selection based upon this tract is set aside. Your 
office decision is accordingly ee | 


‘CONFIRMATION —SOLDIER’S ADDITIONAL HOMESTEAD. 7 


SIERRA LUMBER COMPANY. 


The certificate of the register and receipt of the receiver issued on the allowance of | 
a soldier’s additional homestead entry are sufficient to bring such entry within 
the confirmatory provisions of section 7, act of March 3, 1891. 


_ Secretary Smith to the Commissioner of the General Land Office, Tune 
(W. A.D.) . - ; 18,1896. °° — (W.M. WW.) 


The record has been examined in the appeal of The Sierra Lumber 
Company, transferee, from your office decision of June 4, 1895, holding 
for cancellation soldier’s additional homestead entry for lots i 2,3, and 
4, Sec, 19, T. 29 N., RB. 8 B., Susanville, California, land district. _ 

On June 5, 1875, soldier’s additional entry was made for the land in 
question, Sete 147.04 acres, in the name of Roena PLD EE: widow 
of Eli Rippee, deceased. 

The original entry, on which this additional ae is based, Gontaincd 
| forty acres. This additional entry is excessive to the aiioaiit of. 27.04 


acres, for which payment was made at date of entry. No evidence was — 


filed in connection with the entry showing that. Mrs. ae had not 
remarried prior to entry. 
On December 2, 1889, Messrs. Britton aud Gray filed in your office 
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the corroborated affidavit of Roena.Rippee, in which she stated that — 
_ she is the widow of Eli Rippee, who died in Wright county, Missouri, 
July 21,1871; that she was married to Eli Rippee October 16,1869; that 
Eli Rinpe served as a Soldier in Company F, 16th. Missouri Cavalry, 
and was honorably discharged June 30,1865. 
_ By your office letter of July 25, 1890, the peda and receiver of the - 
local land office were directed to | 

notify all parties in interest that an affidavit showing that Mrs. Rippee had not mar- 
ried prior to entry, and that the relinquishment of one of the lots embraced in her 
entry will be required before said case can receive favorable action. 
_ By your office letter of September 27, 1893, a copy of your office letter — 
of July 25, 1890, was sent to the local officers, with instructions to give - 
notice to the parties in interest that if the required evidence was not 

furnished within sixty days the entry would be held for cancellation. 

In response to said office letter, the local officers transmitted to your 
office, on December 29, 1893, evidence tending to show the Sierra Lum- 
ber Company to be the transfer ee of Roena Rippee. | | 
_ On December 16, 1893, the local officers transmitted a -letter - sent 
' the Sierra Lumber Gainpaiy: the party in interest, in which it is claimed: 
that the affidavit filed by Britton and Gray, supra, showed that me 
widow had not remarried. 
On May 12, 1894, ‘your office held the pe for cancellation, for the 7 

reasons that 


it does not appear that the entry woman was iaadanvied at the date of entry, and also 
because of the failure of the said entrywoman or party i in interest to Eppreeiee 


-. the entry to one hundred and sixty acres as required. 


The Sierra Lumber Company appeals. 
The third and fifth specifications of error assigned are as follows: 


| | 3. 
In not holding said entry confirmed by the 7th section of the act of March:3, 1891. 
In not appr oving the entry of Roena Rippee for patent as it now stands. 


By irrevocable power of attorney, dated April 16,1875, Roena Ripped 
empowered N. R. Chipman to sell and convey the ade in question. — 

On June 5, 1875, under said power of attorney, Chipman conveyed 
said lands to Alonzo Haywood, under whom and by virtue of certain 
conveyances, decrees and orders in bankruptcy, the Sierra Lumber 
| Company hold the title to it as transferee. - | , | 

Your office decision held that: 

The final certificate has never issued on this Bien: and under the rule in the case 
of David Walters, 15 L. D. , 136, said entry is not confirmed aa section 7 of the act of 
March 3, 1891. . 

On the question as to whetiiet the entry was connie under section 
7 of the act of 1891, supra, the case of David Walters, cited in your 
office decision, followed the case of United States v., Bush, 13 L. D., 529, 
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In the case of William Rh. Sisemore, 18 L. D., 441, the Bush case was 
expressly overruled, and pro tanto fie Walters case, so far as it relates | 
to the question of confirmation under section 7 of the act of March 3, 


1891, ceased to.stand as an authority on such question. 


“The 7th section of the act of March 3, 1891 (26 Stat., 1095), confirms: 


All entries made under. the pre-emption, homestead, desert-land, or timber culture 
laws, in which final proof and payment may have been made and certificates issued, 
and to which there is no adverse claims originating prior to final entry, and which — 
have been sold or incumbered prior to the first. day of March, eighteen hundred and ~ 
eighty, and after final entry to bona fide purchasers, or in aon braweers: for a valua- 
ble consideration, shall, unless upon an investigation of a Government agent, fraud 
on the part of the purchaser has been found, be confirmed and patented, etc. 


In this case the application to enter was duly made by Roena Rippee,, 
the register of the local office certified that she had paid all the fees and 
‘ commissions prescribed by law, the receiver executed a receipt for the 

amount of the fees and commissions and one for the money paid for | 
the excess of land over and above one hundred and sixty acres. 

It is clear that the certificate of the register and receipt of the receiver 
executed in this case were sufficient to bring the entry. within the con- 
— provisions of said section 7 of the act of March 3, 1891. 

The entry will be passed to patent. | 

- Your office decision appealed from is reversed. 


HOMESTEAD CONTEST—SUSPENDED ENTRY. 
BRUNETTE V. PHILLIPS. 


The suspension of an entry, during ne pendency of an investigation ordered to ~ 
determine the alleged right of a prior occupant, relieves the entryman from the 
maintenance of his residence and improvements during the period of suspension. - 


Where an entry is thus suspended, a contest initiated prior to the expiration of six 
months from date of entry, excluding the period of suspension, is premature. 


Seoretary Smith to the. Commissioner of the General Land Office, June — 
(W. ALL) | 13, 1896. | (Od. G,) 


This éontroversy is in einen to the NW. + of NW. 4 2 Sec. 28, Th 85° 
N., R. 27 W., Marquette land district, Michigan. 

It appears from the record that on aupest 16, 1883, one J ames Chis: | 
holm made homestead entry for the above deseribed land. eae 

On June oi; 1888, Dominick Brunette, Jr. filed an affidavit of contest 
against said nice, A hearing was seicd for August 14, 1888, but | 
neither party appeared, and no evidence having been submitted the 
contest was dismissed and the case closed. Your office, however, on 
March 18, 1891, of its own motion canceled Chisholm’s entry, “on the 
ground of the sateman failure to make final proof within the statu - 
a period. ‘ 
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On March 25, 1893, John Phillips sane! homestead. sate for said 
land. Prior to that cae Brunette claimed and held possession of the 
same, but had never made entry. 

On April 10, 1893, presumably as the result of Phillips? entry, Bru-— 
nette filed an ‘affidavit in the local office alleging prior right to said 
land. The said affidavit was transmitted to your office for instruc- 
tions, and on May 4, 1893, the local office was “directed to ‘reassume 

jurisdiction’ of the case, and to take the proper action to ‘bring on the 
_ issue, whatever it is.” Your office also stated in said communication 
that: . 


~ While it appears, as the case now presented stands, that. Brunette slept on his 
tights, there is also an appearance that Phillips, the present entryman, has made an — 
entry of the land over the notorious settlement of another. .... Phillips’ H. E. 
7042 as described, is suspended pending your further report, in due time, and action . 
taken thereon. 7 | | 


A hearing was thereupon ordered, at which both parties appeared. 
After a consideration of the testimony the local office decided: that — 
Brunette’s settlement on this land was not such as-to lead the world. 
to believe that he claimed it as'a homestead; that he has done no — 
building or cultivation on the land in question for the past five years — 
except to cut the hay thereon in season. They therefore recommended. 
the dismissal of his contest. _ a | 
. Brunette was notified of this decision on J uly 15, 1893. He filed an 
appeal therefrom on August. 11, 1893, but notice was ‘not served on 
Phillips until August 30, 1893. | 
On January 30, 1894, your office dismissed the ort for the reason 
‘that the same was not served on the opposite party within: the time 
allowed by the rules of practice. A motion for a rehearing was con- 
| sidered and dismissed by your office at the same time, for the reason 
‘that the same did not contain an allegation that it. was made in 
good faith and not for the purpose of delay,.as required by Rule 78 
of Practice, and was not based on the ground. of newly discovered — 
evidence.” The decision appealed from was held final, the contest 
dismissed, Phillips’ entry held intact, and the case elesed: 

On April 18, 1894, Brunette filed contest against Phillips’ entry, 
alleging abandonment, change of residence for more than six months 
after entry, and failure to settle upon and cultivate the land as required 
by law. A hearing was ordered: for August 1, 1894, at which both 
parties appeared.’ After a consideration. of the testimony the local . 
office rendered the following decision :— : 

. The defendant Phillips, jist previous to the initiation of this contest and in antici- 
_ pation of the initiation of the same, commenced to build a’house on the tract in dis- . 
pute; that this house was the first substantial improvement placed onthe premisesby | 
him, although his entry was made on the 23d day of March, 1893; that Brunette, the | 

contestant in this case, had cleared several acres of land and had raised crops thereon 


with his full knowledge before this start was made by him to build a honse; that 
the evident intention of Brunette was to clear the land and make ‘himself a homes 
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and his improvements: on said land are valuable and substantial; ant the tr act has 
been rendered quite valuable by reason of his industry; that to now award to Phil- 
lips who has not in our opinion shown that good faith stipulated for in the home- 
stead laws, the benefit of Brunette’s work for several years would be a harsh exac- 
tion, We find that Phillips has remained a willing witness or observer of Brunette’s 
work in improving this land ever since the date of the hearing in the first contest; 
while making no effort to improve the same himself, in the hope and expectation of 
reaping the benefits of said improvements. We find that Phillips has shown.a total 
disregard of the rights of Brunette, has invaded his home and removed his goods 
therefrom without warrant or authority of law, all of which he now asks us to 
approve. We believe Mr. Phillips to be acting in bad faith with the government, 
and notwithstanding the fact that his entry had not been relieved from suspension 
six months before the initiation of this contest, we recommend that the same be 


cauceled and that Brunette who has superior equities, be permtoed: to enter said 
tract. 


On appeal your. office; by letter of May 28, 1895, affirmed ie deci- 
sion of the local office, and held Phillips’ snity for cancellation. Phil- 
lips has prosecuted a further appeal to this Department. | 

The rights of Brunette were fully adjudicated at the former hearing, 
in which your office decision of January 30, 1894, adverse to him was _ 
affirmed by this Department. The questions presented for decision 
therefore are as follows: (1) Was it the duty of Phillips to maintain 
residence aud improvements during the period of the suspension of his 
entry. (2) Was Brunette’s contest against Phillips’ entry premature; 
and incidentally was Phillips prevented by threats of violence from 
maintaining his residence and making improvements after entry. 

As stated in your office decision it is pretty well settled that the pen- - 
dency of contest proceedings does not excuse an eutryman from com- - 
plying with the law as to these matters. Bunt there is evidently. a 
difference between the circumstances surrounding this case and those | 
arising under an ordinary contest.. The virtual effect of the suspen-_ 
sion of Phillips’ entry was to take him outof the case. In other words 
his entry was held in abeyance awaiting an investigation of Brunette’s 
claim. So soon as that was determined Phillips’ entry attached and— 
not before. Phillips’ case, in view of the fact that his entry was sus-— 
pended pending an investigation of the occupant’s claims, is certainly 
different from a case where a contest is filed charging laches on the 
part of the entryman. In the latter instance the entryman has already 
made his entry and established his residence, and until the cliarges are 
substantiated, is presumably living on and cultivating the land. In 
the case at bar the entrymau, on account of the circamstances, was 
not able to maintain his residence, and it would be manifestly unjust 
to require him to make a showing of residence and improvements as 
urged in the contest affidavit. Infact it might very properly be claimed 
that on account of the suspension of his entry and threats of violence 
on the part of the occupant, Phillips was never able to establish his 
residence during the period in which abandonment is charged. An 
abandonment aud change of residence Dy and presuppose its prior ~ 
establishment. : 
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oe am. of the opinion therefore that the suspension of Phillips’ sii: 
not being the direct result of a contest, and pending a hearing to deter- 
mine the prior occupant’s settlement rights, relieved him from the duty | 
of keeping up his residence and improvements during the period of the 
Suspension. 

Was Brunette’s contest of April 18, 1894, prematurely filed? In the 

case of De Haven ». Gott (18 L. D., , 144) it was held :— 


A contest against a homestead entry charging abandonment and failure to aaeab: 2 
lish residence is premature if brought prior to the expiration of the period accorded 
under the Jaw for the establishment of residence. 


In the case of Farnell et al. 0. Brown (20 L. D. , 324) it was hela— 


A suspended entry does not run during the period of suspension, but it does run . 
from its date to suspension, and then again, as if without TA ESEEUBMONS from the 
date of the order revoking the suspension to the expiration of the term. 

An entryman has six months after date of entry within which to 
establish residence. The record shows that. Phillips’ entry was actu- 
ally alive only about four months.. Phillips claims that he was not 
informed of the revocation of the suspension until March 23, 1894. 
This being true his entry was alive but little over two months. 

' On the revocation of an order suspending a desert entry, time will not run as 
against the entryman.in the matter of reclamation, in the absence of proper notice 
. to him of said revocation. Farnell et al, v. Brown, On Review, (21 L. D., 394). 

This rule by parity of reasoning should apply with equal force to a 
homestead entry. | 

From the above it must be concluded that, where an entry is sus- 
pended pending a determination of alleged puiotiey of right, a contest 
' Initiated prior to the expiration of six months from date of entry, not 
counting the period of suspension, is premature. 7 

Phillips states that he moved to the land on April 18, 1894. Notice 
of contest was served upon him April 20, 1894. If his statement is 
true he was living on the land when notice was served. 

A charge of abandonment against a homestead entry must fail where the entry- 
man is residing upon the land when notice of the contest is served. N eal v. Cooley 
(18 L. D., 3). 

In regard to Phillips’ allegation that he was NTT by threats of 
personal violence from maintaining Petuene it was. held in the case. 
of Swain v. Call (9 L. D., 22), that : = | 
In or der to constitute duress, the threats alleged must be such as are calculated to 


operate on a person of ordinary firmness in such a manuer as to inspire a just fear 
of the loss of life, or great bodily harm: _ . 


_ Also in the case of Dorgan v. Pitt (6 L. D., 616) it was nce 


‘Actual. violence is not necessary to constitute duress... . Failure to establish 
and maintain residence, by personal presence on the land, -Cantiok be construed as 
‘an abandonmeut when resulting from duress. 


= Phillips expressed his willingness to fie on and i improve. the land, and 
was only prevented from doing so by fear of personal injury, and by 


> 
b 
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the order suspending his entry, eich he regarded as a prohibition 
against any further action on his part. He had moved one load. of 
household goods to the land and was preparing to take up his residence | 
there when his things. were thrown out of doors by. Brunette. The 


counter charge is made that Phillips destroyed property belonging to. 


Brunette. “At any rate Phillips was compelled to leave, and soon | 
thereafter Brunette filed his affidavit alleging prior settlement, and the ~ 
former’s entry was suspended, Eyen though there may be a question — 


as. to whether Phillips was. the victim of duress under the definitions 


given in the cases cited, yet the threats taken in connection with the 
fact that Phillips’ eniee was soon thereafter suspended, afford a reason- 
able excuse for not maintaining the residence which he attempted to . 
establish. The fact that Phillips had knowledge of Brunette’s claim 
_ to this land was no bar to his making homestead entry of the same, 
provided he was honestly led to believe from circumstances that Bru-: 


- nette had failed to comply with the law for a number of years. 


It is urged that the first substantial improvements were made by 
- Phillips just prior to the initiation of contest. It is alleged, however, 
and the allegation is substantially supported by the evidence, that he 
conveyed logs to this land for the purpose of building a house as early 
as March or April, 1893. He afterwards used this material in buildin g 
the house he was occupying at date of contest. 
‘There is nothing to indicate that Brunette was. officially notified of 

_ the cancellation of Chisholm’s entry, and there seems to be no reason 
~ why he should have been, but he must have been aware that his con- 
test had been dismissed. This fact should have put him on inquiry. 
Your office decision is hereby reversed, Brunette’s contest is dis- 

missed and -Phillips’ entry will be allowed to remain intact subject to 
‘proper compliance with law. . 


_ALASKA—APPLICATION FOR SURVEY, —PAYMEN T. 
SURVEY N UMBER THREE. 


If, under an application to purchase lands in. Alaska, the survey is correctly exe- 
cuted in accordance with the terms of the contract, and the rules and regulations 
governing such surveys, the surveyor should not be made to suffer a loss of the 
pay for the work done because the application must be. denied on grounds for 

~ which the applicant is responsible. — 7 


Secretary ry Smith to the Commissioner of the Gener ab Land Once, ns 
, | 18, 1896.. a (W. CP.) 


With letter of September 25, 1893, you peaeeeel ie papers relat- 
ing to survey No. 3, Alaska, of a tract of land situated on the northeast 
shore of Chilkat Inlet made upon the application of Hugh Murray to 
purchase said land, sald survey having oo macle eran Ce ee | 
ea W. Garside. , | 





Oy 
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‘Gwinn the plat of this ‘survey. was Génsidersa: in your office certain 
shjactions thereto, or rather to the approval of the application to pur- 
chase in support of which the survey was made, were pointed out in | 


your office letter of January 21, 1895, to the ex: officio surveyor general 


‘for Alaska, as follows: 


The tract of land embraced 1 in this survey while in the form of & square, awoides 


more land than appears to be in actual occupancy by the claimants, besides includ- 


ing forty seven huts which the deputy says were erected by the natives, 


It was suggested that the objections might be overcome by an 
amended survey upon certain lines pointed out, and the survey was 
suspended awaiting amendment. | 

Murray, the applicant to purchase, seems to have acquiesced in this 


’ disposition of thé matter. George W. Garside and Charles W. Garside, 


however, entered a protest, asserting that the surveys had been made’ 
by them as required by law and in accordance with the instructions of. . 


the ex-officio surveyor general, the money to pay therefor having’ been 
deposited by the applicant to purchase, and that the suspension of the 
_ plats was prejudicial to their interests. They urged that said survey e 
be approved and the accounts-for the same be adjusted and paid out of 
. the money deposited for that purpose. This paper contains allegations 
- touching the merits of the application to purchase which only the — 


applicant would be heard to make, and also as to the work of your. 


office, which are without merit. 


Your office replied to this protest under aute of July 12 , 1895, salen a 
ing to the conclusion theretofore announced, and advising the parties 


that the proper course would be an appeal 6 this Department. AS a | 
result of this advice the appeal in question taken by a party who has 


no interest in the land constituting the subject-matter of the procera 2, 


is before me. 


The appellants have, however, an incidental intérest in the case; 


because under the present conditions they are unable to secure com- © 
pensation for their services in making the survey of the land in. ques- 


tion. The work in connection with this survey was, So far as the record | 
before me discloses, correctly executed in accordance with the terms of — 
their contract and the rules and regulations of your office. If thé work 
of a survey in such cases be correctly executed the surveyor should not 


be made to suffer a loss of the pay for that work, because of the fact 


that the application to purchase must be denied for some other defect: 
That would, however, be the effect of your decision, and because of 


_ this seeming injustice; I have concluded to entertain the appeal herein | 


to determine whether relief can be given those. parties. 

Many of the various errors alleged are in respect to the merits of che: 
application to purchase, and the greater parti of. the argument filed in 
support of the appeal is directed to those points. No question as to 
the merits of the application 1 is properly before me and no » such question 


“ wall ee discussed or considered at this time. 
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It is contended, however, that these appellants are entitled to pay 
for the work lich was properly done, and that the plats prepared by 


- _ them as a part of this work should be so far approved as to enable _ 
them to secure a settlement of their accounts and the payment of the ~ 


amount found due them. Simple ne. to them would seem to 
demand that this be done. © 


Sections 12 and 13 of the act of March 3, 1891 (26 Stat., 1095), 


authorize the purchase of public lands in Alaska which are occupied 


for the purpose of trade or manufactures, not exceeding one hundred 


and sixty acres by any one person, to be taken as near as practicable 
in a square form, and require that one desiring to purchase shall make — 


application to the ex-officio surveyor general for an estimate of the cost 
of making survey of the tract desired, and shall deposit in a United 
States depository the amount of the estimate; that the ex officio sur- 


veyor general shall thereupon employ a competent person to make such . 
survey under such rules and regulations as may be adopted by the Sec- 


retary of the Interior, that the ex-officio surveyor general shall cause 
the field notes and plat of survey to be examined, and if correct, 
approve the same, and transmit certified copies thereof to the General 
Land Office; and that when the field notes and plats have been 


approved by the Commissioner of the General Land Office he shall 


notify the applicant, who shall within six months thereafter pay for 
such land. By section 14 of said act certain lands are excluded from 


| _ the purchase under the two former sections. 


Regulations to carry these provisions into effect were adopted J une 
8, 1891 (12 L. D., 583). It was provided that applications for surveys 
should be made, in writing, setting forth the character of the land, its 
geographical position, the character, extent and value of the improve- 
ments, and that it is not so occupied or claimed as to prohibit its 
purchase; that if such application meet the approval of the ex-officio 


surveyor. general he should furnish estimates of the cost of the work 


of surveying; and that the amount deposited for “field work” should 


be placed to the credit of said work to be “expended in the payment 7 


of the surveying accounts of the deputy surveyors when the surveys. 


are accepted.” These regulations embody quite specific instructions as 
to the manner of making the surveys and plats thereof as well as to 
the matter of proof to be made, after approval of the survey, in sup- 
port of the application to purchase. 

The survey in question seems to have been executed in strict con- 
-formity with these rules and regulations. This is all the deputy sur- 
-veyor was responsible for, and having thus correctly performed his 
duties, justice demands that he should. receive pay for his work. The 
practice, however, as shown by the action taken in this case, seems to 
be to hold him résponsible not only for the corrections of his work, but 
also for the truth of the allegations made by the applicant as to the 


condition of the land, with respect to its occupation. The result would 
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be to deprive the surveyor of compensation, if the question of fact as _ 
to the occupation of the. land be decided against the applicant, and in 
this case, that decision was made before any opportunity had been 
given for the submission of proof as required by the regulations. 

I do not find anything in the rules that would prevent the recogni- 
tion of a properly executed survey and plat thereof for the purpose 
and to the extent only of adjusting the surveying accounts. If there 
' be anything to prevent such action, the regulations should be so- 


changed as to allow that course to be taken. 


| The surveyor is not a proper person to pass sadenene upon the 
- question of fact as to.whether the applicant is so occupying the tract 
applied for as to give him the right to purchase, or the one as to 
whether the tract or any part thereof is so occupied by natives or 
otherwise as to prohibit its purchase. The applicant must be held to 
know these facts, and should not be allowed to escape payment for the 
work of surveying the tract he applies for, should -the facts show that 
his application cannot be granted. The payment for work done in 
consequence of his application is a small penalty to exact from one 
who seeixs to pe a tract that does not come within the terms of 
the law. : 7 a 

The papers in the case are , herewith returned for your further con: 
sideration and such action as may be proper and necessary to the dis- 
Posen thereof in accordance with the suggestions herein. 


| SOLDIERS’ ADDITIONAL HOMESTEAD—RECERTIFICATION OF RIGHT. 
J. S. PILLSBURY ET AL. 


A recertification of a solilier’s additional homestead right may be allowed in the 
name of a transferee, where the original certificate has been canceled, and it 

- appears to have been held at such time by said transferee, who was entitled as a. 
bona fide purchaser to the ebenent of the remedial provisions of the act of 
August 18, 1894. 


Secretary Snvith to the Commissioner of the aut Land Office, Tan 
 (W.ALLL) (13,1896. on (I. W. C.) 


With your office letter of March 28, 1896, was forwarded an applica- - 
tion; filed on behalf of J. S., George A., and Charles A. Pillsbury, for 
a recertification of the certificate of additional right issued in the name 
of Sanders P. Perry on March 12, BS under: section cached R. S. , for 
120 acres. 

- Said certificate was located in the interest of the parties before 
named at the Duluth land office, Minnesota, on December 30, 1892. 
Upon an investigation, instituted by your office, said location was held 
for cancellation because found to have been located by means of a fraud-_ 
ulent power of attorney. An. appeal was ‘taken to this Department, 


700 | DECISIONS RELATING. TO THE PUBLIC LANDS. 


resulting j in the decision of J anuary 31; 1895 oe Ty. dD, el in which it 
was held (syllabus): 


. A soldier's additional homestead entry made under a certificate of right and 

power of attorney after due notice of the illegality of the certificate, and fraudulent 
character of said power, and subsequent to the exercise of the soldier’s right in per- 
‘son, is invalid, and must be canceled. 


A motion, filed for a review of said decision, \ Was aeniea in depart- 
mental decision of =p 27, 1895 (20 L. AD: pa in which it was held. 
(syllabus): | 


_ The act of March 8, 1893, authorizing a prelnaes under a soldier's woriatale of 
additional right to perfect title by paying the government price of the land, where 
said certificate is found invalid; is not applicable to a case wherein the certificate 
is held under a fraudulent power of attorney, and where an adverse claim thereto is 
asserted, and exercised, by the soldier in person prior to the location under said certi- 
ficate; nor do the remedial provisions of the act of August 18, 1894, extend to an 
additional entry thus secured in fraud of the soldier’ s right. 


The application now under consideration is sapperd by affidavits: 
showing that in 1887-the certificate of additional right, issued by your 
_ office in the name of Sanders P. Perry, was purchased by George A., 
Charles A., and J. 8. Pillsbury from .S. A. Kean and Co. of Chicago, 
Illinois, the consideration therefor being $3,600, or at the rate of 
$30.00 per acre, and that this purchase was made in good faith, with- 
out knowledge of any defect or fraud in the matter of the execution of 
the power of attorney under which the sale was made. - 
--It might be here stated that the supreme court has recently, in 1 the 

case of Alfred F. Webster v. Milo J. Luther e¢ al. (163 U.S., _), held 
that the certificates of additional right issued under section 2306 R. 8. | 
are assignable. 

‘In the case of John M. Rankin, on re- review, aecaes November 6, 
| 1895 (21 L. D., 404), 1t was held (syllabus) : : 


It was the intention of Congress in the act of August 18, 1894, to validate all out- 
standing certificates of soldier's alditional homestead rights in the Baus of bona 
fide holders. 

One who bn ys a certificate of additional ole ethan tiotice of the illegality of . 
said certificate at its inception, or of its invalidity for any other reason, is a bona 
fide purchaser under said act. : . = | 


Under this decision it must be held that this Department erred in 
its decision of Apvil 27, 1895, holding that the certificate here in ques- 
tion was not covered by the remedial provisions of the act of August 
18, 1894, and to that extent said previous cecisions upon the certificate 
of went here in question is recalled and vacated. © 

- Upon inquiry at. your: office it is learned that, following the sedition | 
of this Department of April 27, 1895, the certificate of additional right 
issued in the name of Sanders P. Perry, together with the location based 
thereon, were canceled, and that the land covered by the said location 
has sinced been disposed of. 
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In view of this fact it is directed that the application for recertifica- 
tion of soldier’s additional right be allowed in the name of J.8., George 
A., and: Charles A. Pillsbury, ELS - transferees, as contemplated by the 
act of August 18, 1894. . 

Herewith is roiubied the swolieation: and accompanying papers. fon : 
the action of your office in accordance with the directions herein given. | 


PRACTICE—NOTICE-SERVICE BY PUBLICATION—TRANSFEREE. _ 


EX PARTE CHARLES C. gion Gene AND NEVVIEW »v. Rook ET AL. LON 
3 | REVIEW). 


Failure to show ailigenies in attempting to secure personal service, prior to securing 
an order of publication, can not he set up on behalf of a non-resident transferee. | 

A transferee, who fails to file in the local office evidence of his. interest, is not entitled - 
. to notice of proceedings against the entry nnder which he holds. 


Secretary Smith to the Onin nese of the General Land Office, June — 
(WALL) , eA a, OED 


With your office letters of June 14, aud 15, 1895, you transmitted 
motions for review, upon the part of “Alexander Michaud, transferee. 
of Charles Sextion, of Joseph Nevview, of Myron W. Fields, and of 
“ANE, Bailey, i in the case of Charles C. McIver, ex parte, and Joseph 
Nevview v. William Rock and others (consolidated), decided by the 
Department on April 18, 1895, and reported in 20 L. D., p. 380. 7 

The land involved is the NE. of the NW.4 and tlie N. 4 of the: 
NE. 4 of section 33, and the SE. r of the SE. 4 of section 28, NERD 
59 N. , range 15 W., Duluth land aieteiet, Minnesota. ~~ 

The decision soumlained of held that the notice by publication ‘to 
Henry Stephens, transferee, through mesne conveyance, of Joseph 
Roeinski i, the entryman, was fatally defective, for the reason that 
no effort appears to have been made with reference to Stephens, nor is there any 
affidavit on record, showing he could not be found. personally, or that any effort was 
made to find him, nor that he was not a.resident of the State, _ 

and directed your office to issue an order to William Rock:-to show cause 

~ why his record entry should not be expunged, and that of Roeinski 
reinstated. . . 
. The record shows that on April 12, 1881, Joseph Roeinski filed a a 
claratory statement for said land, aileiine settlement on April 6, 1891, 
and that on November 10, 1881, J pseoh Roeinski made pre- emption proof, | 
paid for the land, and received certificate. — . 

On October 23, 1888, an affidavit of contest was filed against said 


entry by Ellen Hafto, aon was una by another aaa on | 


May 8, 1889. 

A heating was had, and on November 3, 1890, Roeinski’s entry was 
canceled. Nine days ‘after the eaticallation William Rock made home- 
stead entry of the land, aud on October 24, 1891, made final commuata- 
ae PEQO: . . : | 
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On June 15, 1892 rer C. Melver, administrator of Henry Stephens: 
deceased, filed a ae for the reinstatement of Roeinski’s entry, © 
alleging that Henry Stephens, on July 20, 1883, for a valuable consid- 


eration and in good faith, purchased the land, through mesne convey: 


ance, from Roeinski; that Stephens died in California.on February 4, 
_ 1886; that he (McIver) was appointed sole administrator; that the 
satiite of Stephens had no notice of the contest pr peeeaer Drone to 
annul Roeinski’s entry. _ | 

- On January 13, 1892, Joseph Nevview filed : an affidavit of contest 
against Rock’s entry, charging that said entry had not been made in ~ 
good faith, but fraudulently for the benefit of another. A hearing was 
had on said affidavit of contest, and on February 17, 1893, the local: 
officers found in favor of the contestant, and recommended the can- 
cellation of Rock’s entry. _ 

By your office decision of Mowennber 25, 1893, ‘the petition of MeIver 
was denied, and the entry of Rock held intact. 

From this decision McIver and Nevview appealed to fhe Depantment: 

The question for consideration upon. these motions for review is, 
whether the notice of contest given to Henry Stephen 8; the transferee, 
is sufficient. 

The petition of the administrator of Henry Stephens alleges that. . 
‘Stephens purchased the land on July 20, 1883, which was more than 
‘five years before Ellen Hafto initiated her contest. | 

Under the rules of the Department, Stephens had the right, and it 
was his duty, to file in the local office evidence of his interest and his . 
claim to have notice of proceedings affecting his rights. (Pierse v. 
Carthrae, 19 L. D., 435.) The entry was not canceled until November 
3, 1890, more than seven years after Stephens purchased the land, and 
the petition for reinstatement of entry was not filed until June 15, 1892, 
During all this period neither Stephens nor his personal representa- 
tives made any application to intervene or gave notice of their claim. 
What right, then, have they to have Roeinski’s entry reinstated? 
They do not deny—they admit—that Stephens was not a resident of 
the State of Minnesota; they do not claim that personal service could 
have been made upon him in the State of Minnesota. In fact, he was 
in his grave when Ellen Hafto tiled her affidavit of contest, on October 
23, 1888, having died, as it is alleged, in California on February 4, 1886. - 
Jt is alleged that the estate of Stephens had no notice of the contest. — 
But Ellen Hafto was. under no obligation to give notice to any one, | 
except the entryman. Finding from the land records in St. Louis 
county, Minnesota, that on the 20th of. July, 1888, the land had been 


transferred, ‘through mesne conveyance, to one Hoare Stephens, of 


Detroit, in the State of Michigan, she made him a party defendant, 
_ and gave the notice by publication, which is set out in page 382 of 20 
L.D. Itis said that this notice is not sufficient to bind the personal 
_ representatives of the trausferee, who, it is admitted, was not a resi- 
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dent of the State of Minnesota at the date of the transfer, and, it is 
alleged, had died in California before the Pee of the affidavit of 


— contest. 


Rule 9 of Practice provides that: 


Personal service shall be made in all cases when siectois if the party to be anieeel 


is resident in the State or Territory in which the Jand is situated, and shall ponsiel 


in the delivery of a copy of the notice to each person to be sereed: 


And Kule 11 is as follows: 


Notice may be given by publication alone only when it is shown by affidavit of 
- the contestant, and by such other evidence as the register and receiver may require, 


that dne ailisence has been used and that personal service. cannot be made. The 


party will be required to state what effort has been made to get personal service. 


These rules are interpreted in Jones v. De Haan, 11 L. D., 261, and in: 


Olsen v. Eagan, 21. L.D., 277. In the former, it is held that when a. 


party to be served with notice is a non-resident of the State or Terri- 
tory in which the land is situated, it is not necessary to show that any 


effort was made to make personal service upon him. In the latter, it is’. 


held that when a party is shown to be a non-resident, a formal order of 
publication by the local officers is not necessary; that it is sufficient if 
they authorize the publication. verbally ; that if it appears that the 


service by publication was acquiesced in by the local officers, and the 
showing made was such as would justify the use of the discretionary 
power conferred upon them by the rule, their jurisdiction is complete. 


And in the case of Pankonin v. Crook, 5 L. D., 456, it was held thata — 


claimant who then admitted that he was a non-resident of the State 
when the notice by publication was given, could not be heard to say 
that the contestant had not used due oe in attempting to secure 
personal service. 


In the case at bar, the transferee had not entitled himself to notice | 
of the contest. He had placed the contestant under no obligation to. 
give him notice. But the records of the county of St. Louis, showing 
that there was a conveyance of the land to Henry Stephens, of Detroit, 


in the State of Michigan, on record, the contestant gave the notice by 


publication, which the rules of practice prescribe ar non-resident | 


parties. 


Under these circumstances, I am of opinion that the notice is suffi-. 


cient to bind the representatives of the transferee, who by.their own 


negligence lost whatever rights they or Stephens, under whom they: 


claim, may have had. 
In the case at bar, it is shown that both the entryman and the trans- 
feree had notice of the proceedings upon which the entry was canceled, 


and the land department had thus acquired jurisdiction to cancel the. 


entry; in such case an order of cancellation is final, and takes the case 


out of the confirmatory provisions of the act of 1891, supra, for the rea- 
son that there is no existing entry at the passage of the act, on ieee | 


— it can operate. Drew V. secmaaied, 92 L. D.; 174. 


_ 
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For these reasons, the decision under review is hereby revoked and 
set aside; the petition of ©. C. McIver denied, and the case of Joseph 
Nevview Spain William Rock, on appears froin your office, is reserved | 

for future con sideration. | | 


VACANCY IN LOCAL OFFICE—-APPLICATIONS. . 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., June 13, 1896. 
Registers and Receivers, vr. 8. Land Offices. 

Upon the occurreuce of a vacancy for any reason in the office of ree: 
ister or receiver at any of the district land offices all business requiring 
the action of both officers must await the filling of the vacancy, and 
while the office is kept open for the purpose of furnishing general infor- 
mation, no action can be taken upou applications to contest or enter 
lands in that district. 

Applications to contest entries or to enter lands and all other appli- 
eatious requiring joint action of both officers which may be ‘presented 
during the vacancy in the local office will be received, the time of - 
presentation noted thereon, and upon the resumption of business such 
applications will be disposed of in their order. . 

HK. EF. BEst, 
Acting Commissioner. 
Approved: 
HoKE SMITH, Secretary. 


. MINING CLAIM—PURCHASER PRIOR TO PATENT. 
WINGATE PLACER. 


The paid tame: of a mining claim after entry, but prior to patent, takes the ie sub- 
ject to all the infirmities of title, so far as the government is concerned. 


Seer etary Smith to the Commissioner of the General Land Office, June 
: 93,1896; 3, . Cae 


‘It is een by the record before me that Quincy Woodcock et al., on 
December 20, 1880, made application for patent for the Wingate Creek 
Placer mining claim, lot No. 38, containing 129.19 acres, Humboldt, 
— California, land district; that during the period of publication a protest 
and adverse claim was filed, and in due time suit was instituted, J udg- 
ment was rendered in favor of the adverse claimant. 

On May 13, 1886, George B. Temple, one of the original appliganta 
the title having vested in him, made mineral entry No, 69 of said lot 
688, and also of lot 59, containing 60.27 Acres. | 
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July 25, 1888, your office addressed the local office, calling attention 
to iaeoeral errors in the record: Those that have been corrected or 
waived will not be referred to here. Among other things required of © 
the applicant was an amended survey with plat and field notes to show 


= the conflict with the Last Venture Placer, the successful adverse claim, 


On the same date the surveyor general of California was directed to 
prepare, : | 
at the expense ‘of the claimants, an amen aed plat and: field notes of survey, sho wing | 
in manner prescribed by existing instructions the exclusion of that portion of the 
claim, awarded to said adverse claimants, as shown by the amended ‘survey of said 
Last Venture placer claim, giving the correct area of the claim. | | 
_ Thus the matter seems to have rested until March. 28, 1894, -when 
your office called for a report from the local office as to the things 
required by your letter of July 25, 1888. 
In response thereto the sittorney for the present owner of the Wingate 


Placer responded and declined to have the resurvey made. Thereupon —— 


your office, by letter of July 13, 1894, directed the local office to require 
the owner to show a discovery of mineral on each twenty acre tract — 
included in his entry, and make the amended survey as ordered. He. 
was allowed sixty days within which to do these, “in default of. which 
said entry. will be held for cancellation.” 

On January 28, 1895, your office called for a ae on the order 
requiring the additional. evidence, and if the same had not been fur- 
nished the parties would be allowed sixty days in which to furnish the _ 
same, in default of which the entry would be canceled without further. 
notice. No response having been made the entry was held for cancel- 
lation March 30, 1895, Mnereuuon — present owner prosecutes this | 
appeal... 

The scammers of error raise but one. oe and that is, that as 
against the present owner the Department is without authority to act 
in the premises, for the reason that he is a eee in good faith after 
final entry. | 

In answer to this it is sufficient to say pena until patent has iasted 
the Department has fall and complete jurisdiction over all entries not 
confirmed by statute, and persons who purchase on the faith of the 
receiver’s receipt do so at their own risk and take. the land subject to 
all the infirmities of title, so far as the Goverment is concerned. 

Your office judgment is therefore affirmed. — 3 
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RESIDENCE—LEAVE OF ABSENCE. 
May LOCKHART. 


“When the noneitians named in section 3, aet of March 2, 1889, are made to. appear 
-to the local office, a leave of absence should not be denicd for the reason alone 
that no period of personal presence on the land has intervened between the . 
eo of a former leave, and-the BU oavion for a second or ee leave. 


cs 


Secretar y Smith to the Commissioner of the General Land: Office, « Tune 
- | IS, 1896 (RE H.) 


, May. Toe nus’ (formerly Bolin) appeals from your office decision. of 
| ‘April 2 2, 1895, affirming the action of the local office of September 6, 
1894, denviue her application of the same date for a second leave of | 
7 absence. from her homestead entry No. 14621 for the SE. 4 Sec. 1, 7 7 
8, R. 36 W. Colby land district, Kansas. _ 

_ The facts are sufficiently set forth in your said office decision. 

. The followin g is claimaunt’s affidavit for her second leave of absence. 


7 ‘ May ‘Lockhart, formerly May Bolin, being first duly sworn says that she is the | 


identical person who made homestead entry No. 14621, Oberlin, Ks,, series, on the — 


1st day of March, 1892, for the SE. } Sec. 1, T. 7S. range 36. west. That she estab- 
lished her. actual good faith foetlonse upon said tract of land on the 1st day of July, 
‘1892, and resided tliereon: continuously with her husband up to the 4th day of Sep- 
tember, 1893, and nnder a. leave of absence granted the 26th day of August 1893, 


this affiant with her husband and family removed from said tract temporarily to 


Decatur couuty Kansas,. and put In a crop the present season of seventy-five acres” 
of corn, oats, millett, and potatoes, all of which crop, by reason of extreme drought, 
is an entire failnre except some corn fodder sufficient as this affiant ‘believes to 
“winter her stock and that of her family, consisting of six head of cattle and three 
head of horses, but raised no grain of either kind so planted. 

- This: affiant further says that she has caused to be broken and cultivated to crop 
on. her said homestead eighty-five acres and has constructed and occupied thereon a 
comfortable dwelling of two large rooms and well furnished, A good well of water, 
said well being one hundred and fifty feet deep. A cellar twelve by twelve feet in 
size well finished. A good sod stable twelve by sixteen hen house twelve by four- 
- teen and a large four wire corrall. . 7 

"Phat said cultivated land was planted to crop in ‘1392, and that all of said iol ye 
' five acres.on said homestead was in 1893, planted to corn, rye, oats, millett and cane, 
and. wheat and well cultivated and tended and that by reason of extreme drought all 
of said crop was a failure this affiant having sold all that erew on said eighty- five 
acres in said season for the sum of twelve dollars: © . 

- This affiant further says that all kinds of crops planted in the season of 1894, in 
the vicinity of said homestead is by reason of extreme drought a complete failure 
and that in all human probability if the whole of said eighty-five acres had been by 
. this affiant planted to crop of any kind in this season of 1894 all of the same would 
have been a total failure by reason of the extreme aud unusual drought that 
destroyed all crops in the vicinity of said homestead. 

Further that. this affiant is compelled to depend for support of herself and family 
upon her owu labor and the labor of her husband and that their stock cannot by 
reason of prevailing conditions be sold at any reasonable price and that if she and 
her husband be compelled to reside npon said homestead the coming winter said 
stock will surely perish for want of feed but that if permitted.to remain where they 
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now are and to, be absent. from said homestead she will -be able to acs said stock 
through the coming winter and that said feed ig more than ninety miles: ‘from said 
homestead. 
. Further that there is no “labor to ie sewared -by this affiant or hee husband i in the : 
vicinity of said homestead and that by reason of the two successive failures of crops 

as above described this affiant and her husband have exhausted their available 

‘means : and must depend upon labor to be secured for support. 

_ Wherefore this affiant asks that she may be granted a leave of absence for the. 
period of one year, that is, from the 28th day of August 1894, to the 28th day ¢ of 
August 1895, as provided by act of Congress approved. 


_ This affidavit is supported by the joint affidavit of two witnesses | 
- who testify that from their personal knowledge the statements and 
allegations contained. therein were true. 

The papers appear to have been duly executed in accordance with 
your office circular of March 8, 1999) oy L. D. p. 314), and September 1 19, 
~-1889 (9 L. D., p. 433). | 

~The register and receiver rejected the application on ‘ie ground. that 
claimant had failed to. establish residence on land in question since 
expiration of former leave of absence which expired August 26, 1894, 
and for the further reason that she had failed to cultivate to crops any 
3 portion of said tract during the growing. season omedintely: prior to 
| making her said second application. | | 
-In your said office decision it is stated: 


‘pection 3 of the act of March 2, 1889 (supra) contains a . restriction that the leave 
granted shall be ‘‘for a period not exceeding one year at any one time.” If the 
claimant in this case should receive a leave of absence for an additional year with- 
out first returning to the land, she would thereby receive a leave for a period. of two 
years at one time, which would render the restriction referred to of no force. 


Section 3 of the act of March 2, 1889, is as follows: ; 


.. Whenever it shall be made to appear to the register and receiver of any public 
land office, under such regulations as the Sécretary of the Interior may prescribe, 
that any settler upon.the public domain under existing law is unable, by reason of 
a total or partial destruction or failure of crops, sickness, or other unavoidable casu- 
_alty, to secure a support’ tor himself, herself, or those dependent upon him or her | 
upon the lands settled upon, then such register and receiver may grant to such a 
settler a leave of absence from the claim upon which he or she has filed for a period 
_ not exceeding one year at any one time, and such settler so granted leave of absence 
shall forfeit no rights by reason of such absence: Provided, That the time of such 
actual absence shall not be deducted from the actual residence required by law. 


I am of the opinion that the language “not exceeding one year at: 
any one time,” in said section is a limitation upon the discretionary 
powers of the register and receiver, in granting application for leave of - 
absence, fixing the maximum period for which they may, under the 
regulations of the Secretary of the Interior, grant a leave on the appli-— 
cation, based upon the conditions named in said act and shown in the’ 
application, and is not a restriction or limitation upon the applicant, 
as the latter is limited by the conditions named in the. act, viz: total. or 
partial destruction of COPS, poknes) or other unavoidable casualty; 
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rendering the settler unable to secure a BUPPOrY upon the land settled 
upon. — 

_ Therefore whenever it is made 5 appear to the cainian and receiver, 
| that the conditions from which Congress sought to relieve the settler, 
exist, they are authorized to afford such relief as may be obtained by 


a temporary leave of absence from the land, subject to the limitation 


- named in the act, viz, that they shall not ‘gT ont a leave of absence tor 

a longer period than one year “at any one time.” : 

_ The word “whenever” in the first line in the section, ssid the phras se 
at any one time” in the ninth line, clearly indicate that more than one 
application and more than one leave of absence was contemplated and 
authorized by the act. The act does not provide that any period of 
actual residence upou the land, shall intervene between bne mee and 
second or subsequent application. : 

This act is remedial, and designed to relieve the settler from certain 
| well known. climatic Gonditions and causes of misfortune for which the 
settler was not responsible and against which he could not guard, 
and is to be liberally construed with reference to the purpose of its 
enactment, thus carrying into effect the evident intent of Congress in 
~ accordance with the well known rules of construction apENeae to 
remedial statutes. 

. See Bechtel v. United States 101 U. S. Benes 597, citing Sedgwick 311, 
513 and note. 

See also Sutherland on Statutory Construction Par. 348. and 409. 

. This section has been discussed in the case of Quein ». Lewis 20 

L. D.,, p. 19. 

Under the facts in this case as disclosed in the affidavits for second 
leave of absence, I am of the opinion that the reasons upon which the 
register and receiver based their action are untenable, as to so hold, is 
_ to defeat in a measure the purpose and object of the leave, and nullify 
the act in question by requiring personal presence upon the land during 
the period for which leave has been granted. 

The good faith of applicant is not questioned by the register and 
receiver or your office, and I am of the opinion that her application 
was made in good faith. | 
- While the provisions of said section 3, will never be permitted to be | 
invoked for the purpose of defeating the primary object of the settle- 
ment laws, and enable a settler to acquire title by residence and culti- : 
-yation without residing upon and cultivating the land, yet I am of the — 
opinion that whenever the conditions named in said section are made 
to appear to the register and receiver, the claimant should not be deni ed 
a leave of absence simply because no period of personal presence upon 
the land had intervened between the expiration of a former leave, and 
the application for a second or subsequent leave. | 
Tam, therefore, of the opinion that the decision pened from should | 
be, and the same is: eneordinely reversed, — | ~ ce 
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INDIAN LANDS-ALLOTMENTS. 
REGULATIONS. 


DEPARTMENT OF THE InrERIOR, 
Washington, D. C., Tune 15, 1896. 


To the Commissioner of the General Land Office, and: the Commissioner of 
: Indian A \ fFairs. | | 


GEnrteMEn: You are directed to be sevemtd in the matter of 
Indian allotments by the following regulations. 

Whenever an allotment is allowed under the fourth section of the 
act of February 8, 1887 (24 Stat., 388), as amended by the act of 
- February 28, 1891. (26 Stat., 794), the action of the Office of Indian 
Affairs on said allotments shall be conclusive, so far as the General 
Land Office is concerned, as to whether the Indian was a settler upon 
said land and whether he was entitled, as an foe to make an 


— allotment... 


“Where an application is nade to enter a tract severed by an ‘slice: . 
ment, and the applicant claims settlement prior to the allottee a. 
| eerie may. be ordered by the General Land Office. _ . 

Whenever an allegation is made that the allottee made the allotment | 
_ for the benefit of another, ene charge shall be heard ‘by the General 
Land Office. | | 
_ In all cases where an allegation is made that the land saireoed in 
an allotment is not of the character contemplated by the allotment 
| act, ‘such. aa aa be heard by the General Land Office. 

HOKE SMITH, 
Secretary of the or _ 


> 


RIGHT OF WAY¥—APPROPRIATION OF WATER. 
SURFACE CREEK DITCH AND RESERVOIR Co. 


Questions involving the. control and appropriation of the waters of a State cannot | 3 
be adjudicated by the Department under an epnucation for nen of way privi- . 
leges over the public land. | | | 


. Acting Secretary ‘Sims to the Gansta of the General Land Office, 
(J. 1. P.) | | June 16,1896. —=  —  —.. (A.M) | 


On the Sth instant you submitted a certified copy of a articles of 
‘incorporation and the due proofs of organization of the Surface Creek , 


‘Ditch and Reservoir Company, together with a map showing its seven- 


_ teen reservoirs in the Montrose and Glenwood Ppnne land district, 
Colorado. | | 
 The- reservoirs lie within the Batilenieat Mesa Forest Reservation ? 
| ana in accordance with the departmental requirement in such cases the 
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. company | has filed a specific agreement stipulating that it will not take, 
' remove or destroy any timber from the lands within the reservation 


outside of the reservoirs. The company has also supplied a certificate 


that the right of way is desired for the sole purpose of irrigation. 
These papers and the map-are filed under sections 18 to 20 of the act 
of March 3, 1891 (26 Stat. 1095), and, being in the form required by 
the act and the regulations ihereviider, are subject to favorable action. 
Among the papers submitted is a protest by Benjamin 8. Gheen 
against the application for right of way which, on examination, appears 
_ to be based on the allegation that in the use of the water the company _ 
is violating the laws of the State by failing to erect fishways in-its ' 
dams and ditches and in excluding the public from fishing privileges, etc. 
‘This is a matter involving the appropriation and control of the waters - 
of the State and is one for the courts rather than for. this Depar tment 


to determine. | It does not affect the leh of way BPpiee for and cannot — | 


be permitted to prevail against it... : 

The Department has ruled thus: in case of H. A. Sinclair et ale, 18 
L. D.573,: | 7 
_ In accordance with your coommandagor the sistas is ther efore dis- 
missed, the papers submitted, are ss ane the a has. ea 
| aia | 


SURVEY—RIPARIAN RIGHTS ~RIVER BED. 
GEORGE W. SHBASTIAN: ET: AL. 


— The Department: has no authority to order the survey of a former river bed lying . 
between lands that have been finally disposed of by the government. 


Acting Secretary : fe ynolas to the Commissioner of the G eneral Land Office, _ 3 
: Sune 18, 1896. ce a (J. L.) 


With letter “E” of Orbe a1, 1895, is trananittted your office: 
| decision of July 16, 1895, denying the applications of George W. Sebas- 
tian and William Deaton: respectively, for a survey of so much of the 
dry bed of Des Moines river, as lies contiguous to their lots of land 
in section 30, T. 78 N., RB. 29, W.. oth principal meridian, Des Moines 
land district, Iowa. 

Sebastian claims to be the owner of lot No. 12 containing 26.78 acres; 
says that P. W. Brown owns lot No. 1 containing 30.04 acres; and 
states that the river which formerly ran between these lots has gone 
dry, and that its former bed is now good agricultural land. Deaton 
claims to be the owner of lot 8 containing 50 acres; says that J acob 
Bishop owns lot No. 7 containing 5.55 acres; and makes the same 
statement in respect to the river and river-bed banweet lots 7 and 8. 

On July 16, 1895, your office rejected both of said applications. 


Deaton has not appealed; and Sebastian did not file his appeal until — 


- one day after the time prescribed by the rules of practice. Sebastian's | 
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appeal. is: hereby: -dismissed. And your. office. decision samust, stand 
affirmed and final as to both parties... : > - wf ace 
» Although this case is thus ended, in view of the fact that i it is s alleged : 
Aa the‘ applications, that ‘vexatious and: expensive litigation will be. 
avoided. by: a (governmental) survey of the old river-bed,” it'is proper ° 
_for ‘this Department: to ‘say,: that: your. office, decision: is..approved, 
| Patents were issued:by the United States for. the lots, above mentioned 
as follows:, On April. 10, 1850,-to Ambrose: ‘Boatright, for.lot numbered 
one;. on June.1, 1850, to Ezekiel Jennings for lots-numbered eight. and 8 
twelve; and ‘on. January 10, 1860,. to the: State of Lowa. for the: lot. 
a numbered seven. Hach of ead ion was, bounded by the Des Moines © 
river; andthe lands covered by the. waters of said. river . between: 
said lots were, by. said patents, disposed of by the United States, and. 
ceased, to be part of the public domain. The Land Department has.no, 
authority to cause a beter “ be made of the “old. Ever ped: oe 7 


“Sourn AND Norra ALABAMA. ie R. Co. v “HALL. | ; = - 


: Motion for review vik departmental decsion of Match 1, 1806, 22, "tj Dy 
| 273; denied by eens oe ae June 18, 1896. : 


MINING CLAIM DESCRIPTION NOTICE, “| 
Canuck LopE. 


The field notes of survey xe ae applioatiny fae ‘ant tog ether with the notice, eshoald - 
_ correspon dingly disclose with mathematical accuracy ‘the amount of land incladed 

-° ina mining claim, and the acreage of the entry be ‘determined accordingly.” 

New publication of: notice and posting thereof must be requited where'a mineral © 

. entry embraces land: that was.excluded from the latin i in the notice ¢ on. whieh 
‘sneh entry was allowed. | . : a tia 


Acting Sboretary Reg golds to the Ooiinienouey of the General Land fies; : 
Tune 18, 1896. ane (P. J. Gy 


ec 1s shown by the eecettia in this case that Pradevick ‘Suhannel et al 7 


mace application for patent for the Canuck lode mining claim, min: 


eral survey, No. 8704, in Pueblo, Colorado, land district, Apri] 28, 1894, 
By the field notes and “application for patent” “lots No. 8214 May. B. 
lode, 8286 Flower of the West lode, and. 8523. Panther No. 2 lode ” were, 

expressly excluded, and. by the field notes the “net aréa Cannuck. lode” 
is 6.260 acres. The notice:posted.on the claim makes the. same exclu: 
sions. _The notices. posted in the local office -and published have the. 
same exceptions, but this is ailded: “also excluding without waiver of 
rights. conflict with. | ee aNOr 8710, ee lode. Net area claimed 5.925. 
mores? 0: Be a ree oe pee Seas IS Ge. Says ae. es ee 
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| Entry under this soplioxtion was made J anuary 23, 1899, “ expressly: 
excepting and excluding,” May B., Flower of the West and Panther 
No. 2, and the “ Ray lode except that portion described,” “containing _ 
0,048: of an acre;” also part of survey 8733, Fulton lode, described by 
_ metes and bounds, “ containing 0.0518 of an acre.” Thus 0.048 of an 
acre of the Ray lode was. added to the area claimed in the publication 
notice, and 0.0518 of an acre of the Fulton lode taken therefrom. The 
total area entered was 5.9212 acres. An informal examination of the 
records in your office, shows that the owners of the Ray lode before 
- making entry, formally relinquished to me poveaeen that part of it 
included in the Canuck ‘entry. : 
_ On this state of facts your office by letter of J aly 5, 1895, held: 

~ As the entire conflict with the Ray claim was. excluded from the. published notice 
of the Canuck: lode, no portion of said conflicting area can be included in entry 


unless publication is made therefor, under direction of the register and including 
posting on the claim and in the local office as provided by the statute. 


Claimants were allowed sixty days in which to comply with this 
- order, in default of which the entry would be canceled as to the con- 
flict, Whereupon this appeal is prosecuted, and the errors assigned — 
— are (1) in requiring a new publication; (2) in not finding that the for: 
mal exclusion of the Ray was made without waiver of rights, and (3) 
_that the publication discloses that the Canuck clamed the PoE OLY in 
contlict. 

It will be observed that jes is a variance in ‘the acreage ctaiated in 
the field notes, the application for patent, and the finalentry. In neither 
of them is the same amount of land stated. This of itself presents a 
loose and uncertain practice in obtaining title to public lands that 
— should not be tolerated. Mathematical accuracy should be required as 
well in the amount of land applied for as in the locus of the claim itself. 

In this case the plat and field notes make no mention of either the | 
- Ray or the Fulton lode. The survey as approved. excludes the other 
three claims mentioned, and on the plat their locations relative to the 
Canuck are given. This is the record that is made of the Canuck in 
the land department, and is the basis, as it were, of the application, the 
publication, the entry and finally the patent. The surveyor-general in 

-approving a survey cannot, of course, make any exclusions, except 
as shown by official surveys in his office, because his office has no official 

knowledge of any locations until application for survey has been made. | 
_. In this matter of conflicting locations there is an obligation resting 
on the applicant by which he can aid in having such a survey made as” 
will correctly and definitely fix the area of his claim. If there are 
conflicts with his claim which he concedes to others, as in the Fulton 
exclusion, for instance, he should have so informed the surveyor and. 
had it excepted: Applicants for patent for mining claims are pre- 
sumed to know the surface conflicts that exist against their claim, and 
good faith on their part would seem to prompt them to make them 
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eet etnies they hae been officially surveyed or aoe in sede 
that, if the. conflicts are conceded, they may be. Oneonta from the 
‘survey. In this case both the Ray oad the Fulton surveys were made 
subsequent to the Canuck, neither of them were excepted from the 7 
official survey of the Canuck, but the first was by the publication — 
notice. It was, however, included i in the entry, while the first mention - 
of the Fulton is in the application to purchase and. it is excluded 
| from the entry. This system of procedure will necessarily result in 

interminable confusion and should not be encouraged. | 
- But aside from this the Department couvcurs in your office deeision 
that the conflict with the Ray lode was excepted from the publication , 
notice. 

The claim of counsel that the right of apulicaite was reserved 1s 
not tenable. The applicants should determine for themselves their 
rights, and proceed accordingly. If they are entitled to the land it 


should. be included in all the papers. The owners of conflicting terri-" 


tory are amply protected by the statute, which gives them the right to 
settle the question of possessory title by adverse proceedings. 

Since the intention of the applicants to apply for patent for the 
ground in. conflict with the Ray was not advertised and posted, as _ 
required by law, your office judgment ee new publication and 
posting must be affirmed. 


The attention of your office is specially dir ected to exclusion of the -_ 


Fulton lode, as shown by the receiver’s receipt, with the suggestion 


that proper action be taken in regard to an amended survey of the — 


. Canuck. This matter seems to have been overlooked, when the case 
was considered in your office. . | 


i 


MINING CLAIM—PLACER PATENT— “<<NOWN LODE. 


VALLEY LopE (ON REVIEW). 


A patent may issue for a lode claim embraced in a prior placer patent un due show- 
ing by the lode claimant that he has acquired title to the conflicting placer 
eround, and that the lode was known to exist. prior to the apppcauon's for the. 
_ placer patent. — 


een’ Secretar, y Reynolds to the Commissioner ae the General Land Office, 
| June 18, 1896. oe (Fy JO.) 


TI have before me a motion for review: of departmental decision of k 


March 16, 1896 (22 L. D.,.317), filed by counsel for the Bannister Min- 
ing Company: the present owner of the Valley Lode. ~ It appears that 
one George Farlin made mineral entry No. 710 of the Valley Lode, lot 
No. 216, on October 24, 1881, in the Helena, Montana, land district. 
‘This ave was held for cancellation by your office December 27, 1894, 
_ to the extent of its conflict with the patented placer mineral entry No. 
' 575, and the claimant was required to file an amended survey within 
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7 sixty days, in the absence of which the entry would. be. canceled: 
Further time was:asked for and obtained by the present owner in which . 
_ to comply with the order.. On the showing made, however; your office 
under the doctrine of: Pike’s Peak Lode (10 L. D., 200) held the entry. 
for cancellation. On appeal, the: Department jean the action of 
your office under the rule in the. South Star Lode (20 L. D., 204)... It 
was held by the. Department that there was no evidence before it that 
a known lode existed on the ground embraced within, mineral. entry 
No. 575 at the date of the application for ‘patent therefor, and that the 
claimant should therefore make an application for a hearing within a 
reasonable time with a view of showing. that a knowm lode did exist at 
that period. : 7 
The applicant now mieecnie motion for review.and thodification of | 
the order in the former judgment, alleging that the Bannister Mining 
Company. is now the. owner of both the placer ground and .the Valley | 
Lode, and certified. copies of deeds are also presented showing the 
transfer to the company; that there being ‘no persons upon whom to 
serve notice, and no other. parties:in interest:except the gover nent , 

and the present. owner, the judgment should. be modified so as to per- 
mit the RUE vOmpany to receive at for the ground claimed 
and held by: it. | : 
~The showing made by nig’ motion is “oo ce dicted to warrant: the 
Department, in. taking: action prayed for. A certified abstract should: 
be presented showing to the satisfaction. of the: Department that. the 
company is now the owner of both of these parcels of land. Merely | 
presenting copies of deeds is not sufficient to warr ant: the Department - 
in assuming that there has been no subsequent transfer, or. that the 
Bannister Mining Company is at the present time the owner of the 
ground in controversy. In addition to this, it seems to me that there 
must be some showing made that this lode was known to exist prior to — 


_ the issuance of the placer patent, in or der. that.the Land Department 


may have some record to justify itself in issuing a second paveus for 
the same ground... : 

If a properly certified ‘abstract i is ated showin 2 the. ownership 
of the land in the Bannister Mining Company, together with such evi- 
dence as will satisfy your office upon the point of the existence of the 
lode prior to the application for placer patent, I see no reason why the 
Valley Lode might not be passed to patent without any further pro- 
ceeding. To this exten a e departmental sg aan of Mar ch 16, 1896, 
is modified. | 2 
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“MINING CLAIM—FIELD NOTES OF SURVEY CONNECTING LINE. 
ae & SULPHUR SPRINGS, QUICKSILVER MINE. 


~The field aiotba of the survey, of a mining claim should connect the claim with 1 a: 
corner of the public surveys, and in the absence of such connection, an amended 
survey and new notice of ap pieauen will Be required. 


| Metin Secretary Re ynolds to the Commissions of the General Land Office, . 
June 18, 1896. , (HL B., Jr.) 


The Merchants Hkohad ge Bank of San Francisco, which made San 
Francisco, California, mineral entry No. 119, October 30, 1891, for thé 
Sulphur Springs Quicksilver Mine, appeals on your office apehion of 


- . April 20, 1895, requiring an amendment to the survey of the claim so 


as to ice a connection with a corner of the public survey, and a 

republication and posting of the notice of application for patent. | 

| The plat and field notes of the survey of the claim were approved by 
- the surveyor general December 8, 1874, and application for patent and 

entry were made in 1875. this, entry was canceled in 1881, because 
notice of the application was fatally defective, only having been pub- 


sae 


lished for fifty- six days, whereas the law required publication for sixty | 


days. A new’application was filed November 11, 1890, together with 
approved plat and field notes of the original survey. This. survey, — 
_ while making references to several large trees by courses and distances, 

does not connect: the claim with any public survey corner, ; 

it is important, however, to the applicant in this case, as well as to 
the government, that the survey of the claim give such a description, - 
in the language of the statute (section 2325 R.'8.), by “reference to 
natural objects or permanent monuments as shall identify the claim 


and furnish an accurate description, to be incorporated in the patent.” 


The patent. is the effective instrument whereby title passes from. the 
government, is the muniment upon which all parties claiming there- 
‘under should confidently rely, and its description of the property con- 
veyed should be as accurate as is reasonably possible. The require- 
ment of your office to that end, as to amendment of the survey, is: in 
pursuance of the statute, and has formed part of the circular instruc- 
tions and regulations of your office under the mining laws since Janu- 
ary 14, 1867 (see fifth paragraph of circular of last mentioned date, also: 
forty-third and forty-fifth paragraphs, respectively, of Mining Regula- 
tions of June 10, 1872, and December 10, 1891). This requiromons 
should be coarolied with. 

- It is evidently the intendment. of the law, as contained in the sidan 


already referred to, that the plat and field notes of the survey of a 


mining claim should constitute an essential part of the notice of the’ 
application for patent therefor. Unless this notice.is full-and’ accu: - 
rate, thus affording a ready and sufficient means of ascertaining the 
precise boundaries or Ene claim, Dantes having adverse clainis mney a ) 
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misled, to inet serious and, possibly, i irvepar able loss, and s $0 ihe benef. 


icent purpose and end of notice would fail.of attainment, and the | 


notice instead of i 2. such parties protection might often become 
a snare. 

“ The Department does not eyeclouk the facts that the mine in ques- 
tion is old and well known, lies wholly within the northwest quarter 
of section 15, T. 27 S., R. 9 E., M. D. M., and that its location is shown 
upon the plat of the public survey of the township, approved Novem-. 
ber 27, 1867, and appears to be substantially identical with the existing 
location made in 1872, and that the notice given appears to conform in 
all respects with the requirements of law, except that.it describes no 
line of survey connecting the claim with a public survey coruer. 

The requirement that a mining claim on or near surveyed land must 
be connected by a line of survey with a public survey corner, as has | 
already been pointed out, is one of long standing. The Department 
finds no warrant to direct a waiver of the vparemeny in the Dresen 
instance. | 
- Your office decision | is accordingly. affirmed, both as to an amended 
— survey and the giving of new notice. _— 


Gipson ET AL, ¥. LAScy. 


Motion fox: review. of departmental decision of February 4, 1896, 22 | 
LL.D. , 88, denied by Acting Secretary Reynolds, June 18, 1896. 





HOMESTEAD—RESIDENCE—LEAVE OF ABSENCE. 
., ADELE C, LEONARD. 


Poverty and inability to earn a living on the land is nota “ casualty that entitles 
a homesteader to leave of absence under section 3, act of March 2, 1889, 


| Acting Secretarn y Re ynolds to the Commissioner of the General Lana Office, 
ae — dune 18, 1896. | (RR. EF. A.) 


_ Adele C. Leonard appeals from your office decision of February 25, 
1895, rejecting her second application for leave of absence from her 
homestead entry No. 15722, made November 15, 1893, for the 8. 4 of 
the NW. < and the N. 4 of the SW. j of Sec. 26, T. 30 N., BR. 7 W., 
Seattle land district, Washington, on the ground that proverty and 
inability to earn a support on the land was not a “casualty” within the 
meaning of section 3 of the act of March 2, 1889 (25 Stat., 854). . 
It-was held in the case of Harry C. Seward (11 L. D., 631) that the 
- Jeave of absence accorded a settler under section 3 of said act can only 
be allowed by reason of sickness, failure of crops, or other unavoidable 
casualty, and that failure to obtain water at a depth of thirty-six feet 
was not a “casualty” within the meaning of said’act. See also the 
case of John Riley, 20 L. D., 21. Casualty is defined to be an acci- -— 
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dent; that: which comes by Chance, or : withont design, or. without being 


_ forewceti 


_ In the case of Thompson. On Tillotson 56 1 Mis. , 36) the court in 1 passing 
upon the construction of the words ‘cnsinlin or necessity,” in Sec. 
2144 of. the Code of 1871, which provided that ‘“‘whenever the debtor 
shall cease to reside upon his homestead, it shall be. liable for his debts; 
unless his removal be temporary, by reason of-some casualty or neces: 
_ sity” said, “the word casualty evidently refers to some sad accident, as 
~ fire or flood or some social or family disaster or misfortune. “ e 

‘While it is true that section 3 of said act was remedial, and the lan- 
guage is entitled to a liberal construction, yet if Congress nen intended. 
‘to make poverty a sufficient cause for a leave of absence it would 
_ hardly have used the word casualty to convey its meaning. Itis more © 
reasonable to conclude that Congress, having knowledge of the depart- 
mental rulings that temporary absence on account of poverty, or for 
the purpose. of earning a support and making improvements or pay: 
ment for the land, were not inconsistent with good faith, and were not 
regarded as an. abandonment of the land, but were excused, and the . 
claimant in such cases was regarded as opaeeracrively residing upon 
the land, did not design to make any provision for, such absences, but: 
leave the parties where the decisions of the Department left them, and 
that their absences in such cases would ‘be passed upon upon their mers 
its when the applicant offered his final proof, 

No good reason appearing for reversing or in any manner modifying 
said decision appealed aon the same is accord ely affirmed. - 





‘HOMESTEAD—COMMUTATION—ACT OF JUNE 8, 1896.. | 
EAMES Vv. BOURKE, 


Under tne act.of June By 1896, a commuted ngmentena atten: suspended on account 
_. of having been made prior to fourteen months residence after date of the original 
entry, is confirmed, where it appears that the entryman in good faith actually 
resided six ‘months on the land prior to commutation, and no adverse claim, 
originating prior to final proof, exists. 7 ; 


_ Acting Secretary wy ey eynolds to the Domminitenous of the General hata Office, 
Sune 18, 1896. (PR. de C.) 


“There has been filed by counsel for Michael J. Bourke a petition for , 
-re-review of departmental decision of August 17, 1894, wherein was 
_ denied a motion for review of decision of February 19, 1894 (18 L. D., 

_ 150), rejecting the final commutation proof of Bourke, ee Febraary’ 
_ 15, 1892, on his homestead entry, made January 4, 1892, for the NE. 4 
i See: 15, T. 47 N., R. 40 W., Marquette, Michigan, ietid district. 

_ The original ioeison eld that, 

the original entry of Bourke waa made J anuary 4, 1892, re to the passage 
of the act of March 3, 1891, and consequently is: governed by that act. The mean. 


ing of the amended section i is too plain for controversy. “The language | Is? ne fourteen 
months after the date of f entry,” not after settlement. ; 
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A motion for review of this judgment was overruled, ane tine present 
petition asks a re-review of these decisions. 
In view of recent legislation by Congress which controls the issue in. 
“this case, It 1s not deemed necessary to set forth the grounds of this — 
petition, or discuss the questions raised thereby. It is only required to. 
state such facts as are pertinent now, with the view of ascertaining if 
the matters involved come within the terms of the act of Congress. 
Bourke in his final proof swears that he built his house on the land in 
December, 1889, “‘ and established actual residence January 24, 1890.” 
The present controversy arose in this way: On April 9, 1892, George 
B. Eames applied to contest Bourke’s entry on the ground that the 
‘commutation proof and entry were illegal, in that it was made under 
Sec. 2301 of the Revised Statutes. 
. -Your office, by letter of April 30, 1892, declined to sigs a hearing, 7 
for the reason that there was no charge affecting the validity of the 
entry, ‘‘nor does it charge fraud or bad faith on the part of the entry- 
man.” Your office decided that the proof was prematurely made; held. 
the final certificate for cancellation, keeping the entry intact to per- 
mit the entryman to submit. commutation proof at the proper time. 
On motion for review, that judgment was modified “by revoking the 
- order of cancellation, and instead thereof, order that Bourke’s final 
| certificate and proof be held suspended ant the expiration of fourteen 
months from date of his entry,” when he might submit supplemental 
‘proof. An appeal brought the case to the Se a and your office 
judgment was affirmed (18 L. D. 150). | 


By act of Congress of June 38, 1896 (Public . No. 173), it is piomadeds 7 


That whenever it shall appear to the Commissioner of the General Land Office 
that an error has heretofore been made by the officers of any local land office in 
receiving premature commutation proofs under the homestead laws, and that there 
was no fraud practiced by. the entryman in making such proofs, and final payment 
has been made and a final certificate of entry has been issued to the entryman, and 
that there are no adverse claimants to the land deseribed in the certificate of entry 
whose rights originated prior to making such final proofs, and that no other reason 
why the “title should not vest in the entryman exists except that the commutation 
was made less than fourteen months from the date of the homestead settlement, and 
that there was at least six mouths’ actual residence in good faith by the HGniedtead 
entryman on the land prior. to such commutation, such certificates of entry shall be © 
in all things confirmed to the entryman, his heirs, and legal representatives, as of 
the date of such final.certificate of entry and a patent issue thereon; aud the title so 
patented shall inure to the benefit of any grantee or transferee in zood faith of such © 
entryman subsequent to the date of such final certificate: Provided, That this act 
shall not apply to commutation and homestead entries on which final certificates 
have been issued, and which have heretofore been canceled when the lands made 
vacant by such cancellation have been recntered under the homestead act. 

Suc. 2. That all courmutations of homestead entries shall be allowed after the 

expiration of fourteen months from date of settlement, 


In the entry under consideration no fraud is apparent i m . makin g the ne 


final proof;. there are no adverse claims to the land in controversy that 
| originated prior to final Dror. unered is.no reason. shown to the » Depart: : 


DECISIONS RELATING: TO THE. PUBLIC LANDS. ce TH | 


meni: why title should not invest in the satan eran that the 


commutation was made less than fourteen months from the date of ee, 


homestead settlement, ” and on.the face of the record it is shown that 
the entryman in Saat faith. actually resided six months on the land | 
- prior to commutation. It is also apparent that the commutation 
allowed in this case was “after the expiration of fourteen months from 
date of settlement.” 
It is clear, therefore, that under: the provisions of. this a the went 
of Bourke is confirmed, and the same Should pe to patent, if ome 


wise satisfactory. 


-  * It is so ordered, and the: former. decisions suspending + the ‘entry are 
Be hereby revoked. fe 
Youne V. SEVERY. ET AL. 


“Motion. for review of departmental decision of February 10, 1896, 29 a 
L. D., 121, and application for cantina denied by oun g Secretary 
Reynolds Z une 18, PO: : | 


TIMBER LAND ENTRY~APPLICATION-PRELIMINARY AFFIDAVIT. 
. STURM v, ‘TAYLOR. | 


An application to enter land under the timber and stone lawn may be stopatly rej ected, 
if the preliminary affidavit does not show that the appli cant has i cr exam- 
ined the land. . . | 


Acting Secretary apa to the Genuine of the Gener al Land Office, 
June 18,1896... (G. C. RB.) 


The homestead entry of William Taylor, made July 27, 1892, for the 
S sof the NW. 4 of Sec. 1, T. 58 N., R. 20 W., Duluth, Minnesota, was. 
canceled on January 5, 1895, on a Bontost brought by Mpances A. Regan. 
On January 8, 1895, evans K. Sturm applied to purchase the land 

under the fimber and stone act of June 3, 1878 (20 Stat., 89). | 

On January 28, 1895, Frances A. Regan executed and acknowledged 
an instrument in writing, waiving her preference right of entry under | 


her contest, and on the same day Alexander Taylor made application | - 
to enter. The same was allowed by the register, who, atthe same time, —_ 


rejected Miss Sturm’s application, for the reason that she. failed to state 
that she had. personally examined the land. | 
Your office decision of May 22, 1895, ‘affirmed that action, and a 
| further appeal brings the case here. 7 
_ The principal question raised in this appeal is, whether one who files 
a preliminary affidavit, with a view to enter land under the timber and - 
~ stone act, is required to state in such affidavit that he or she has per- 
sonal eva iedes of the facts therein set forth; and whether on failure . 
to show such personal knowledge, the land is subject to entry ey 
another and eee a | 3 


a ay - DECISIONS RELATING TO THE PUBLIC LANDS. 


nae other eer niveuieats imposed by said act, it is ppovided:i in the » 
- second section .thereof that a person desiring to avail himself of its 
provisions shall file with the register “a written statement,” to be veri- | 
fied by the oath of the applicant, stating, among other things, that the — 
land is unfit for cultivation and valuable chiefly for its timber and stone, 


and is uninhabited, and contains no mining or other improvements. 


This oath must be iinde by the applicant, and, therefore, must be upon 
his or her personal knowledge. LL. M. Walker, 11 L. D., 599. | 
Miss Sturm only stated that she had “had” the land Come: and 
from the knowledge “thus obtained” made her statement. This did 
not meet the plain requirements of the statute, and the meee Was - 
authorized to reject her application. | 
Although Miss Sturm’s statement made upon information and belief 
was afterwards corroborated by witnesses, who swore that they had 
personal knowledge of the land, yet these affidavits were made subse- 
quent to Taylor’s entry, and after her application had been rejected. 
She has no valid grounds for complaining. | | 
- The decision appealed from is affirmed. 


Abando nment. 


See Contest, Residence. 


Absence, Leave of. 


2 Me 


See Residence. 


the State, War, and Treasury Depart- 
ments, and allowed toremain in the hands 


of the church; but, in the absence of statu- | 


| Page. : si 
Alienation. 
A timber-culture entry will be canceled . 


INDEX. 


Page. 


where it appears that the entryman has 


disposed of all his interest in the land, and 
is holding the entry for the benefit of the 


Allotment. 


See Indian Lands. 


: Accounts. party purchasing such interest..._- foe. 21 
See Survey. A contract or agreement that does not. - 
That the expense of a survey is. esd affect, In whole or in part, the title to the 

from the repayment fund provided for in land is not within the inhibitory provi- 
the act of July 2, 1864, does not take the sions of section 2:of the timber and stone . 
adjustment of the account out of the rule ACE own wen wane ee eee n ee ee ere een ene eeneeee BOE 
authorizing a deduction from the agreed An offer to sell, made by ahomesteader 
compensation when the work is not done after the expiration of the statutory pe- 
within the stipulated period ---.-- ieee . riod of residence and the submission of . 
In the adjustment of an account under final proof, but pending the allowance 
a deputy surveyor’s contract the Com- thereof, is not inconsistent with good 
missioner of the General. Land Office is faith on the part of the entryman........ 328 
authorized to make a deduction of 5.per An entry made in pursuance of section 
cent from the agreed compensation, ifthe 1, act of October 1; 1890, is not invalidated 
work is not performed within the stipu- by an agreement to convey theland cov-. 
lated time, and no extension of such time ered thereby, made prior to the consum- 
is granted or applied for-_...-.------------ mation of the transfer authored by said . 
By the provisions of section 8, act of ACE. ~~~ ene nan enn ee ee een ee eee 815 
July 31, 1894, the acceptance of payment, _ An agreement for conveyance that 
under settlement of an account by anau- could not be enforced in a suit to compel 
ditor without the suspension of anyitem - specific performance, and that may be 
therein, precludes the revision of the avoided by the payment of a money con- 
ae ee Sy nee: ae eae ey sideration, does not operate as ‘a disquali- 
fication of a homesteader, nor will a con- 
Alaska. tract that.is simply a pledge for the pay- 
See Certificate of Deposit; Sur vey; Town- ment of money; and especially will such 
site. contracts be so regarded where they ap- . 
‘While Congress has made no provision pear to have become of no effect prior to 
for determining the extent of the claims the date of the entry.___.......---.-2..-- 544 
' of the Greco-Russian Church in, or the The purchaser of a mining claim after 
validity of its title thereto, yet the pos- entry, but prior to patent, takes the land 
sessory claims of said church have been subject to all the infirmities of title, so far 
. protected in executive action taken by _.as the government is concerned_-_-._....- 704 


clude the lands erroneousi:y ¢mbraced . 


_ . tory authority therefor, the Interior De- ee 
partment can not undertake to identify, . = 
by survey, the lands of the church and . Appeal. 
determine the title of the church thereto. 330 See Practice. 

If any of the property held by the Application. 


Greco-Russian Church has been included 
within the limits of an executive reserva- 
tion, the President has the authority to. 
modify the order therefor, so .as to ex- 


See Contest. : 
To make entry of public ‘land can not ° 
be allowed if based upon preliminary: 
_ papers executed prior to the time when 
_ Said land is legally subj ect to such appro- 


within such reservation.__........---..--- 830 priation ... a atte Maule Arg Sac se, 216 
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The validity of, is. : not affected by the 
fact that the pr eliminary affidavit is exe-_ 
cuted before the landis formally declared - 
open to entry, where, prier thereto, the 
land in question was restored to the pub- 
lic domain by an act of Congress....- 110, 486 
A preliminary affidavit executed he-- 
fore a United States commissioner out- 
side of the county.in which the land is. 
situated is irregular, and a new affidavit 
should be required ........-22.0.21-------- 
The preliminary affidavit (Fon m 4—102 
b) should be executed within the district 
in which the land is situated; but where 
not so made, an entry may be equitably 
confirmed for the benefit of a purchaser 
whose good faith is apparent. -----....---- 
On the part of a State to select lands 
should be rejected, if the lands applied 
for are not open tosuch appropriation at 
- the date of selection, or at the time when 
the application is received............---- 
‘To enter, improperly held to await 
_ prior. proceedings involving the land, 
. when allowed, will relate back to the 
time when it was received with the 
proper fees, and cut off intervening ad- 
VEPSO: GlQIIMS 2 see chc net ces hoes peeset 
To enter, filed subject to a contestant’s 
preferred right of entry take precedence 
in the order of filing, if the contestant 
fails to exercise his-privilege__:_____.---- 
Anapplicant for the right of entry who, 
under a rule adopted by the local office, 
deposits his, and receives a number cor- 
_ responding to his place in the line of ap- 
plicants, and thereafter fails. to respond 
tosuch number when it is reached and 
called, loses his priority as against a sub- 
sequent intervening applicant ._......-_- 
To enter. accompanying a timber-cul- 
ture contest, and pending at the repeal of 
the: timber-culture law, protects the 
right of the applicant until final action 
CHEYOODR jossesss 2 eee S8ece eae b are nbnse set 
The circular instructions of August 18, 
1887,to the effect thatall, filed with timber- 
culture contests shall stand rejected if 
not perfected within thirty days after 
notice.of cancellation are not applicable 
if. the application is not returned to the 
TGGal GEICO ud sexe cuss ies deuce cee: ence 
To enter filed by a homestead contest-. 
ant with his contest serves no purpose- -- 
The failure of a timber-land applicant to 
personally inspect the tract prior to his, 
can not be regarded as evidence of bad’ 
faith where, under the regulations then 
- existing, the applicant was not required 
to make asworn statement that he had 
. $0 examined the land-.......-_-_----- 2 -.-. 
To make a timber-land entry may be 
changed as to the land included. therein 
on a satisfactory showing that after the 
date of the original application and prior - 
to the time fixed for the completion of the 


295 


noted of record in the local office 


96 | 


INDEX. 


Page. 


entry the timber on the tract first applied 


' for was. destroyed by a forest fire, 
through no fault of the applicant --_---.. 
To enter under the timber and stone 


- law may be properly rejected if the pre- 


_ liminary affidavit does not show that the » 


applcant has personally examined the © 


VATS Shean hue is ate ee Rene et 
‘Failure to appeal from the’ réfection of, 


does not defeat the right of the applicant 


if he has not given the requisite notice in 
writing of the adverse action and of nae 
right of appeal therefrom __---.......2.-- 
The failure of an applicant for a tract 

of land to appeal from adverse action of 

_ the local office will not be held to preju- 


dice his rights where such action is not 


indorsed on the, and the applicant noti- 
_ fied of his right of appeal 


Order of June 18. 1896, with respect to, 


filed during vacancy in local office_...-.. 
‘To enter received during'a vacancy in 
the office of the register must be treated 


business in the local office__.--.....---..--- 
In the case of simultaneous, where one 
of the applicants has settled upon and 


improved the land, and the other has not, 


the priority of right should be accorded 
to the actual settler 


Arid Lamds. 


See Reservoir Lands. 


| Attormey. 


Whois appearing on behalf of a Bontest: 


ant can notat the same time asserta right 
to the land embraced insuch proceedings. — 


Must be recognized under departmental 
regulations prior to the exercise of rights. 


Boundary of State. 
See States. 


Cancellation. 

A judgment of, takes effect as of the 
date rendered, and the land released 
thereby from appropriation becomes sub- 
ject to entry as of such date, without re- 
gard to the time when said judgment is 

Of an entry without notice to the entry- 

man is of no effect. ._..-----.....2- 2-2 -- z 
An entry allowed by the local office 


. as simultaneous, on the resumption of- 


434. 


17 


should not be subsequently held for, with- 
 outfirst affording the entryman an oppor- - 


tunity-to show cause why such action 
should not be taken-_..._--_----..2....---- 


Certificate of Deposit. 
The provisions of section 2403, R. S., as 
amended by the act of March 3, 1879, with 
respect to the assignment of, are not ap- 
plicable to such. certificates issued on de- 
posits for surveys in the Ter euOEy of 


Alpsia jets taeecetece saetstaeisa es sie oa Pia, ; 


Circulars. — 
See Tables.of, page xxii. 


4 


~ 


Citizenship. . Page. 
_ A corporation organized under the laws 


of a State isa citizen of the United States 1 
Proof of, on behalf of a corporation, 
shown by authenticated certificate of in- © 


+ COT DOPAMON nope ws nee tonnes e oteuee ensues 83 - 


_An Indian born within the. ‘United. 
States who has. abandoned the tribal re- 
lation, and adopted the habits and cus- 
toms of civilized life, is a citizen of the 


United SOLOS. cena et eae amen wen 245 . 
Coal Land. 


‘Where: 2 claimant prior to sur vey lo- 
cates a claim for himself, and an adjacent 
claim for another party, as agent, and it 
transpires after survey that the improve- 
ments made on hehalf of the latter claim 
ale within the lines of the former, such 
improvements inure to the benefit of said 


¢laim, so far as third parties are con- 


cerned, and the claimant is not required | 

to open. and improve a mine on the land — 

he claimed before survey __.---..-.------ eee ol 
One who purchases the possessory right 

to a developed vein of coal while the title 

to the land is still in the United States, 

and thereafter remains in actual posses- 

sion thereof, is entitled to, file a declara- 

tory statement and per fect, title there- 


TUMOR sie 500) ncenee oes cad end tee OU 


‘The purchaser of the improvements 


made by a prior claimant under a coal de- 


claratory statement acquires no priority 
of right thereby, if an assignment of -the 
right to purchase from the government 
has not been made as provided in para- 


graph 3? of the regulations of July 81, 1882. 538° 


On the offer of final proof under a coal 
declaratory statement, and the appear-_ 
ance of an adverse claimant who protests 


‘against the allowance of said proof, the . 


protestant should not be required to in- 
troduce testimony if the final proof as 


- submitted is clearly insufficient under 


the Tepulations.-2.. = veo bacsedoas ce .. 538 
Sections 2348 and 2349, R. §., do not re- | 

quire that a coal claimant must have 

opened a mine on the land at the time of 


filing a declaratory statement therefor__ 589. 


. On the relingquishment of a coal] declara- 


. tory statement the improvements made — 


thereunder inure to the. benefit of a valid 
adverse claim then asserted for the tract 
TW VOlLVOU aw< cent sosce aden ce idee ee Coeees 539 


| Confirmation. 


- emptor -....-- ee S anetneae ee 13k 


UNDER SECTION 7, AoT. OF MARCH | 


3, 1891. 


' Provisions of, do rot cover a eee en- | 


-try under section 2,act of June 15, 1880,. 


made by one who has theretofore relin- _ 
quished hisinterest in the original entry. 81 
A purchaser under section 3, act of 
September 29, 1890, is entitled to the con- 
firmatory provisions of the act as a pre- 


T2 3 


Pais: 

The cancellation of an entry. without 
notice to the entryman is absolutely void, 
and.an entry so canceled at the passage 
of the act is in law an existing entry,and — 
confirmed by said section, if otherwise | 
within the provisions of said section; and 
the right of a transferee in such case is 
not limited. to the privilege of showing 
that;the entryman had in’ fact complied 
With the: 1AW Swen ialo teers ese Manweud . 1%4 

Of an entry by said section forthe ben- ~~ 


Pea 


efit of a transferee is not defeated by 


want of good faith on the part of the en-. ~ | 


tryman or his immediate transferee if. 


subsequently and ‘prior to March 1, 1888, 
the land is sold to a bona fide purchaser; 
nor is such purchaser bound to take no- 
tice of a prior order of cancellation that 
is void for want of jurisdiction -.....--..- 174 
_ The provisions of said section are ap- 
plicable to an entry of Mille Lac Indian 
lands made under the eoneral laws prior 
tO aly 4, 1884 2 eco cece ene csc weses yok 500 
The ‘purchaser of a soldier’s additional | 


_ homestéad right is entitled to the benefit 
_ of the confirmatory provision of said 
section i ce See ae eo Poauawaunei eee heen 651 | 


- The certificate of the reinter and re- 
ceipt of the receiver issued on the allow- 
ance of asoldier’s additional homestead 


_ entry are sufficient to bring such entry 
within the confirmatory provisions of said 
210 1): Ee ce eee te See ears 690 © 


Commutation. 


‘See Homestead. 


| Contest. 


See Contestant; Protest. 
GENERALLY. 

-- The allowance of an application to con- 
test a final entry is a matter resting inthe 
sound discretion of the Commissioner, and 
the denial thereof will not be disturbed 
unless an abuse of such discretion i is made - 
TOR DDCAP aoccct eccs ieee cee ee ne ee kces 159 - 

It is properly within the eee ane of 


the Commissioner to deny a hearing on . 
an affidavit of, corroborated by a witness 


who hasbeen convicted of perjury in mak- 
ing said corroboratory affidavit .--..----- 159 
Dates in contest papers should not be 
changed by an attorney after the execu- 
tion of such papers and prior to the filing | 
thereof, though such action will not be oe 
held to invalidate affidavits so changed .. 242 
‘As between two applications for the 
right of, one received by mail in due 


course, and lying unopened on the regis- 


ter’s desk at 9 o’clock in the morning, and 

one presented in person atsuchhour, pri- 

ority should be accorded the latter ...... 242 
Though a, will not be allowed on a ques- 


tion that has formed the basis of a prior 


adjudication between the same parties, 
such fact will not prevent the govern- 
mentfrom canceling the entry in auction 


if iti is clearly illegal....... wan ese nee e net eee 217 


124 


. Page. 


An issue once tried and acparatban can 
not be made the basis of a second__...- 91, 415 
The fact that the Department’ declines, 
on motion for rehearing, to remand acase 
for the submission of testimony on amat- 
ter newly alleged as a basis therefor is no 
bar toa subsequent contest in which such 
matter is properly putin issue ______-_._- 324. 
The right of a second contestant to be 
heard, who.alleges the collusive character 
of the prior, in addition. to his charge 
against the entry, can not be defeated by — 
a subsequent intervening entry made on 
relinquishment of the entry under attack, 


and with notice of the second contest_.-- 346 


The right. of a second contestant to a 
judgment on the charge as made by him 
and.established by the evidence can not. 
be defeated by acts performed with a 
view to curing the alleged default after 
such contest is filed, but before notice 
thereof, and pending the disposition of a. 


prior collusive contest.......--......----- 466 | 


A second contestant who, in addition to 
the charge made in the prior suit, alleges 
that the contestant therein is disquali- 
fied as an entryman is not entitled to be 

heard thereon during the pendency of 
said proceedings; and in the event of the 
cancellation of the entry under attack as 
the result of said proceedings, such con- 
testant is entitled to no priority of right 

to proceed against the subsequent entry 
of the successful contestant.-_-_.......... 658 

The relinquishment of a part of the land 

covered by an entry relieves the tract so 
relinquished at once from its former state 

of reservation, and a subsequent contest . 
brought against the entire entry could 
give the contestant no right or interest |. 


in said tract, though his right to proceed 


against the remainder of theentry would | 

not be affected by the relinquishment:... 128: 
A clerical omission occurring in an orig-' 

- inal homestead affidavit does not furnish 


proper ground for a___...------.2.....----- 63 


An allegation that an entry is made in- 
bad faith and for the purpose of specula- 
tion, and not for the purpose of actual 
_ settlement and cultivation, warrants in- 


vestigation as to the matter so charged_- 245 
Fraudulent intentin making an entryis.. — 


not shown by the execution of a relin- 

_- quishment or an offer to sell thei improve- 

- ments on the land ...2.-.24...-.-...------- 150 
Though the charge may be general in 
character, it will not be held error on the 
part of the local office to proceed with - 

~ the hearing where the al:eged default, if 


found tr ue,’ calls for cancellation’ of the =| 
BIG a se tote eerste eee ace ete 89° 


‘A charge of fraud in the inciverient 
of a relinquishment will not be enter- 
tained, as against arecord entryman,on 
behalf of a third party who alleges that 
he is in possession of a prior relinquish- 


'. ment-and intended to enter the landin =|. 
*CONGLOVOPSY --c---ieeeneeencee eennceenen anes 150: 


Page. 
Will not lie against an entry thatis can- 
celed of record prior to the initiation of 
the adverse proceeding ______.-..-......-- 415 
A. contestant who, on the day of hear- 
ing, files a dismissal of the, together -with 


anew affidavit of, with a view to proceed- 


ings thereoti, may properly be permitted, 

prior to. further action in the premises, 

to withdraw. the said dismissal, and sub- 

mit evidence under the original charge, 

where good faith on the par tofsaid party _ 

is MAMIes hos. i2o242 seek Ba aa 26 
If a contestant after the edbinision of 


-his testimony fails or refuses to pay the 


further costs of the proceeding, the case 


_thenrests between the contestee and the 
. government, and it is incumbent upon 


said contestee to submit such testimony 
as. he may have on his own behalf......-. 419 —— 

May be properly dismissed where the ~ 
contestant declines to pay the cost of tak- 


ing the testimony on the part of the con- 
testee, and waives the preferred right of  - 


entry, and it is apparent thatsuch waiver 


is Robin g00d faith in<6 ooo 4a 296 


Under a,in which the contestant offers 
to pay the costs, the proceedings may be — 
dismissed on said party’s failure so to do. 248 
Instituted under section 2, act of May 
14, 1880, and prosecuted until the charge 
as laid therein is apparently established, 
should not -be dismissed on the contest- 


-ant’s refusal to make further advances 


for the costs, but treated thereafter as 
between the government and the entry- 


HOMESTEAD. | 
Where an entry is suspended, a contest 


initiated prior to the expiration of six 


months from date of entry, excluding the © 


. period of suspension, is premature...... 692 


. Will not lie on a charge that the pre- 


enineey affidavit was executed before a 
United States commissiouer. outside of 
_ the county in which the land is situated_ 486 


‘Ina proceeding on the charge that the 
entryman died leaving no heirs or bene- 
ficiaries under section 2291, R. S., the ad- 
ministrator- of the entryman’s estate is 
not entitled to notice of the hearing.-.... 446 
The failure of a homesteader i in his. life- 
time to establish residence on the land, 
due time having elapsed therefor prior 
to his death, and the subsequent failure 
of his heirs to reside thereon, require the . 
cancellation of the entry --....-----.2-22.. 511 - 
Against a homestead entry on the 
ground that the entryman in his lifetime — 
failed to live onor cultivate the land,and . 
like failure subsequently on the part of 


- the heir, must fail, where it appears that 


the entryman died within six months > 
after making entry, and that his heir, 
prior to the initiation of contest, main- 
tained his right under said entry by culti- 


vation of theland...... Baeble coe des 18} 


INDEX. 


: Bae 
Will lie against a soldier’s homestead 

entry on a charge of failure to settle on 

the land and improve the same within 

six months from date of filing the declar- 
atory statement _.....-.-..-.---.-----.---- 245 

‘he designation by the entryman, under 

a Territorial statute, of lands claimed as 

a “homestead,” other and different from 
those embraced in his entry, does not 
raise any presumption. of abandonment 

. that requires explanation on the part of | 
the entryman where said Territorial law 
permits a person to designate land on . 
which he does not reside as a ‘‘home- 


The fact that the claimant is residing 
on the land at the time when the notice 
of contest is legally served will not de- 
feat a contest charging abandonment if 
it appears that the claimant’s action in 

‘returning to the landis induced by actual 

‘knowledge of the impending suit, with 
no previous intent to comply with the 


‘law in good faith~-__..-- Re aude 581 | 


The physical condition and poverty of 
.a claimant may be taken into considera- 
tion, where good faith is apparent, in 
determining whether there has been sub- . 
stantial compliance with the require- 


ments of the homestead law divgdtamitosa wir 422 
PREEMPTION. | 
Proceedings on protest against pre-emp- * 
, tion final proof do not constitute ..__-.... 188 


TIMBER CULTURE. 


The right to contest a'timber-culture. - 
entry on the ground of non-compliance 
with law is not defeated by showing that. 
the contestant. was employed to do the 
necessary work-if it appears by the 
terms of such employment a special con- 

: tract was made providing that said work 
was to be paid for in advance, and was 
not performed for the reason that the 


payment was not made as stipulated _... 480 


Contestant. — 
See Contest; Protestant. . 
The question of preference right under 
a contest must be determined when the 


alleged privilege is duly asserted_...-_-- 22 


Not entitled to the benefit of a relin-. 
- quishment that is not filed as the result 


OL. tNG CONLOSUssusee sense cock ject eee seeds 7 


The right.of a party to be heard asa, 
against an entry, and applicant for the 
land covered thereby, will not be recog- 

. nized where it appears, that he is at the 

same time the attorney of another claim- 

ant for the same tract___..--_._-2...---.. 86 
The right of a,to be heard will not be 

defeated by a hearing inadvertently or- 

. dered on a later contest. .------..-...---.. 91 

An application to enter filed by the, of a 
homestead entry at the time of filing his 
- affidavit of contest confersnorightin the _ 
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event of his securing a judgment of can- 
cellation, and can not be used by him in 
the exercise of his preferred right--__...- 96 

‘Not required to possess the qualifica- 


if tions ofan entryman. Until the contest- 


ant seeks to avail himself of the preferred 
right attendant upon success his qualifi- 
cations will not be considered....-./-.--- 205 
The right of an actual settler, with.a - 
pending application to make homestead. 
entry, who dies before the final deter- 


-mination of a contest instituted by him 
- against a prior adverse entry, descends 


to his heirs, and may be perfected by 


them on the cancellation of the entry 
under attack; and this right is in no man- © 


ner dependent upon the provisions of the 


. act of July 26, 1892, with respect to the 
g MOIUS OF Biome cede wei oe cone ee conan coasde 300 


Who declines to pay the costs of a hear-. - 
ing waives the preferred right of entry 
accorded by section 2, act of May 14,1880. 419 

Who, after the submission of his own . 
testimony, declines to pay the further — 
costs of the case is without interest in 


the controversy, and has no standing to 


complain of the refusal of the local offi-. 


cers to recognize him i in the subsequent 


PLOCEOOMGS 0 cc casey cscokecacseeicues~ cee 462 
A tenant at will of 2 Tomecteaden is - 

not, by reason of such relation to the 

entryman, precluded from contesting his 


‘Cultivation. | 


Planting a crop with no oT ae or 
‘intention of securing a return therefrom 
isnot compliance with the homestead law 
in the matter 0) ee Dskesunces 205 


| Desert Land. 


See Entry. — : 
A natural growth of timber occupying - 
a narrow non-irrigable ridge that forms a 


‘small part of a tract embraced within a 


desert entry will not be held to defeat 
the entry as improperly allowed for lands 
not subject to such appropriation......-- 412 | 


Deserted Wife. 


See Homestead. 


: Duress. 


Non-compliance with the law will not be 
excused on the ground of intimidation. 
where it is apparent from the conduct of 
the party that the alleged threats did not 
lead him to believe that he was in danger. 


- of podily Injury —o-222-~- cee seatee scene Sco 280 


Entry. 


See Application; Final Pr roof. 
GENERALLY. | 
Allowed at-a time when the land is em- 

braced within a railroad withdrawal on 


_. general route is not void, but voidable... 213 


126: 


Pate 

In the case of, that is not of record in 
the local office the land covered thereby 
- must be held as open to settlement and 
appropriation subject only to whatever 
rights may exist on the part of such ne 


af 5125 0 Spee Re OR RRR SO eR eg ae See Soa NL 680 | - 


Of land lianeianed will not be ques- 
tioned, so far as the status of the land at: 
the date of the entry is concerned, where: — 
such relinguishment. is shown, prima 
facie, to have been executed by the 
only qualified heir, and the statutory 
. life of the entry thus selinamehed has 
expired 

The right of one claiming under a mort- 
gage and purchase of a tract for which - 
final certificate has been issued, but is 
thereafter canceled, can not be recognized 
as against a subsequent entry, made on. 

the relinquishment of the prior claim, if 
it does not appear that the intervening 
entryman was a party to, or had knowl- 
edge of the alleged fraud upon said in- | 
cumbrancer eee OP LE CRT Men Tee ARN ESE A 163 

A claimant under a canceled, is not — 
entitled to reinstatement. after the lapse 
of yearsand in the presence of an inter- 
vening adverse right, where his entry is 
canceled on account of supposed conflict © 
with a prior claim, and he thereafter fails 
to appeal from a denial of his application” 


to contest the validity of said claim...... 192 | 


DrEsERT LAND. 


See Desert Land. 

.In determining whether a, comes with- 
in the requirements as to compactness, 
the topography of the adjacent tractsand ." 
the unsuitability thereof for purposes of 
agriculture may, be taken into vousider- 
AUlOW. cpap nets tee Swett aiuceadeane lees 412 

A corporation organized under the laws 
of a State is in contemplation.of law a 
citizen of the United States, and as such 
can take and hold by pene a desert 


Under the provisions of the act of 
March 3, 1891, the assignee of a desert en- 
tryman is not required to bé a resident 
citizen of the State or Territory in which . 

‘the land is situated. It is sufficient in 
such case if the assignee is a citizen of 


Z the United States -___- mete geeseesousees 1 


- HOMESTEAD. 


See Oklahoma Lands. oa . 

One who makes, and then learns of a — 
prior adverse-settlement claim, and -in 
fear of personal violence on the part of 
the adverse claimant relinquishes in good 
faith\and without compensation, may be 
permitted to make a second ..._--.___-... 380 

The right to make a second under sec- 
tion 2,act of March 2,1889, can not be in-. 
voked for the protection of a settler 
who at.the time of his settlement hasan | 

entry of record for another tract....-_.- 490 


| INDEX. 


ra 
The reht to change from one tract to 
another can not be allowed in the pres- 
ence of an intervening adverse right, 
even though the applicant may have been | __ 
the prior settler on the tr act thus applied. 


The right to nae a second may be rec- 
ognized where the first was canceled on 


. account of the entryman’s failure to es- 
_tablish residence and such failure was 


due to circumstances beyond his control. 179 


TIMBER CULTURE. | 


See Final Proof; Contest. - . 
Of a fractional subdivision that em- 
braces less than 40 acres, under which the 


’ area planted to trees is less than 2} acres, 
may be equitably confirmed where the 


entryman followed the construction of 
the law in force at the time of planting, 
and shows on final proofa greater number 

of growing trees than is r equir ed on the » ; 
statutory acreage _......__...._---.-------- 166 
The arid condition of land embraced — 
within a, doesnot excuse non-compliance 


with the requirements of the law ---....- 312 


An application to make homestead 
entry of land covered by a subsisting, 
under which final proof has not been 


made within the statutory period, does 


not confer upon the applicant the status — 
of an adverse claimant entitled to be 
heard as against subsequent equitable —, 
action on the timber-culture entry-...-.-- 208 


| Equitable Action. 


See Eintr ys Final Lae nOks POCATE. 


Evidemce. 


Judicial notice may be taken of facts 


- disclosed by the records of the Peper: 


Ex parte affidavits should not be filed 


with an appeal, and if so filed will be re- 
turned to the party filing the same...... 24 


A certified copy of an indictment, ver- 
dict, and sentence are properly admissi- 
ble as, tending to establish a charge em- 
braced in the issues tried and determined 


in the prior criminal proceeding---...-... 530 


An objection to the admissibility of, - 
comes too late when raised for the first. 


time on appeal __-_-_-._- peek eanse 530 


- A finding of fact in a. judicial proceed- 
ing can not be accepted by the Depart-— 
ment as an adjudication where such fact | 
does not appear to have been in issue or 


- embraced in the judgment of the court-. 592 


In acontest wherein the truth of final 
proof is inissue, it is proper and neces- . 
sary to examine said proof, and compare 
the statements therein made with the . 
facts established at the hearing .-.-_..... 619 


Taken i in a different case and involving 


a differ ent tr act, not sufficient basis for 


HVA SCUCH cei occ a ees bonus amewed . 622 


INDEX. 


as 

Parol, may be accepted to show facts 
which should have: ‘appeared .of record, 
and would have so appeared but for the 
omissions of the local office ...-..-_...--- 630 

Where an intervening entryman is 
* -egalled upon to show cause why his entry 
should not be canceled, and the right of 
a prior adverse claimant under a home- 
stead declaratory statement recognized, 
the burden of proof is upon said entry- 


Fees. 

Allowable to local officers on Indian 
allotments, under section 4, act of Feb- 
ruary 8, 1887, are in the form of acommis- 
sion, and determined in amount by the 

_ price and area of the land, and it there- 
.. fore follows that such fees can not be fixed 
and allowed until after survey of the 
allotted tracts; but it is not essential to 
the allowance of such fees that the allot- - 


ments should have been finallyapproved. 35 


Filing. 

A pre-emption entry allowed on a sec-_ 
ond, may be allowed to stand where it 
appears to have been made in good faith 

_ believing the right to make such filing © 
-- had been accorded by decision of the Gen- 


eral Land Office.....---... ee ee - 278 | 


Final Proof. . 
GENERALLY. 

Taken by the register avd receiver out-_ 
side of office hours may be considered, 
where it appears to have been so taken 
because the witnesses could not attendat — 
any other time, and that their testimony 
was submitted with due opportunity for 
cross-examination by the adverse claim- 


ANy ested cele puta area sled Rolin 486: 


Notice of intention to submit, will be 

. held good as against a railroad company, 

' where, in the publication thereof, the 
“general land agent” of the company is 
specially cited, and a’ protest against the 
proof is subsequently filed by said agent, 
and no exception is taken therein as to 
the service of: said notice, nor objection 
made thereto on appeal__...----..-.----2.- 45 

During the pendency of an Application 
to select a tract as indemnity under a rail- 
road grant, no actiou should be taken on, - 
without special notice to the company... 212 
Submitted during the pendency of a -_ 
contest.and prior to the amendment of | 
Rule 53 of practice, may. be.:considered 
under said amended rule, where due no- 
tice of intention. to. BUpEBY said proof is 


- In the submission of final townsite, the 
testimony of a substituted witness can 
not .be accepted without further adver- 
tisement, unless two of the advertised 
witnesses testify . --.-.--.- Sobaeeace geeeecta eat 
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: Base, 
Aw protestant against, who sets up his . 
own right-to enter the land is. bound to - 
present atsuch time all objections against 


_the proposed entry then known to him.- 63 _ 


A demand on the register niay be prop- 
erly made for the production of lost,and 
if not secured thereby the contents of the 
same may be shown.or new Droot sub- 


Desert LAND. 

A protest against the allowance of des- 
ert land, on the ground of the failure of 
the entryman to secure a water supply 
and effect. reclamation, must be dismissed. 
if on the day advertised he does not sub- 
mit final proof, and further time therefor oy 
exists under the statute-__..----..-+--- -- 599. 


HOMESTEAD. 
The Department is without. authority 
to permit a homesteader to submit, with- 


out publication of notice..._._..-.---.---- 548 
There is no statutory authority under 
which an administrator may submit--__.- 124 - 


. A final homestead affidavit submitted 
by a non-resident heir is entitled to equi- 


‘table consideration where executed out- 


side of the district and State in which the 


. land is situated, and it appears that the 


affiant, on account of extreme age and ill 
health, is physically unable to appear be- _ 


fore an officer authorized by statute to 


Bch in SUCH-CASCS 4. scot. eceeceser en Soebxe “514 
Where made on behalf of heirs, and it 
appears that the widow has abandoned © 
her rights, the proof may be accepted, 
and the patent issue to the heirs gener- 


Submitted by one whois the adminis- - 
trator of the estate of a deceased home-. 
steader, and also heir of the decedent, 
should be regarded as having been made 
by said party in his capacity as heir, and 


therefore authorized. by Eee eee 404 
- PREEMPTION. 


~The reservation effected by notice of 
application to make, is for the benefit of 
the pre-emptor, and does not operateasa 
segregation of the land, as between third — 


_ parties whose claims arise independently .__ 
. of the preemptor 4.22. -nes6 -2Sue ees ase 571. 


A protest against the allowance of, se- 


- eures to the protestant no preference 


right of,entry, in the event that such pro- 
ceedings result in cancellation of the pre- | 
emption declaratory statement-....----:- 188 


‘TIMBER, CULTURE. ..,, 


Circular of. Mar ch om, 1896, fnder ‘the 


| act of March 4, 1896, amending the timber- — 3 
culture law in the matter of_..._--_----_- 350 


Under the act of March 4, 1896, the per- 
sonal evidence of the entryman, on the 


-submission of, may be.taken before a 


United States court commissioner, or a 
clerk of any court of record, anywhere in 


| - 


_ to submit, within the statutory period — 
' and the delay is satisfactorily explained. 


Page. 


the United Staten and‘the provisions of | 


said act are applicable where final action 
has not been taken on the proof. aoa 

A timber-culture entry may be equita- 
bly confirmed where the entryman fails 


526 


In the submission of, the personal tes- - 


.timony of the entryman should be taken 


‘before some officer authorized to admin- 
ister oaths in the district in which the | 
land is situated ...---...---..------22----2- 74 


Homestead. 


won 


: an adverse record claim descends to the 
heirs 


_ An entry made by one who is not a 


_at such time declared his intention of be- 


tion, made prior to the intervention of’ 


“the prior equities of an adverse claimant, 


- of another, and with intent to take ad- 


‘time, the period of residence under his 


GENERALLY, 
‘Right of settler, with pending applica- 
tion, who dies prior to the disposition of 


citizen of the United States, and has not 


coming a citizen, is not void, but voidable, 
and his subsequent declaration of inten- 


an adverse claim, cures the defect __-_..-- 

The right of a homesteader to perfect 
his entry is not defeatéd by the prior 
occupancy of a portion of the land by one 
who is not at such time asserting any 
claim thereto under the settlement laws. 

The right of entry will not be accorded 
to an applicant who, with full notice of 


fraudulently seeks to secure title through 
legal technicalities .__-..02-:-.. --..-2-2---- 

Entry made. with knowledge of the . 
prior settlement claim andimprovements © 


vantage of the impoverished condition 
of such claimant, is wanting in good faith, 
and will be canceled, although such ad- 
verse claimant may have failed to assert 
his right within the statutory period_--. 
The rule that. separate settlement 
claims can not be maintained by husband 
and wife at the same time on different 
tracts will not defeat equitable action 
on a homestead entry made by a single | 
woman, who, prior to the completion of 
her claim, marries a man having an un- — 
perfected homestead entry, if, at such 


465 


claim authorized the submission of final © 
proof thereot...2.------.e+cececececceceses 528 
In the event of the death of a home- 


_Steader leaving a widow and heirs, where 


proof is made on behalf of the heirs, and 


it appears-that the widow has-abandoned.: . 


her rights, the patent issues to the heirs 

BGNCral ys tcn= oceess cteec sce ecdee tes 42 
In the completion of a, where the entry- 

man and his. widow are dead, with adult 


- and minor children surviving, the mode 


of procedure is determined by section 
2291, R.S.,and the adult, as well as the 
minor children, will take thereunder _... 403 


59 


‘ings to annul the said marriage ._._.---.- 


that his former wife was not then living. 


the right of purchase conferred by said 


INDEX. 
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TT: the avidense shows that the entry- 


man died without having earned the land, 


and that there are no beneficiaries en- 
titled to succeed to his interest the entry 
should be canceled -........-----2--------- 

On the submission of proof by a woman, 


AAG 


claiming as the widow of a homesteader, 


the. validity of her marriage to the de - 
cedent will not be questioned by the De- 
partment, at the instance of a protestant, 
in the absence of proper judicial proceed- 


As between two claimants, each assert- 
ing the right to perfect an entry as the | 
widow of a deceased homesteader, the 
Department, in the absence of a judicial 
determination of the legal status of the 
parties, will recognize the one who made, — 
her home on the land with the entryman, 
and who was married to him in.the belief 


In the case of a wife whois divorced on - 
account of acrime committed by him that 


in effect dissolved the family relation, 
her status may be regarded as that of a 


deserted: wife, and as such, entitled to- 
attack the homestead. entry of her for- 
mer husband, for the purpose of securing 
to herself and children the land on which 
she has continued to reside ........-----.-2 
An Indian who has abandoned the tribal 
relation is entitled to the right of-___---- 


Act or JUNE 15, 1880. 


A cash entry under section 2, act of 
June 15. 1880, made by a homesteader who 
has previously thereto voluntarily relin- 
quished the original entry, is a nullity-- - 
_ Acagh entry allowed on the affidavit of 
the entryman’s attorney in fact will not 
be disturbed where, after transfer of the 


81 


‘land, thé entryman refuses: to make the 


personal affidavit required by the regu- 
ISCIONG 2 ori deemed bace es Seated anal tas S 

The right of a railroad company ac- 
quired by definite location is not such an 
intervening adverse claim as will. defeat 


ADDITIONAL. _ a 
. The right to make an additional entry 
under the act of March 2, 1889, can not be 


exercised by one who made his original 


entry after the passage of said act Sua ceu 20a. 


ADJOINING Farm. 


Under section 2289, R. S., may be prop- 
erly based upon the equitable ownership 
of an adjacent tract---..._----. Ye Ne otaa 

The right to make an adjoining farm 


entry under section 2289, R.S., is limited 


to the owner of an original farm who did 
not acquire title thereto through the pro- 
visions of the homestead law....-------.- 95 
COMMUTED. bs | 

. An entry made after the passage of the 


act of March 3,:1891, though based on a 


INDEX. 
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soldier's sdeclar atory statement filed prior 
to saidiact; can not. be:commuted without 
fourteen months’ residence and cultiva- 
tion from date of the entry......--....--: 488 
Under the act of June 3,. 1896, an entry. 
“Suspended on account of having been 
- made prior to fourteen months’ residence 
after date of the original entry, is con- 
firmed, where it appears that the entry- 
man in good faith actually resided six 
‘months on the land prior to.commutation, _ 
‘and no adverse claim, originating prior 


to final proof, exists___....-.....22._....- ways 


The requirement of fourteen. onthe 
residence after entry, as a prerequisite 
to the commutation of a, made after the 
amendment of section 2301, R.S., must be 
observed, even though settlement was 
made prior to the amendatory act: and 
anentry so-made:and:commuted-without 
such compliance with law can not be 
equitably confirmed for the benefit of 
transferees where the commutation was 
made before the expiration. of fourteen 
months from date of settlement..-..--.-- _ 194 


SOLDIERS... ee 
‘A soldier’s declaratory statement re- 
ceived through the mail should not be 


LOW OO: dix scare ibn Sota hon ats eat 392 


A declaratory statement olouished 
on account of the alleged worthless char- 
acter of the land covered thereby will be - 
held to have exhausted the homestead 
right where it does not appear that due 

diligence-was used to ascertaiu the char- 

-acter of the land covered by his filing.... 18 

* A declaratory statement is no. protec- 
tion to a prior settlement, but isinitself — 

. the initiation.of. aright to.make: home- 
BUGAC -EDULY oe fo cache pentane wanesarete 2B 

Proof of settlement on the land by the 
widow will not be required under an en- 

_ try made at a time when the department- 
_al regulations recognized cultivation of 
‘the land as substantial compliance with || 

the law, if proof of cultivation is duly 

fornished seen Gan etecede len ccee es. Obl 
Made in good faith without the requi- . 
site period of residence, and in the hands 

-of a bona fide transferee, may be equi- 

tably confirmed, where it appears that 

the entryman was never definitely noti- . 

fied-as to the true character of the defect © 

in his entry, and failed to secure such in- 

formation after due inquiry... --..-.-.-- 589 


SOLDIER’S ADDITIONAL. 

A recertification of ‘a right may be al- 
“lowed inthe name-of-a transferee where © - 
the original certificate has been canceled 
and it appears to have been held at such 
time by said transferee, who was entitled 
as 8 bona fide purchaser to the benefit 
of the remedial provisions of the act of 


ec a. ) Seeeeeeaes elena 699) 


| Indemnity. 





See Railroad Grant; School Land. 


Indian. 


See Citizenship. 
Who has abandoned the (cipal relation 
is entitled to make homestead entry.-.-~ 215 


Indian Lands. 


See Oklahoma Lands: States. 
Where lands and the improvements 


thereon have been separately appraised , 
. in accordance with the terms of the act 


of March 2, 1889, and the Indian has ac- 


cepted such appraisement, and been 


removed from the land, as provided. in 
said act, there is no authority for the sale 


- of said property for less than the whole 


amount of the appraisement, even though - 
the improvements were subsequently de-_ 


Stroyed scacuwetseahatt = estan act aue ees aT 


“The laws: regulating: succession under 
homestead entries are not applicable to 


Umatilla cashentries. The rightsof a de- 


ceased entryman, intestate, in the latter 
case descend to the heirs, and are subject 
to administration according to the laws 
of the State in which the land is situa- 


OO btncienae Cried ik earl Gye la hates 315 


The administrator of the estate of a 
deceased purchaser of Umatilla lands 
may submit final proof in support of the 
purchase made by the decedent._.._..... 315. 

The act of January 14, 1889, did not. con- 
template the disposition of any of the In- 
dian lands opened: to settlement thereby 


except in the manner and for the pur- 


poses therein provided, to the end that the 
money arising’ from-such disposal should 
inure to the benefit of the Indians (Mille 
Dean et cu dceset es alusteteoseicet tecaeeas 388 
The Mille Lae: are. not: subject to dis- 
posal under the general homestead law, 
but under the special’ provisions of the 


act of January 14, 1889___...-_...-.--2---- 499 


Anentry of Mille Lac, made under the 
general land laws. and prior to July 4, 
1884, is protected under the proviso to 
section 6, act of January 14, 1889, with a 
view to its final disposition under the 
laws in.force at the time of its allow- . 


A pre aden: filing for Mille Lac 
lands, authorized by the rulings in force 
at the time of its allowance, is within the 
spirit and intent of the second proviso to 
section 6, act of January 14, 1889, and is 
accordingly protected thereby, if sub-~ ~ 
sisting at the date of said act.-.___...-.. 578 
 Under.a filing for Mille:Laclands: pro- 
tected by the act of 1889, wherein the 


| right to make final proof is suspended by 


the provisions of the act of July 4, 1884, 


itis incumbent upon the pre-emptor, dur-— 


ing such period of suspension, to main- 


‘tain his possessory right by such acts as 


* For “ material,” in » sixth, line from bottom of p. 679, read immater zal. 


730 
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“will negative an ference of abandon- 
ment, where the rights of an intervening 
adverse claimant are involved ___--- vay 

Regulations of June. 15, 1896, with re- 
spect to allotments, and the. effect 


“*GHGPOOL a.28 oie os Saisie ehh ce cee 


Emstructions, | 
See Tables of, page xxii. 


Judgment. 
See Cancellation. 


Jurisdiction. . 


See Practice (subtitle, Notice); Res Judé- 


cata. 


Land Department, 
Judicial proceedings by the Gover n1- 
ment on the bond of a register for the pur- 


pose of requiring him to account for ‘an 


alleged loss of final proof papers will not 
be advised, as no injury to the Geyer 
ment results from such loss .___ -..----2-- 

Order of June 13, 1896, with respect to 


133 


applications filed during a vacancy in the - 


1OCR)- OM GE 4 oe expan ora ae 
Warriage. 
-. See Homestead. 


Weimeral Lamd. 


see Coal Land; Mining Claim; Schoal 


Lands. 


Mimimg Claim. 
The discovery of mineral is a prerequi- 


site to the location of a,and the discovery 
must be made on land open to explora-_ 


_ tion; not. claimed or located by ee other 
VOTSON = Satisen eed tus sos dese ace Seces 


362 


An applicant for mineral. eee maee 


at the time of application, or within the 
period of publication, file a certificate of 


the surveyor-general showing an expendi- | 


ture of $500 on the .claim, and if the cer- 
tificate, so filed, does not’ show such 
expenditure, additional time tomake fnr- 
ther improvements can not be granted, 
but the entry allowed on such proot 
must be canceled..........---.2.---------s 
A mineral entry can not .be allowed if 

- the certificate of thesurveyor-general as 
to the requisite expenditure on the claim 
is not filed within the statutory period-- 


The work done on different portions: 


of a road constructed for the develop- 
ment of several. claims can not be appor- 


tioned as an expenditure upon the dif- 


ferent claims, and applied toa claim on 


which no portion of such road is located -- 


Bod 


202 


In the absence of an organized mining | 


district, the record of a mineral location 
should be made in the recorder’s office of 
the county in which the land is situated. 

The official survey of a, must be in ac- 
cordance with the recorded notice of 
location as of record at the time of the 
order authorizing the sur VOY ------------- 


83 
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The sista of : an se alieatian for min- - 


eral patent will-be held sufficient in the. 


matter of descriptive information therein’ — 
that complies substantially with the law 
and regulations in force at the time such | 


 Thotiee 18 Rivers .2iy - eee Feed fete oees 675 


New publication of notice and i postine 
thereof must be required where a min- 


eral entry embraces land that was ex- | 


cluded from the claim in the notice on 
which such entry was allowed.-....------ 711 
The field notes of the. survey of a, 


| should connect the claim with a corner of 
the public surveys, and in the abseuce of 


such connection an amended survey and 
new notice of pppuceHot, will be re 
MUIOGs eestor ees Cones ate .- 715 | 

A location on unsurveyed land, con- — 
nected by course and distance with a 
mineral monument, requires; on applica- 


tion for patent, such connection to be : 
shown i in the published notice--.---------- 244. 


The notice of a mineral application, as 
posted and published, in addition to other | 
details, should state the names of the 
nearest or adjacent claims, and where 


. the record of the claim may be found .-- 62k. 


The field notes of survey and applica- 


'. tion for patent, together with the notice, 
‘should correspondingly disclose with 


mathematical accuracy the amount of 


land included in a, andthe acreage of the 
entry be determined accordingly .. oaths - 711 


The shat't house on a. lode claim isa 


_ proper. place for posting a, notice of appli- - 


cation for mineral patent......--.-------- 624° 
A claimant who, in his application, tem- 

porarily excludes part of his claim that - 

is in-confiict with an adverse agricultural 

claim, does not thereby absolutely waive 

aud renounce all interest in the tract so. 


excluded, but may thereafter assert his 
right thereto by way of protest against 
the final proof of the agricultural ‘claim- 


On application for mineral patent the 
purchaser may exclude land covered by 
an adverse claim,and take patent for the 
land not in conflict, without waiving his — , 
possessory right to the remainder .__.... 343 ~ 

A properly authenticated certificate of . 


incorporation, filed by a corporation that 
-ig applying for a mineral patent, is suffi- 


cient proof of citizenship under the stat- _ 


ute. It is not within the province of the 


Land Department to determine whether 
such a corporation is authorized under its |. 
charter to take patent for mineral lands- 83 

A claimant who asserts an interest as 
against the final proof of an adverse agri- 


-cultnral. claimant, and asks a hearing 


thereon, is entitled to be heard on appeal ; 
from the denial of his petition .--_......- & 
Where a mineral applicant institutes 
adverse judicial proceedings against 4 
subsequent applicant, whose claim in 


| INDEX. 


oe 
part involves the same land, there should — 
be a stay of action until final disposition 
_ Of the suit at law... --2.-.2--------.------ 629 
An allegation by a protestant against a 
mineral application that the location, on 
which said application rests, is void, for 
the reason that.itis made on land covered 
by the prior location of the protestant, 
presents an issue that must be determined 
by adverse judicial proceedings; and, on 
the failure of the protestant toso protect - 
his interest, the Department can afford 
him no relief, if there has been substan- 
tial compliance with'the law, in the mat- 
ter of notice, on the part of the applicant. 624 
' A suit pending on an adverse claim 
operates to. oust the Department of all 
jurisdiction over the matters involved | 
' therein, even though the judicial proceed- | 
ings rest on a claim wherein the appli- . 
cation for patent has been domed by the 
Department .___.-..2... 22222. eee eee eee 527 
Where co-owners of an adverse claim 
bring separate suits in their indvidual 
names, and: in-different courts, a dismis-° 
gal of the junior proceeding will not con- 
fer jurisdiction upon the Department to 
- proceed with the application and allow 


THe ONGrY Sesh suet ee awakes aes 343 . | 


The obligation of an adverse claimant’: 
to begin judicial proceedings within the - 
statutory period isnot suspended by fa- _. 
vorable action taken on amotion to dis- 
miss the adverse claim, and appeal there- : . 
PROWI toet eto ayes cease len cto Bh 274. 

A declaration in Sieckment filed in a 
court of competent jurisdiction by an 
adverse claimant, within the statutory 
‘period, and in accordance with local stat- 
utes, is such a commencement of ‘pro- 
ceedings” as to suspend the jurisdiction 
of the Department under section 2326, R. 
S.,even though summons on said decla- 


ration does not issue within said period. 16 


_ A mineral entry allowed on an abstract. 
showing an absolute title in the applicant, 
and thereafter suspended on account of 
Judicial proceedings apparently affecting 
said title, may pass to patent on the ter- — 
' mination of said proceedings, and the con- 
sequent coufirmation of the title in the 
APVUCHO stone send ous oe Se nuseeeweciwkwa bene 6T7 
_In case of a mineral patent pase aocn 
an erroneous survey, a new patent can 
“not issue without a proper application 
under a-corrected survey; and if the pat- 
entee refuse to surrender the patent so 
issued by mistake and reconvey the land 
embraced therein, suit to recover title 
should be instituted by the government. 101 
_ For the purpose of including ground: 
held and claimed under a lode location — 
. which was made upon public land, and 
valid when made, the end line of the sur- 
vey of said lode claini may be established 
within. the boundaries of a patented 


placer ......-. Je tows Gen us eee ea aus S 284 


BE 


ie Page.” 
In the ina bter of a pr ratest against a: 
mineral application in which the General | 


Land Office dismisses the protest; but in 


the same order requires of the mineral — 
applicant republication, ‘the judgment, if 
allowed to become final, is-equally bind- 
ing upon both parties, and should be so 
treated on a subsequent application of 
the mineral claimant, for CanitanIe re- 


ns ee i See een Ee ta 318 


The purchaser. of a, after entry, but 
prior to patent, takes the land subject to 
all the infirmities of title, so far as the 
government is concerned.......---------- WOE 
‘Under the mining law a discovery of 


- mineral on each twenty acres is required 


in the case of a Ee entry by an asso- 


ciation owen Bieta ic Rte Tit atlas btee setae 663 


The fact: that land is returned as min- 


" eral does’ not, obviate the necessity of a 


discovery as the basis of a placer loca- 


TOM: canes idadebeniaue antes Bi ee naa ee eel 469 | 


In the location of a. placer, on surveyed 
land it is not necessary to mark the | 
boundaries of the claim on the ground--- 409 

A patent may issue for a lode claim em- 
braced in a prior placer patent on due ~ 
showing by the lode claimant that he has 


-acquired title to. the conflicting placer. 
ground, and that the lode was known to . 


exist prior ‘to the apEecayion for the 
placer patent....-......2---.2-.--.---+5--- . Ws. 
After the issuance of a pater Satur 
the Department can not assume that a 
known lode existed within the limits of 
said placer at the date of the application 
therefor, merely because a conflicting 


‘lode location antedates the location of 


the placer -------. coca tonesaeeeadeconwenkes il 
The ruling in the Juniata Lode case, 18 

L. D., 715, whereby the Department, to 

avoid litigation, consented to accept a — 

reconveyance of patented placer ground | 

for the purpose of passing title to the | 


- owner of a known lode therein, is notap-; . 


plicable as between two lodé claims 
where the applicant for relief, with due 
notice, permits the patent to issue with- . 
OUL PIOLOst: 2. coe eceredctscadepecendceusas 362 
Under the first clause of section 2337, 

R.S., the owner of a patented lode may 

by an independent application secure a 
mill site, if good faith is manifest, the 
improvements sufficient, and no adverse. 
claim exists - --- cela cate Ba ss Oe Bd ety ens 4.96 


Mission. Lands. 


The confirmation of title to, under the fe 
act of. March 2, 1858, is determined, as to. 
acreage, by the actual occupancy of lands 


‘necessary to the proper maintenance of . - | 
aS MISSION sesso guts ose sususegaae dee 365 


Notice. 


. See Practice. 


— | 


Oklahoma Lands. 


_ ponderance of the testimony--...-..-...- an | 


See Town Lot; Townsite. 

On a charge that an entryman entered 
the Territory in advance of the hour fixed 
therefor it is incumbent upon the con-. 
testant to show such fact by aclear pre- 


One who enters the Territory in the 
prosecution of his business (traveling 
salesman) during the inhibited period, 


and does not seek to acquire an advan- 


tage thereby over other applicants for 
land, and in fact secures: no such advan- 


tage, is not disqualified ._....-.-....____.- 121 


The period of inhibition against enter- t 


“ing upon lands in the Cherokee Outlet . 


. would be open to settlement-_---..2......- 310 


dates from the proclamation of the Presi- 
dent announcing the time when said lands 


The right to make a second homestead. 
entry conferred . by~section 13, act of 
March 2,1889,does not extend to one who 
purchased the land covered by his first — 


‘entry under the provisions of Section @ 
- act of June 15, 1880__..... 2 22220222 ee 484 


The non-townsite affidavit required in 


- the case of a homestead commuted under 


section 21, act of May 2, 1890, is a proper 
regulation in the execution thereof; and 
the affidavit thus required should be exe- 


_ cuted within the county or district where 


the land is situated _.:___......22.-- caecum 533 
A refusal to issue a booth certificate on 
account of a statement by the applicant 
that he has been ‘‘in the Cherokee Outlet 
every other day to procure water for his | 


own use is not justified, where the appli- 


cation is otherwise in due form -______... 618 
Entrance within the Territory during 
the prohibited period for the sole purpose 


_of procuring water for domestic use does 


not operate as a i of the 
BOUUIOR at eee a ieee alee pee -- 618 


Patent. 


See Homestead Mining Claim. 

The record of .a perfect, duly Snieiteds 
divests the Department of allj urisdiction 
over the land covered thereby ...-.-...... 92 

The inadvertent substitution of an ad- 


_jacent tract in the final certificate and, 
“requires no action for the protection of 


am, 


the government except the cancellation 
of that part of the original entry not cov- 


ered by the _...___-. Sade emai ea secoaee ee 488 


_ The cancellation of a, procured on scrip 
secured through fraudulent power of at- 


‘torney and relinquishment, is a matter 


that must be determined as between the 
United States and the-person’ procuring 
such patent and those. holding there- 


under - woe ener en nee een ee ONES S Pep Note 42 


Payment, 


See Preemption, 
To the register of the purchase price of . 
a tract of land is unauthorized by law, . 


_ and on the failure of such officer to turn 


‘over such money a the receiver or ac- 





INDEX, 


Paves 


count for the same the government is 


not chargeable therewith...._....--.- es 188 


_ No provisions of law exist for extending 
the time within which payment may be 


made in the case of comunnied timber- 
CUIEUE OC! PIOOL S252. Gs lols ce ees 210 _ 


To the receiver of the purchase price of 


a tract of land before the local office is 


ready to act.on the application to pur- 
chase, makes the receiver the agent of 
the applicant, who must look to such offi- 
cer for the return of the purchase money; 


if the application is rejected......--.---.. B22 - 


An extension of time for, may be 
granted under the remedial provisions 
of the act of July 26, 1894, to a purchaser 
under the second. clause of section 3, act» 


of September 29, 1890 ee Des eteeee hed eck 518: 
| Practice. 


See Rules of, ctted and consti “wed, page » i 
XXV. . 


GENERALLY. 


If a party making a motion to dismiss 
an appeal desires to have it acted upon 
independently of the record, he must 
move for such action under the rule of 
January 17, 1891, otherwise the Depart- 
ment will act on the presumption that: 
such party is satisfied to submit his: case 
on the record as it stands______--------.-- 19 
Where the local office sustains a motion 
to dismiss a contest, filed. by a defendant 


‘who submits no testimony, and such ac- 


tion is reversed on appeal, the case should 

beremanded for a further eee before 

the: OCR GIGe 23 cvicu soni bd by ci 197 
If a motion to dismiss the contest for the 


_. failure of the contestant to pay the costs 


is sustained, ‘and the contest. dismissed 


without considering the testimony and 


an appeal is taken from such action, the 
case should be remanded for further pro- 
ceedings by the local office, if the decision 


-on said motion is found erroneous. ------- 419." 


AMENDMENT. . 
The recognition of the right of, in acon-. 
testant, as against the right of a third - 


_ party to proceed against the entry under. 


attack, is a matter that the contestee is 


not entitled to call in question, where he 
- has due epporanity © to prepare fortrial. 22 


APPEAL. 
Orders of January 29, 1896, aia June Il, 
1896, for the transmission of certain, as 


-“‘ourrent business "*....-.-..---- Perer 120, 675 


Taken by an attorney not authorized to 
practice in. the Land i cepera will 


- not be entertained __--2._.--_-...--_.L__- 272 


Taken by an attorney who has not been 
admitted to practice before the Depart. 


ment will be dismissed, if, after due notice 


to him and to the appellant, he fails to - 
take the requisite steps to secure recog- 


nition Sed Welw hed eelnen Secedascnseewe ae ---- 434 


_ INDEX. 


: Page. 


Failure to serve notice of, upon the op- 
‘posite party can not be excused on the 
plea of ignorance of the law and rules of 


BYACTIC6 2... 223..c50 cas oe eees seer aches 88 . 


Failure to, within the proper time, in - 
proceedings arising before a townsite » 
board, will not defeat the right of the ap- 
pellant to be heard where it appears that 
the appeal was filed within the time ac- 
corded therefor. in the notice given of: 
‘such right .---.. ...----.2- ---+ --s0 ehenes ene 54 

The acceptance of, filed: out of time, 
and consideration thereof with other ap- 
peals involving the same land, by order- 
ing a hearing to determine the rights of 
all parties, cures any defect therein, in 
the absence of objection thereto prior to - 
the hearing so ordered-_.----.-.------.- in Ok 

From a decision Holding an entry for. 
cancellation on the report of a special 
agent, subject to the right of the entry- 
man to apply for a hearing, will be taken 
as an admission of the facts as found 
below, on which final judgment may be 


properly rendered by the Department.- 483. 


- A notice of, from a decision of the local 
_ office, left in the office and upon the desk 
of the appellee's attorney, may be re- 
‘garded as sufficient, if the fact that such 
notice was actually received by said at- 
-torney is apparent from the record--..-. 67 
To justify the finality as to the facts, 
provided for under Rule 48 of Practice, 
the findings of the local officers must be 
positive and unequivocal, not argument- 
ative or presumptive....-/-2..--.---------- 6 
The finding of facts by the local office ~ 
should not be held final under Rule 48 of 
Practice if based on matters not properly 


- atissue under the law.-- Seuniyaemidend secs 67 


Costs. 
. See Contest. . 
Tn a contest under the act of May 14, 
1880, must be paid by the contestant. £19, 462 
A. contestant who attacks a timber-cul- 
ture. entry for the purpose of securing a 
preferred right of entry must pay the, 
-and the contestee in such a case should 
not be required to pay for testimony sub- 
mitted by him in good faith as a part of 


his defense-_-... hud take Aero Sak easeeaue 312 


Under a contest in which the contestant. 
asserts. no right to the land, but charges 
non-compliance with law, and offers to - 
pay the costs of the proceedings, the costs 
should be assessed under rule 54. ......--.. 248 
“Should be taxed in accordance with 
- Rule 55 of Practice in proceedings under © 
rule to show cause why an entry should 


not be canceled .......----+ --.--2------ pees its ia 


CONTINUANCE. 

The discretion of the local officers in 
_ acting upon a motion for, will not be in- 
| terfered with if abuse of [such discretion’ 


does not appear.......--------- Sin jake BOR 


133 


oo Page. 
Notice. PS 7 : 
It is incumbent upon one who files an 
affidavit of contest to look after the, issued~ 
thereon, and secure due service thereof ° 
on the contestee_.-..--.------- ----------. B77 
In computing the period of, given by . 
personal service, of a hearing before the 
local office, the day on which service is” 
made should be excluded, and the time 
counted as beginning to run on the next | 


- succeeding day ....----.- --.-20 eee anee nee -- 640 


Of contest served on resident. defend-— 
ants by registered mail is not. personal | 
service within the meoning: of Rule 9 of. 

PT AGUHICE: suucauuesncel bu, alent eden _ 222 

In the personal service of, eoateen Rule. 
9 of the Rules of Practice does not require 
an exhibition of the original, when a copy - 


thereof is delivered to the defendant ._.. 89 


Of an appeal served by registered let- 
ter on the “land commissioner ” of a rail-. 
road company is proper service on said é 
COMPANY 3a cee cegene earns tteecindacl teeseees 688 

Of an. appeal duly served ona general 


land agent of a railroad company is suffi- 


cient service.on said company.--...--.... 184 
Should be personally served on the en.- © 
tryman in the case of a hearing ordered: 


on the application of an adverse claim- 


An affidavit as the basis of an order for 
publication may be made by anyone pos- 
sessing the requisite information .-....-- 566 

Failure to show diligence in attempting 
to secure personal service, prior to secur- 
ing an order. of publication, can not be 
set up on behalf of a non-resident trans- 
feree _-.... fe ciwbee RoR aCe S oe Scie: Meth Sat tren cicitns ig 701 | 

An allegation as the basie of an order of 
publication that inquiry for the defend- 
ant has been made in the locality of the 
claim, and at his ‘last known address,” 
may be accepted as sufficient in that re- 
spect, though that address is not the one: 
shown by the record, in view of the fact _ 
that the place of publication and hearing 
is. at said record: address and no appear- 
ance is made in response to the notice__-. 566 — 

A transferee who fails to file in the. 
local office evidence of his interest is not 
entitled to, of proceedings against the. 
entry under which he -holds-__--..-.---... 701 

An acceptance of service of a decision 
and of the “further right of appeal,” 
signed by an attorney of record, is con- 
clusive as to the service and a waiver of 


- the right of such attorney or his client to — 


receive a copy of the decision in ques- . 

PON 226, on hoe pee eae a8 ait 22 
Objection tothe j jur igdiction of the local — 

office, on the ground that the, was not 


properly served, is not waived by. pro- 


ceeding to trial after a motion to set aside 


the ‘service is overruled and Ss 


date cou Bothece a deen oh eeee RB 


4 


- REHEARING. 
In case of a, ordered by the _Depart- 

ment the evidenee should be confined to 

the issue as defined in the pepe eon 


Will not be granted to give a party an 


Page. 


opportunity to-impeach or discredit the. 


witnesses of the opposite party, espe- 


cially where it is not even alleged that — 


the evidence thus sought to be introduced 
is newly discovered Reise ekees ceca a tnewenes 


REVIEW. 
‘An allegation of dedi adjustment 


' prior to judgment, made on motion for, 
may be properly treated as the basis for 


530 


further inquiry and decision — in poe 


ance therewith ._.....- veoh sastaGeuwas | 


After the denial of motion for, the De- 


partment will not reopen the case for. 


further. investigation except upon such a 

_ showing as would warrant a court of 
equity in granting relief against the 
_ judgment of acourtof law--.....----.---- 
A final decision of the General: Land 


_ Office should not:-be reopened by the Com- 


missioner in an ex parte proceeding, and 
the judgment therein modified without 


prior notice to the adverse party in inter- | 


est; but if such action is thus taken and 
the party adversely affected thereby is 
then notified of his right of appeal there- 
from, such notice should be treated as a 
rule to show cause why the judgment, as 


modified, should not stand, and hisappeal © 


as the answer thereto...2..---.--....--_.- 
The Commissioner may review and re- 
‘voke a decision of his office that is not 
final on the merits and from which no 
appeal will Weecs.cccce cele eee ecesee oes 


Preemption. 
‘See Fling. 
‘A contest between two claimants hav- 
ing been decided, and the right of one of 
the parties to perfect his claim, by the 


payment of the purchase price within a 


specified period, having been recognized, 


his failure to make such payment within | 


said time will not subject his claim to 


‘ an intervening adverse right where the 
delay is satisfactorily explained and it 
appears that he tendered payment with 
his original submission of final proof. _-_-- 


29 | 


‘The administrator of a deceased settler 
who dies.prior to the survey of the land . 


settled upon is authorized, after survey, 
to file a pre-emption declaratory state- 


“ment for such land and perfect title | 


thereto ..__ Basi coeGahe Sheneanwaete ease seers 


api of Land. . 
See Public Land; Repayment. 


Private Claim. 


The instructions for the: survey of a. 


confirmed, must follow in terms the de- 
Gree of confirmation. The Department 


_ may a on appeal whether such 


INDEX. | 


Page. — 
instructions. are in. anne mity with the 
decree, but it can not review the action . 
of the court in the matter of fixing the 
boundaries of said claim.__....-....--...- 

Having been confirmed in its entirety 


- by judicial proceedings under the act of 


June 2%, 1860, and the acts amendatory 
thereof, and a decree entered: that the 


- Claimant should have patent for a speci- 


fied number of acres,found by the court 
to have been unsold by the government, 


- and scrip for the remainder, aud it ap- 


peuring that a part of the lands so con-.. ~ 
firmed in place had in faet been disposed . 


of by the government prior to:said de- 
eree, additional scrip may issue to cover 


said deficit, in accordance with the intent _ 


of section 6 of said act and the manifest 


purpose of the court.-___. 2. ee 
Circular of March 25,1896, with respect 
to proof under ‘‘small holdings *’...____.. 
Circular of May 1,1896, with respect. to 
proofs under ‘small holdings”. __-....... 


Private Emtry. 


‘See Town Lot. , ‘ 
The repeal of the general right of, by 
the act of March 2, 1889, does not operate 
to restrict rights covered by special 
558, 657 


Protest. 


the officers of the Land Department. ___- 


‘Rule 3 of Practice.-...2..-... 2-22. ese 


The corroboration of a, is not a pre- 
requisite to its. recognition as a proper 
basis for inquiry where the facts as 
charged, if true, area matter of record of 
which judicial notice must be taken by 


Filed by a State against the allowance 
of an entry should. be corroborated, in 
accordance with the zed ements of — 


Protestant. 


‘Against pre-emption final proof ac- 
quires no preferred right of entry in the 
event of the cancellation of the declara- 
tory statement - een tN ON eee 


Public Lamd.. 


x 


Odd-numbered sections within the pri- 


-mary limits ofa railroad grant, but ex- 
cepted from the operation thereof, must 
be held at double minimum where such 


grant requires the alternate reserved | 


sections to be sold at said price....---. . 673. 


Railroad Grant. 


See Railr oad Lands; Wagon Road. 
GENERALLY: | 
The Secretary of the.Interior is charged. 
wlth the adjustment of railroad grants, 
and should withhold from other disposi- 


- tion lands granted for such purpose, even 


though the grantee may fail to appeal 
from an erroneous adverse decision of the 
General Land Office... uate eeecre onan 


- INDEX, 


re a 34 3 Page. 

. The relinquishment by a railroad com- 
pany of a tract: falling within the terms 
of its grant can not be accepted, if prior . 


. thereto the company has panier with its 


title to'said land_.__../2......--21------- . 584 
An applicant for a tract of land falling 

within the limits of a, as adjusted on the 

map of definite location, can not be heard 

to allege that the land is in fact outside 

the liniits of the grant as shown by actual. 

measurement from the line of road ascon 


The limits of a, as shown on a’ diagram . 
recognized foralong term of years by the 
General Land Office, and upon which the 
grant has been practically adj usted, will 


not be disturbed. _...-. 2222. eee 27 


The right of a railroad. company to a 
specific tract of land should not be deter- 
mined by an adverse ex parte showing, 
and the testimony taken in another and 


‘ independent case involving a different 


Pract Ob. land cue eet as poe ct ieee 622 
‘Inthe partition of lands within the over- 
lapping limits of the grants to the Union| 
‘Pacific R. R.Co. and the Kansas Pacific 
Rwy. Co.,the companies alone were par- - 
‘ties thereto, and each must’ look to. its 
grant within said limits as the source of 
' its title, and not to the award under said 
partition ---.--- suecetercietelesmereaeetewes 291 
‘The decisions.of the Department hold- 
ing that: lands within the 15-mile:indem- 
“nity limits of the grant made June 3, 1856, 
to aid in the construction of the Bayfield . 
branch of the Chicago, St. Paul, Minne- 
apolis and Omaha Railroad, and also 
within the 10-mile granted limits of the | 
Wisconsin Central, under the act of May _ 
5, 1864, are excepted from the operation 


“© of the latter grant by reason of the with- 


- drawal for the benefit of the former, are _ 
- reversed by the ruling of the United | 
States Supreme Court in the case of the 
Wisconsin Central v. Forsythe (159 U. &., 
46), and lands in such status must now be 
held: to have passed under the latter 
‘grant, if free from other claims or 
TISD Uc wsdewedsarenancent we easecise cess 83, 78 
Lanps EXCEPTED. 

Land embraced at the date of the 
Northern Pacific grant in an Indian 
reservation created by treaty is excepted 


3 ‘from the operation of the grant, though 


at definite location such land has been 
relieved from the reservation subject 
only to the right of. Indian occupancy; 
and the provisions in section 2 of said 
grant with respect to the extinction of 
Indian title are not applicable to land 
that acquires the status of Indian coun- 
try after the date of the grant, but is. 
included ina technical reservation prior 


DHOTCUO c8 wacie aos etaladenetate detec ew bene 568 


Under the terms of the. grant of July 
. 2d, 1866, ‘wherein lands “‘ pre-empted.” are 


135 


Page. 
eat therefrom, a tract covered by 
a valid subsisting pre-emption filing at 
date of definite location is taken out ot 
the operation of said grant -......----.--- 254 
‘The occupancy of.a tract by a qualified 


| pre-emptor at the date of definite location 


excepts the land from the operation of 
the grant; and the fact that the subse- 
quent filing of the pre-emptor did not in- 


-° clude said tract can not be taken as proof 
.. that he had abandoned his elaim thereto 
structed .--.--------: htt ethd atest emote 542 | 


at the time the grantbecame operative-- 93 
Land embraced within the settlement 


. Claim of a qualified pre-emptor at date of 


definite location is excepted from. the. 

grant, even though such claim is never 

asserted by a filing or entry ---.--.------- 292 
Residence on land, in reliance on the- 


company’s title, can not be held as con- 


ferring any: ment as against the com- 
Daly sooo l be hed ge waeese cagw aces easuues . 143 
When settlement and occupancy alone’. 
at the time rights under a railroad grant 
attach, are relied upon to except the land 


from such grant, it must affirmatively. 
‘appear that the partyin possession had 


the right, at. that time, to assert a claim 


- to the land in question under the ines 


ment laws... .---.---------+-+-0-- 2-2-2 -2e=- 609 
A claim that land is excepted from the 

grant to the Central Pacific on account 

of adverse - occupancy can not be-recog- 


nized; if it: does not appear that residence 


was established prior to the time when . 
the grant became effective. -____.......--- 408 
‘A donation claim, void on its face, does 


“not except the land covered ther eby 


from the operation OL BO veel bois 349 
Land embraced within a notification of | 

a donation claim, at the time when a rail- 

road grant becomes effective, is excepted 


.from the operation of said” grant, 


though claims of such character are not 
specifically named in the excep ting clause 


Of THO PYONG 22. Ses wta pa aye nteen sudeeeeeeecs 808 


A school indemnity selection made .. 


prior to statutory authority therefor . 


does not reserve the land covered there- 


_ byifrom the operation ofa railroad grant. 515 


Lands forming a part of the bed of the 


Missouri River at the date of the grant, 


and covered by the waters of the main. 


| ehannel of said stream at-such time, were. — 


not public lands subject to the operation 
Ol SA1G 2TAn b..c voce ase oes be Woicateewceeacn 34] 


. INDEMNITY. 


The N orthern Pacific company is enti- 
tled to indemnity for lands excepted 
from its grant on account of a prior grant 
to another company -------.--------------- 606 

The right of a raiiroad company to take 
a tract of land as indemnity must be de- 
termined by the status of such tractatthe — 


. date of the application to select the 


136 


Page 


“The sbutie of indemnity lands at the 
‘ date of selection, not definite location of 
the road, determines the right of the com- . 
° pany thereto 
‘ An indemnity selection of lands em- 


braced at such time within a reservation - 


for a reservoir site is inoperative, and 
the subsequent release of said lands from 
such reservation will not inure to the 
benefit of the prior selection.._.........-- 

Lands occupied and cultivated by qual- 
ified: settlers, entitled to ‘make entry 
thereof, are not subject to indemnity 
selection, and the recognition of such 
right of entry, though irregular, may be 
permitted to stand ._.-...---.--.---------- 
- An indemnity selection will not be held 
. invalid on account of the basis including 
a fractional tract that is in fact not lost 
under the grant, if it appears that the 
designation of loss, without including 
said tract, is sufficient to suppor the 
SECC HOMew sla Get tect aeecn ce 

An indemnity selection of land oceu- 
pied by one who at such time had ex- 


hausted his rights under the settlement ~ 


Jaws is not defeated by the subsequent 
qualification of the occupant to makea 


’ second homestead entry under the act of 


WarCl 2. 15808 costae oe saoaeaeceedl Ane 

The improvement of land, with the 
view to taking the same under the tim- 
ber-culture law, confers no right thereto 
that will bar indemnity selection thereof. 

An applicant for land within railroad 
indemnity limits whose application is 
‘wrongfully rejected,and who fails to ap- 
‘peal from such action, butremains in the 
possession and occupancy of the land, is 
_ protected thereby as against a selection 


99 


G62 |. 


on behalf of the company made after the © 


acquisition of the applicant's settlement 


The designation of a tract as the basis 
of an indemnity selection, at the time 
- that the right to said tract is in dispute 
between the company anda homesteader, 
must be construed as a waiver of the 
company’s claim in favor of the entry- 


61 


In case of a contract of purchase mace - 


with a railroad company, involving a 
specific tract within the indemnity limits 
of the grant, the subsequent selection 
of such tract by the company will be pre- 
sumed to have been made for the protec- 
tion of the purchaser 

The departmental order of May 28, 1883, 
' waiving the specification of losses did 
not contemplate selections of lands sub- 
ject to settlement at such time-.--.--..-- 
Indemnity selections made under the 


ee ee 


57 


_ departmental order waiving specification . 


of loss are valid, and while of record a 


bar to the allowance of adverse claims. 


A list in bulk of lost. lands filed thereafter . 


INDEX. 


.. Page. 
in support of such silentions does not in- | 
validate the same, nor can a subsequent 
rearrangement of said list, tract lor tract, 
to correspond with the selections, be re- 


garded as an abandonment of the com- 


pany’s right under its original action .--_ 135 
A list of indemnity selections filed by- 
the Northern Pacific company without 
designating the bases therefor, prior to 
the order of May 28, 1883, excepting ‘said 
company from the general terms of the 
circular of 1879 requiring such designa- 
tion, is protected by said order of 1883, in 
the absence of any intervening claim, and 
is not invalidated by the circular order 
OF Ausiist+, J88D. cool weseswetewsevewereend 

The order of May 28, 1883, waiving speci- 


606 


" fication of .loss in support of indemnity 


selections, was made at a time when the 
indemnity withdrawals for the benefit of - 
the Northern Pacific were held valid, and | 


that fact must be considered and given 


effect in determining the scope and pur- 
pose of said order, although such with- 
drawals are now held invalid_-_..-....-... 

A list of indemnity selections resting 


ona designation of losses in bulk will not 


be regarded as a bar to the disposition of | 
the lands so selected; nor will a subse- . 
quent specific designation of losses vali- - 
date such list if the company is not en- 
titled to make said selections on the losses 
SO ASSIONCO sts corde tbat tess 610 
Indemnity. selections accompanied by 
designation of loss in bulk, made.prior to 
the specific departmental requirement 
that.lost lands should be arranged tract 


- for tract with the lands selected, operate 


to protect the right of the company as . 
against subsequent applications to enter, 
made prior to said requirement, and the 
rearrangement of losses in accordance 
PNETS Wib ac soos eee ee eke eels eces, 202 
A. list of indemnity selections rejected 


_by the local office on account of the com- 


pany’s failure to designate losses in lieu 
of selections made prior to the circular of 
August 4, 1885, does not operate to re- 
serve the lands included therein from 
homestead entry .-......-------0--eeee ene 

A list of indemnity selections in which 
no losses are designated as bases for the 
selections is no bar to a subsequent ad- 
verse appropriation of the lands em- 
braced therein; and a list of such charac- 
ter can not be perfected by the specifica- 
tion of-losses after the intervention of 
adverse Claims.._.--..----- -------.--s----- 

The failure of a railroad company to 
revise a list of indemnity selections in ac- 
cordance with the order in the La Bar 
case relieves the lands embraced therein 
from the effect of prior selection ..:..--- 

The fact that there is a deficiency in a, 
does not relieve the company from the 
necessity of specifying losses in support 


- of indemnity selections... .0..22-2.-20..0- 499 


, 
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WITHDRAWAL. | 

There is no authority under the grant 
to. the Northern Pacific for a, on a second 


or amended map of general route.....-- . 636 


An entry allowed at a time when the 
land is embraced within a, on general 
route is not void, but voidable, and, if — 
subsequently, on the readjustment: of the» 
grant in conformity with the constructed — 
line of road, the land falls within the in- - 
demnity limits, the entry may stand with 


a view to equitable action thereon.--.... 213 


By the establishment of the western 
terminus of the main line of the Northern 
Pacific at Tacoma lands north of such ter- 
minal line are released from the effect of 


the prior, thereof on general route...... 636 . 


The amended map of the general route 
of its branch line, filed by the company 
in 1876, was an abandonment of its previ- 
ous general route of said line, as shown 
by the map of 1873, and a relinquishment 
of all vights under the, in accordance 
TCHOFOWICN ¢ cweencoctessodasecoeciemste sedan 637 


ACT OF JUNE 22, 1874. 


_. Therights of all:persons who were actu- 
_ ally settlers at the date of the joint reso- 
lution of 1870.were protected; and it ac- 
cordingly follows that lands occupying 
such status do not-afford a basis for in- . 
demnity selections under the, as the com- 


pany had no title thereto -_.-.....-------- 185 


‘A. decision of the General Land Office 
that on relinquishment a railroad com- 
pany will be entitled to select indemnity | 
under said act, does not preclude depart- 
mental consideration as to the right of | 
the company to thus relinquish, when the 
selections come before the pares tment 


fOr Approval...j een seatoxe vostanceeee- Ss 186 


The Gulf and Ship Island R. R. Co., by 
accepting the provisions of section 7, act 
of Septémber 29, 1890, and executing the 
relinquishment required thereunder, did. © 
not by such action forfeit its right to 
- indemnity for lands relinquished prior 
thereto Under the 43s etek Sawa aos 560 

The relinquishment of the Gulf and. 
Ship Island company executed under sec- 
tion 7, act. of September 29, 1890, covered 
earned lands of the company notincluded 
in the relinquishment of 1884, on which — 
filings and entries had besn allowed after. 
said relinquishment; and for the lands so 
relinquished under the act of 1890 the . 
company is entitled to select other lands 
in lieu thereof from the odd or even sec- 
tions within the indemnity limits of the 
road actually constructed --.............- 560 

For the lands relinquished under the - 
act of 1874 the Gulf and Ship Island com- 
pany is entitled to select lieu lands from - 

- the odd or even sections anywhere within . 
the primary or indemnity limits of the 


unforfeited portion of the grant _-.....-- 560. 
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Page. 
The confirmatory operation of section. ‘ 


1, is not defeated by an order of cancella- 
tion that becomes finalfor want of appeal 


pr ior to the passage of said-act, nor by. . 


the notation of said order on the records 
after the passage thereof .._....------.-..- 224. 
> The ruling announced i in the case of the 


“Northern Packie R. R. Co., 20 L. D., 191, 
| MIOCINGO 65.52 2b eee oe ee ecko kee bateses D4. 


The exercise of the right of purchase 
conferred by section 2, act of June 15, 
1880, is a compliance with law that brings 
the homestead entry within the intent 
and meaning of section 1_.......---.2----- 284 

A homestead entry made prior fa re- 


. ceipt of notice of withdrawal on general 


route, and canceled prior to definite loca- . 
tion for failure to submit final proof 
within the statutory period, but subse- 


. quently perfected under section 2, act of. 


June 15, 1880, is within the confir matory 
provisions of section 1--_-__._-. ae eT eae 264 
The confirmatory provisions of section . 


2, are not limited to entries made prior 


to the passage of said act, butare equally 


applicable to entries made thereafter ___- 686 
Railroad Lands. 


GENERALLY. 

‘Instructions of January 13, 1896,as to 
the disposition of lands within the over- 
lap of the grants of 1864.and 1870 to the © 
Northern Pacific, and covered by the for- 
feiture act of 1890__-_ 2.222222 - ee 14 

An entry made in pursuance of section — 


— 1, act of October 1,1890,is not invalidated 


by an agreement to convey the land cov- 
ered thereby, made prior to.the consum- 
mation of the transfer authorized by said 


GO 332i eee ss Saeco ds eS ee B75 


The confirmation of a cash entry, as pro- 
vided for in the act of March 2, 1889, is not 
defeated by the occupancy of a pre-emp- 
tion claimant who was an alien at date of 


' settlement, and did not declare his inten- 


tion to become a citizen until after May 


ACT OF Marcu 3, 1887. 


Under a pre-emption claim for land 


open to settlement at date of filing, on 


which the final proof is accepted as to 
part of the land and patent issued there- 
for, but rejected as to the remainder, and 


_ the filing to such extent erroneously 


canceled, the provisions of section 3, 
authorize the recognition of his slain 


in its entirety as against a subsequent . 
indemnity selection -_--...0.-.---.2.---..- 429 


The right of purchase under section 5, 


| is not repealed by the act of March 2, 1889. 558 _ 


The provisions of section 5, were in- | ~ 


- tended to protect those who had pur- 
'. chased lands under a belief that the title 
. under the railroad grant was good, and 


are alike applicable to lands within the 
primary and indemnity limits....-- edeue 587 


Sey. - Page, 
The purchase by a corporation of, to . 


which the title fails brings such corpora- 
tion within the remedial PPOs of 


BOCUION Gs gunaceetiootcue tea ecadeeenee 587 2 


The right of one holding under a con- | 
tract of purchase from a. railroad com- 
not affected by the fact that said eontiaet 
is neither acknowledged nor recorded; 
nor can the subsequent purchase of a tax 
title to said land by the applicant be re- 
garded as such an abandonment of his 
contract as would defeat his sient of pur- 
chase under said act...--..---...--....---- 216 
' In the exercise of the right to veer 
title under section 5, it is not material 
whether the purchase from the company = - 
was. made before or after the passage of | 
said act, if made in good faith, believing 
the title to be good, and before the land 
purchased was held to be: excepted from 


the gramti... 6-5 .nteb lipases tence 238, 549. 


~ Lands within the common granted lim- - 
its of the Chicago, St. Paul, Minneapolis . 


'. and Omaha Railway and Wisconsin Cen- 


_ tral Railroad restored to the public do-- 
main on the adjustment of the former 
grant, and under the ruling then fol- 
lowed that said lands were excepted fr om: 


- the latter grant by the indemnity with- 


drawal on behalf of the Omaha company, 
‘and sold as a part.of the grant to said 
company prior to said adjustment, may be 
purchased from the government. under 
section 5, the right of the Central com- 


_ pany having been forfeited by the act of - - 


mopleniber 2), 1ON0 wisccincsriceneedoucian 558 
The erroneous denial of an asserted 

right of purchase under section 5, and rec- 

ognition of intervening adverse claims, 

will not preclude subsequent supervisory 

action on -behalf of the applicant if the 

- lands involved are yet within the juris--- 


_. diction of the Department-_-_._._-.________ 459 © 


The right of one who purchases land 
from a railroad company prior to the 
passage of the, to perfect title under-sec- 
tion 5 of said act; is superior to the settle- 
ment right of another acquired after the 
passage Of SAId act. .....-ccacesence.o so n-s Be 

The second proviso in section 5;applies ' 
only to lands which at the date of the act 
had been settled upon after December 1, _ 
1882, by persons claiming in good faith, in 
ignorance of the rights or equities of 

others B ~~ 22222 nee eee eee ee nee ee eee (587 


A settlement right acquired after De- 
cember 1, 1882, and prior to the passage of 
the, defeats the right of ‘pur chase under 
section 5 f ees animosnauetet ccna aeeies ouce _ 93 

A settlement claim acquired with full 
knowledge of an adverse right, asserted _ 
under a purchase. from a railroad com- | 
_ pany, will not defeat the right of purchase 


ee pecMion 5. i te te ee le i a cts . 549, 682 
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‘Page. 
The right of purchase under section 5, - 

is not defeated by an adverse settlement 

made after the passage of__........----... 558 
Right of purchase under section 5, 


should not be passed upon in the absence 
of an application .......-------.2 022 - eee 669 


Act oF SEPTEMBER 29, 1890. 


The preferred right to make a home- 


. Stead entry of forfeited,is conferred .by 


section 2, upon settlers in good faith on 
such lands at the date of the passage of 


AA BG Gasca cine te tls nies yeaah wel Sead 392 


Circular instructions under the act of 


‘January 23, 1896, amending section 3_-... 204. 


By the terms of the amendatory act of 
January 23, 1896, the right of purchase 


- under section 3, conferred upon persons 


who settled with intent to buy from the 
company, is not defeated by the non-con- 


. tiguity of the tracts applied for-.... ze.-- 290° 


Under the amendatory act of January . 


- 28, 1896, residence is not required to be 
‘shown in support of an application to . 


purchase under-section 3,iftheland has 
been cultivated and otherwise improved. 386_ 
_ Lands contiguous to a homestead entry 


“are not subject to purchase by the home- 


steader as a settler,as he is not entitled 


_toclaim settlement at the sametime-un- ._ 
‘der both the homestead law and saidact. 60 


The right of purchase under section 3, 


_ can not be exercised if not asserted with- 
_in the statutory period.....-.--.------.-- 127 


The right of purchase granted by sec- 
tion 3, to persons who settled with the 


_ intent to purchase from the company,is 
a personal right, and not transferable... 255 


- The possession of land lying within the 


overlapping limits of The Dalles Military 
- Wagon Road Company and the Northern . 


Pacific Railroad Company, and covered | 
by the forfeiture act, acquired with a 


_. view to purchasing said land from the 
“wagon road company, does not entitle the 
- holder to perfect title thereto under the 


second clause of section 8.._...--------..- 442 . 
One claiming the status of alicensee on, 

by virtue of settlement thereon under 

circular invitation of the company,must 


. Show that he has made application to the 


company for the r ight of occupancy or 
PULCHAS6e oo ised ete Sorc ete Gees 117. 
An application for the right of aanohass 


on behalf of a partnership firm, made in. 


accordance with the circular notice of a 


‘railroad company, may be properly the 


subject of assignment to one-of the mem- 
bers of said firm, through agreement of © 


the parties, and thus confer upon such 


assignee the status of a licensee entitled ye 
to invoke the. provisions of section 3..._. 138 
Neither the circular issued by the com- 


pany inviting settlement, nor the appli- 


cation of the settler thereunder, taken 
alone, constitutes a license; but the two, 
when taken together, establish the right 
of the settler as a licensee._--......-..-.- 229 


INDEX. 


* anes 
The records of the Department disclose 
the fact that the Southern Pacific Rail- 
road Company issued a circular inviting 
settlement upon its lands, and judicial 
notice of such fact may be taken in the. 
disposition of. cases involving therights . 
of alleged licensees thereunder ------...-. 229 
- The right of purchase accorded alicen-  — 
see by section 3, istransferableandinher- . 
itable, and may be exercised on behalf of 
the heirs of a licensee.....-.--...---------- 229 
The tenant. of a licensee hag no right as 
' a settler that can be set up to defeat the 
possession of the licensee: _-_..-...-.-.... 229 
The right of purchase conferred by sec- 
tion 3, is in contemplation of law a pre- 


emption right....---.-- Senuea deere povenees 131 
Record. = 


-Parol evidence may be accepted to 
show facts that should have appeared of, 
‘but were omitted therefrom by the local - 


9 GOING iBone b aie seas ee toeaee nat 030 | 


Rehenring. 
- See Practice.: - 
Relingquishmemnt. . 

A contestant is not entitled to the hen- 
efit of a, filed during the pendency of. 
charges of such character, and so pre- 

_ gented that it must be held that it was. 

‘not the result of the contest ---_-- eeeaee 71. 


Of part of.an entry relieves the land -. - 


covered thereby from reservation, but 


does not affect the remainder_____......-. 128: 


. The consideration that may have passed : 
between the parties on the execution of _ 


. a, is nota matter for departmental in- 


quiry; except as an incident, in connec- 
tion with. other facts, tending to show . 
that the: entryman was fraudulently de- 


prived OF Dis lain) 3. ceo an has: eook eee 150. 


Of a desert entry by one holding under 
an invalid assignment . will not relieve 
the land fromits previous state of appro- 


BPA GH sacss etek eh a ee eet 369° 


' An entryman who executes a, and de- 
livers the same toa creditor to secure the 
payment of a debt, is not entitled to rein- 
statement, where it: appears that. said, 
was filed on account of the non-payment 
of the debt and the rights of third Pear 
have intervened .......-------1.-------eeee 3898 
The only persons entitled to callin ques- 
tion the legality of a,executed by an heir 
-of the entryman are such other heirs of | 
the deceased as may be qualified to con- 
-summate the entry..-.....-.-------a---nne 415 


‘Repayment. 
There is no authority of law for, of the 
_ excess erroneously, charged in the initial 


payment made ona désert-land entry... 314_ 


. Noauthority to return purchase money 
paid to the receiver before the local office © 
‘is ready to act on the auPHeape for the 


Milt oa cs ties cneeoneey: eke B08 
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ae ae 
ee eee under ine act of i une 8, 1878, 
of land subsequently found fit for culti- - 

vation on the removal of the timber, and 

_ canceled for such reason, will not, in view 
of the late construction of said act, be 
held fraudulent in character, on applica- 

_ tion for, where it appears to have been 
made with no intention of fraud on.the , 
part of the entryman-.....--------------- Bat 
. An entry of desert land within railroad 
limits at double minimum price is not an 
entry ‘‘erroneously allowed”? on which. 
repayment of the first installment of -the 
purchase pricé can be made, where the 
entry is canceled for non-compliance with 


. An entry made on the relinquishment 
of a prior entry, under the mistaken be- 
lief of the local office and the entryman. 
in the bona fide character of said relin- 
quishment, when in fact it was fraudu- 
lent, is ‘erroneously allowed,” and the 
entryman is accordingly entitled to re-. 
- paymentof the fees and commissions paid. 
Ghereon ceo. sas Rene APNE cn R ere Perea | 


Reservation. | 
The direction -of the Baccatary of. the 
Interior that.a boundary line of an Indian, . 
-as theretofore surveyed, should be re- 
traced and. marked on the ground, isa 


final adjudication as to the correctness 


of said line that should not be disturbed 


by his successor in office ...--..--...--- _. $01 


The approved boundary line of an In- 
dian, will not, after a lapse of years, be 
changed, where such action will operate- 

. to disturb vested rights acquired in good — 
faith under the previous executive action 


' . of the Department ....--.----------------- 301 


_ “Where a boundary line of a, that 1 has 
been long accepted by the parties in in- 
terest is attacked, and a different line. 
alleged to be the true one, and there is 
room for doubt as to which is the true 
line, the doubt should be resolved in favor 
of the established line --...--.-..------.-- 301 
' Itis not necessary to constitute a, thata 
treaty or act of Congress shall specitically 
describe the lands that are reserved. It 
is sufficient for such purpose if the lands 
occupied by the Indians are recognized 
by the officials of the government as re- 
served Indian lands-_.--...-.--.------------ 388 

Instructions of March 19, 1896, in the 
matter of the abandoned aes Fort 
Abraham Lincoln....-...-.-.-2---..----- 456 

Residence on a tract within a military, 
that issubsequently abandoned, acquired 
by one while employed as custodian of — 
said reservation, does not. confer a right. 

* of entry under the proviso to section 2, 

‘act of July 5, 1884.......2..0-.-2.--2-----22 ‘8 

~ Council Grove military timber reserve, 

‘ established prior to the opening of the 
Creek lands, though falling within the 


a“ 


740 


Page 

limits of. the lands: opened by the Presi- 
dent's’ proclamation, was noted on the 
maps of official and public survey as ex- 
cepted from settlement, and therefore 


reserved by competent authority--.... ee an 


' Of specific landsfor the residence of an. . 
Indian tribe, provided for ina treaty in 
which it is declared that the terms. shall 
be binding upon the parties when ratified 
by the Senate and the President of the 
United States, is operative from the date 
_ of signing the treaty, and not from the 
date of its ratification. __.---.- pene ree eee - 170 
. Of lands declared by Executive procla- 
mation, subject to Congressional action 
and subsequently ratified by Congress, is 
operative from the date of the proclama- 
TICN Sh enen wate pil silienteee Buel op eee - 196 
Executive order of President declaring. 
a, Will be held constitutional until other- 


_ wise judicially decided__----..--. A humetiaisn 197 . 


The preference right to make one entry 
under the existing laws of land formerly 
embraced in Fort Sanders Military, ac-. 
corded by the proviso to the act of July 


10,1890, is limited to ‘actual occupants — | 


thereon” January 1,1890,andit therefore . 
follows that the right to make a: desert 
entry under said proviso, can not be exer- | 
cised by one who was not residing on the 
land applied for at said date-...-..--..-2., 287 
The preferred right accorded to ‘actual 
occupants”? of the lands formerly em- 
braced in Fort Sanders Military, is lim- 
ited to one entry by persons who have 
_ established residence on the land = in- 
volved, and it accordingly follows that | 
such right can not beexercised bya mar- — 
ried woman whose husband perfects a 
claim for another tract under the same > 
statute -....--..---..------ ae er eeTe wiaeeen 97 


Reservoir Lands. 

An entry: of land subject to the provi- 
sions’ of the arid-land act of October 2, 
1888, and subsequently designated as part. 
of.a reservoir site, may be suspended to 
await definite information as to the 
future use of the land by the govern- 


- The act of October 2, 1888, providing 
‘for the withdrawal of arid lands did not 
contemplate the impairment of. rights 
acquired prior to its passage through 
bona fide settlement and occupancy, and 
it therefore follows that a pre-emption 
settlement and filing made prior to the 
date of said act may be carried to entry 


_ and patent subsequently thereto-.--...-- 520 


BResidemce. : 
The plea of ill health can not be r eceived 
as an excuse for failure to maintain resi- 
dence and make substantial improve-' 
- ments, unless good faith is shown and it 
is clear ly apparent that such failure is. 


- due to the causes alleged ....----.-.-- 22.1: 140. 
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In determining whether . the, main- 


- tained by a homesteader, who holds the 
_ office of postmaster, is. in compliance 
with law, the Department will not hold 


that a tract of land, sufficiently near the’ 
post-office ‘to allow the postmaster to 
reside thereon and attend to his official’ 
duties, is not within the delivery of said 
ofiice as contemplated by the statute... 248 
A contestant, who claims the right of 
entry on the ground of priority of settle- 
ment, must show compliance with the 


‘settlement laws and the establishment: 


and maintenance of, in good faith-... 280,310 
Failure to establish will not be excused 
on the plea of intimidation, if the alleged 


threats did not lead the claimant to be- 
_ lieve that he was in bodily danger ----.-- 280 | 


A contract made by a homesteader 


through which he secures the cultivation 


of the land by a party who lives on the’ 
land with him for such purpose, and is 
paid for such service out of the crops so 
raised, is not inconsistent with the main: 


POW ET COOL nuts daw aeuenk odeceeeGes ask uae _. 298 


The widow of a Aotsnasd soldier or: 


_ sailor, who makes homestead entry under ~ 


the provisions of section 2397, R. S., must 
identify herself with the tract claimed ' 
by some personal act of settlement’ 
thereon indicative of her claim, but need- 
not reside on the land..........---.------- 351 | 
The physical condition and poverty of 


- a claimant may be taken into considera-' 


tion, where good faith is appareut, in de- 
termining whether there has been sub- 


stantial compliance with the requir e- 


ments of the homestead law-------- ---+-- AQ 
- Temporary absences occasioned’ by the 


~ homesteader’s physical. incapacity to per- 


sonally improve and cultivate the land’ 
do not impeach the good faith of his..--- 587 
After the establishment of, in good 


- faith, temporary absences will not be’ 
held to show abandonment, but in such © 
case the claimant must evince by his acts. . 


an honest continuing intention to main- 
tain a permanent residence, and make the ' 
land a home to the exclusion of one else- 


[In the case of an attack upon a home- 
stead entry, by one alleging priority. of . 
settlement, where the entryman séts up’ 
his own settlement in defense he must. 
show that his initial acts. of settlement 
were maintained and followed up by 
residence established within a reasonable 


The suspension of an entry, during the ‘ 


- pendency of an investigation ordered to 


determine the alleged right of a prior . 
occupant, relieves the entryman from the. 


_ maintenance of, during the period of sus- - | 
. PENSION ss waa aera wees oui iauiaaut ‘692 


When the conditions named in section: 
8, act-of March 2,1889, are made to appear: . 


INDEX, 


Page. 
to ‘the local office, a - leave of absence 
should not be denied for the reason alone 


. that no period of personal presence on 


_ the land has intervened between the ex- 
piration of a former leave and the appli- 
cation for a second or subsequent leave... 706 
Poverty and inability to earn:a living ~ 
on the land is not a: ‘ casualty **. that en- - 


: Bak 
panne will not, in the absence of ex-_ 


press statutory authority, determine the’ 


width of such right of way -.-------..---+- 145 
CANAL AND DITCH. _ | 

- Questions involving the control and ap- 
propriation of. the waters of a State can’ 
not be adjudicated by the Department. 
under an application for right-of-way — 


ro) 


titles a homesteader.to leave of absence | privileges over the public land --../...... 709 
under section 3, act of March 2,1889_....- a ‘Rip arian Right. - . 
‘Res A) udicata. See Survey. - 
The final determination of the Secre-_ River. ? 
- tary of the Interior as to the proper loca- See Survey; States; a 


tion of a boundary line of an Indian - 
reservation should not be disturbed by 


WIS SUCCESSOF henu ne cancocueiawdesocess.cs.e2 BOUL 


Erroneous denial of a statutory right 
will not preclude subsequent supervisory 
action on the part of the Department, the 
subject-matter still nae in its juris- | 
‘diction 2 as he ee Al ale Me a Sra oe nee Seta 2 .- 459 


‘Review. 
See Practice. 


Hevised Statutes. 
See Table of, page XXIV. 

Right of Way. 
RAILROAD. 

In issuing patents’ under the public-land: 
laws for lands over which a railroad, ex- 
ists, such right may be reserved in the 
absence of statutory provisions operat- 
ing to protect said right of way .----.---- 451 

The location of a, across a reservation, 

wherein the grant is confined to such 
right of way, operates to exhaust the . 
right of the company so far as the rights" 
of others are concerned; and if such 
location, on the subsequent construction 
of the road, is abandoned, the rights of — 
- adverse Glaimants will not be embar-. 
rassed by reserving a, on the line as con- . 
structed, in the patents issued to such 4 
Claimants occoss cosa nnagssecocubiweslectccun 451 
_ The papers and maps of beneficiaries 
. arerequiredto be complete in themselves, 
and wholly independent of those filed by 


any other company---.--.----1...---------- 636 | 


The beneficiary under a Se ecial act hav- : 
ing abandoned its rights thereunder may © ~ 
avail itself of the provisions of the gen- 
-eral act of March 8, 1875, by due compli- . 
‘ance with the terms thereof ..-...-------- 674. 
An application for station grounds, | 

properly rejected on account of an exist- 
ing entry of the land involved, and await- 
- ing action on appeal, will not attach on 
- the subsequent cancellation cf said entry, 
as the appeal does not operate to Save or. 
create rights not secured by the applica- 
TON IGEOL oct nos ses ceeletennoeeeeteres aacee GSD 
TOLL Roan. | be 

In recognizing a, claimed on behalf of a- 

toll road under section 2477, R. §., the De- 


basis is concerned. 


School Lands. 


tudemnity selections of land vopuried: : 

as mineral will not be allowed without. . 
due compliance with the regulations 
requiring notice of the application and. 
affirmative proof as to-the character of 


HS Wands boas acs Seeeeaee seas s BOE Ae 


The ‘affirmative proof” required on 
selection. of lands returned as mineral: 
may consist of the affidavit of the appli-- — 


cant, supported by the affidavits of two ~— 


or more persons whose acquaintance with’ 

the character of the land is derived from’ 

a careful personal examination of each: * 

10-acre tract thereof ------ Cena see a was 402: 
' Indemnity selection of double-minimum: 

land of one-half the acreage of a single-: 


minimum loss, made under a pr actice of 


the Department that permitted such se-" 


-lections, and that was acquiesced in by the: 
_ State, is held tohave exhausted theright | 


of the State to indemnity so far as such’ 

BB pee oe eee me eee ‘425. 
Outcropping surface veins of coalona. + 

school section are not sufficient, in the _ 


- absence of evidence as tothe actual value: 


of the deposit, to establish the known’ 


-+ mineral character of the land and except . | 


it from the operation of the school grant.” 510 
The sale, by a State, of lands in fact ex-- 
cepted from its grant of, does not defeat: 


its right to subsequently select indem- 


TUG GHGrelOr occas a seeden siete eelseuhuet 666. 


Serip. 


See Private Claim. : 
The Depar tment has authority to. issue | 
duplicate Sioux half- breed, in lieu of scrip 7 


lost or destroyed --..-- Cectieeeweeetevsacas 40 


- The act of July 17, 1854, gathotized' the. 
issuance of, to the Sioux half-breeds in, 
payment for their interest in the reserva- 


tion purchased by the gdvernment, on 


due relinquishment of suchinterest; and __ 


where it appears that such scrip was pro-- 


cured on a forged power of attorney and 
relinguishment of ike character, and was- 
afterwards located and the entry carried | 


to patent, all without the knowledge or. - 


consent of the rightful claimant, the. 
right of said. half-breed to receive new, 


or copy scrip should be recognized, and 


his relinquishment sécured .-.--- eee 42 


“1942 ENDER. 


Pape 
. The. cancellation of a. patent procured 
on, secured through afr audulent power: 
‘of attorney and relinquishment, is.a mat- 
ter that must be deterinined as between’. 
the United States and the person procur- ~~ 
ing such patent and those holding there-. 
; under eupee tees aero ose cec oe see eaiads naww 42 


_ Selection. 
See Railroad Gr ant; School Land. 


‘Settlement. oo | 
An intervening adverse entry defeats a | 
prior settlement right if such right is not 


asserted within the statutory period..... 77 


To protect a right of, acquired ‘before — 
sur vey, against adverse claims the right 
must be asserted within three - months 

_ after the plat of survey is filed in | the 
AOCRISOMICE 266 ccec Bie ou lcc cote senedecees 79 
As against thira parties, the Sete 
“ ment right of a claimant will be protected © 
during the pendency of proceedings be- - 
* twéen such claimant and a prior Sony 


AS between two settlers on the same 
tract prior to survey, one of whom is 
qualified and the other disqualified by 
reason of minority, the existing adver se 
right of the former precludes the claim 
“= of the latter on attaining his majority,as 
against the right of sail qualified pices 258 
- No right is acquired by forcible entry 
. upon land legally occupied by another 
SGIAUOAN Gxt ico cage eau tna hee oae ‘266 
No rights are acquir ed by, on lands 
during the pendency of a departmental 
order expressly Dronroine such occupa- 


— : 1 Lay Re aa ee am aN TS Se IED ett ah . 276° 


it Initial acts of,are sufficient if of such 
© har ‘acter as to give notice that the land: 

“is claimed. under the settlement laws... 310 
‘Mere personal presence on public land, 

- without the performance of acts con- - 

necting the claimant with the land, is not 

a, Within the meaning of the law---.--.. 642 
_ . One who enters in person or by agent, 
during the inhibited period, upon the 
reservoir lands opened to settlement by 
the act of June 20, 1890, for the purpose 
of securing information with respect to 
said lands, is ther eafter disqualified as 


he! ODONEPY MAN Sobsec kia eo own oe ce 324 | 


In. a case wherein priority of, is the 
' issue, any period of time susceptible of - 
notation intervening between the acts of, 
on the part of the adverse claimants, and 
which is noted with sufficient distinct- 
‘ness to separate said acts by a reconigzed: 
‘period, will prevent the consideration of 


said acts as simultaneous _._....____---... 382 |. 


A party who settles on land covered by 
the entry of another, under an agree-. 
ment with the prior entryman that such 

entry shall be relinquished for his bene-. 
fit, acquires no right asa settler as against — 
the inter yenie entry. of another, made : 


: Page. 
on the ralinunishinient of the prior entry, — 


if he fails to secure the. release. of said 
land. thr ough. contest or in the manner 


agreed upon -.-------~----.+---++--------++- 490 
If the parties can not agree to a divi: 
sion of -the: land in a case wherein the. 


_ priority of, can not be determined by the 
. evidence, the land should vot be divided. 


between them by a departmental order, 
put the right of-entry to the entire tract 
awarded to the. mISHCE: bidder of the | 


ee eee ete one Bly 


Acquired with the knowledge of an 


- under an. agreement with an adverse. 
‘ claimant is entitled to recognition as | 


against the subsequent claim of said’ ad- ._ 
verse claimant-.-.- ena liguepesre deen wees secs 646° 


States. 


In the case-of a non-navigable stréann 


_ fixed as the boundary of a State, the mid-. 
- dle of such stream, as reckoned from its 


natural.- standing banks, | is the actual 
boundary line........-- sia ween eens or 
. An application on the arbor a State to -~ 


select lands should be rejected if the 


lands applied for are not open to such 
appropriation at the date of . selection 

or at the time when the eppleauons is Pe- : 
ceived: . (Wash. ) 22.-.2.2.2-2c2cscenceenuee 385 
_ The payment to, of 5 per cent of the net _ 


| proceeds of the sales of lands. therein, 


formerly included in Indian reserva- ~ 
tions, authorized by section 2, act of 


March 3, 1857, is limited to the States in 


the Union at the date -of said act. Se 


t TLE) eid eee bere eer cine tatty wee eeeeke 550 


‘Section 13, act of Pebrisey 22, 1889, pro- 
viding for the payment to the State of 5 
per cent. of the proceeds of the sales of 
public lands, contemplated a disposition 
of such lands for. the benefit of the gov- 
ernment, out of the proceeds of which. 
said per cent might be paid; and it there- 


fore follows that the State is not entitled - 


to said per cent on lands disposed of. | 


~~ under the general provisions of section = 
- 21, act of March 2, 1889, as said disposals 


are for the sole purpose of creatingatrust . 
fund for the benefit of the Indians, in 
which the government has. no interest 


_ save that of trustee; but the State is en-. 


titled to said per cent on homestead en-_ | 


|. tries of said lands commuted under the 
' amendatory act of: March 8, 1891, as-in — 
‘such. cases the entryman is required to © 


pay the government price of the land in 


‘. addition. to the payments made for the — 


benefit of the Indians. . (8. Dak.)....__2-. 551 — 
The special appr opriation made inthe 
general deficiency act of March 2, 1889, for 


the benefit of certain States on account of 
. their claims on the 5 per cent fund is not 
. to be taken as authorizing the payment 
- to such States of said per cent on sales of 


Indian lands for any period of time except 


the one vepednod in said act.___.. wecnnne oe 651 - 


sr | 


‘Bintate Se 


. See Tables of Acts of Congr ess and Revised 


Statutes cited, page XXIII. 

And executive acts are Seonusaniy 
constitutional,and will besoregarded by . 

by the Department until declared uncon- 

stitutional by acourt of competent juris: 


diction ._---.- givin OSA, See ye ea es 196 


“An Indian ere whén Senoved is in 


effect a legislative enactment..--.-.-.---- 888 


~The word “ casualty * employed in sec- 


tion 3, act of March 2, 1889, construed... 716 


Survey. 
See Accounts: Cer tifleate of Pose 
A deputy surveyor’s claim forcompen- — 


sation on account of the retracement- of 


_old lines, in order to secure a starting 
point for the work-in hand, can not be re- 

cognized where it does not appear from 

the field notes that such action became _ 

necessary in the absence of evidence of. 

_ the former surveys; nor can the failure of 

the field notes to show the necessity for 
such retracement be made good by a VSUD- 


plemental statement Jeigoueudeaenwew a aees 471. 


In the case of a military reservation 
- established on surveyed land, where the 
_outboundaries do not coincide with the 
lines of the public, and the fractional — 
portions of the sections lying outside of 
‘the reservation are thereafter surveyed 
and: lotted, the complements of said sec- _ 


tions within the-reservation, on the sub- 


sequent abandonment thereof, remain 
within the category of surveyed lands, ~ 
as shown by the two plats of survey, 
which should be taken together and 
treated as the single official plat.-.__..--.596 
If, under an .applicaticn to purchase — 


lands in Alaska, the survey is correctly, ~~ 


executed in accordance with the terms of | 
the contract’ and the rules and regula- 
tions governing such surveys, the sur- 
veyor should not be made to suffer a loss 
of the pay for the work done because the © 
application must be denied on grounds 


for which the applicant is responsible_... 696 


The Department has no authority to 
order the, of a former river bed lying 
- between lands that have been finally dis- 
posed of by the government. ..... atinea® 


Swamp Land. . 

‘Concurrent. reports of the State at 
government agents as to the swampy 
character of specific tracts at the date of 
the grant, based upon an investigation — 
nade by said agents in 1885, will not war- 
rant favorable action by the Department 
in the absence of evidence furnished by 
the State as to the char acter of each stb- 
GIViSiGW 26.25 eed eons aoe eee ees 15 

‘The'classification of land as swamp and 
overflowed that is not at the present 
time of such character requires clear and 
convincing proof of itsswampy condition 
at the date of the grant ____--1...-..22-2-- 156 





Us: 


F ; Pago. 
The cir qalae of December 18, 1886. re- 


quiring the State, after due. “otiee; to 


land was ordered prior to the issuance of 
said circular and such hearing has not 


been held in pursuance of said order..--- 


Persons who derive title through the 


present its objections to the allowance of =~ 
- entries of lands theretofore selected, is 
not applicable to a case wherein a hear- 
ing to determine the character of ‘the | 


“7 


168: 


State have aright to be heard and make aoe 


: any objection to the allowance of an en- 
_ try thereof that might have been made: 
- by the State had ane not parted with her 
. Claim. ....- Se eee ee ee ee -- 8723 


By the terms of ‘he proviso to the actof . 


March 12, 1860, extending the provisions 


- of the swamp-land grant to the State of — 
': Minnesota, said grant is not operative as _ 
to any lands that, prior to selection by 
7 the State, have been “reserved, sold, or 
_ disposed of” pursuant to any law enacted » 
“pion 00 Sead aCbiccsts soa s5 es aeesg go kaee 


If,in pursuance ofa treaty with the In- 


’ dians prior to the act of March 12, 1860, 
‘lands occupied by them are then re- 


garded as reserved for their benefit, and 


tion of the swamp-land grant -.....--..-- 


The act of January 14,1889, did notcon- 


template the. disposition of any of the In- 


. dian lands opened to settlement thereby - 


_ are subsequently so treated, such. lands: : ‘: 
are accordingly excepted from the opera- . 


888. 


except in the manner and for ‘the pur? 


poses therein provided, and it follows that 
the claim of the State toany of such lands. 
under the swamp-grant is inconsistent : 


With BRIG ACU wes soles dati eee one 


- As between a homestead claimant ‘and ~ 


a transferee of the State under the 


swamp grant, a decision of the local office 


that the land is in fact not of the charac-. 


ter granted should not be disturbed in 


acquisition of the transferee’s title. the 
selection of the ieee had been finally re- 


The general provisions of the act of 


March 2,1889, restricting the sale of pub- 


cation of the special right conferred by 
the act of March 2,1855,upon States to 


locate swamp indemnity certificates on 
lands that were at.the date of said act. 
' gubject to entry at $1.25 per acre_____---2 


|. FMiumber Culture. 


See Contest; Entry; Final Pr oof. 


Timber and Stone Act... 


See Alienation; Application. 


the absence of appeal, where prior tothe... - 


lic lands at private entry to the State of | 
Missouri, did not contemplate the nullifi- 


iy ™ 


Offered lands withdrawn for the bene- _ 


fit. of a railroad grant, on subsequent 


-. restoration to the public domain fail 


within the category of ‘‘unoffered”’. 
lands, and are therefore subject to dis- 


; posal under tne ce Saweatee WesetahS ie ta Sak aaa 


744 


Page. - 


‘The presence of impr ovements on a 
tract. of land will not exclude it from dis- 


’ posal under the, if said improvements are 


not made and maintained under a bona. 


fide occupation of the land-...... ene 254 


A. protest against a timber-land- entry, 
on the ground that the land i is not subject 
to such appropriation for the reason that 
it had been previously offered at public | 
sale, states a sufficient cause of action--- 345 
Provides for the disposition of lands 
that are not, at. the time of sale, fit for 


‘cultivation on account of the timber 
thereon ____- Seema saute a eatee eae FORCE 647 | 


Toll Road. 


See. Right of Way. 


Town Lot. 


Lands laid off and offered at public § gale 


in accor dance with the provisions of the. 
- special act of March 2, 1838, establishing. 


the town of St. Marks, Fla., are thereby 
removed from the operation of the gen-. 


eral land laws, and are subject to pri- 


vate sale as provided in section 2, of said 
BCU octet econ Sera eae TRE a 15 
IN OKLAHOMA. _ 
“The right of a claimant, whose failure 


to maintain actual possession and occu- 
‘pancy is due to armed violence, will not 


be defeated by the intervening occupancy - 


of an adverse claimant who acquires 


title with notice of the defect therein.--. 31. 


As against the claim of one living in 


open adverse possession of a, another 


claimant, who has. not openly asserted - 


‘his claim, can not be heard to say that. 


said adverse occupant was in fact the - 

tenant of a third party .....:--.---------- 54 
Townsite trustees should not execute — 

deeds for fractional parts of a, but for 

the protection of separate interests there- 

in may, on joint application, deed tothe ~ 

several parties jointly the entire lot ac-. 


cording to their respective holdings . ..-. 102 


A duly verified and recorded applica- 
tion for the registration of a claim for a, 


_ ‘wherein occupancy and improvement are 
. alleged, constitutes such “paper evi- 
dence” of occupancy as the statute con- 


templates, and may be accepted for such 

purpose in the absence of any adverse 

Glaim: OT Protest -. 56555 ese eee co dses ets ees 115 
The possession of a, by a tenant is the 


- ‘possession of his lessor, and entitles the 
assignee of such lessor to a deed _____...- 121 


~The occupancy of a tenant at the time | 
ee townsite entry entitles his landlord to 


a deed to the lot so occupied... _-- Lethe eee 177. 


The survey of a townsite and approval 


of the plat effectually divests all prior 
"settlement rights asserted by lot-claim- 
ants to land that may be included in 
streets and alleys, and no authority exists 


in the trustees to deed land thus dedica- 


ted to the one USE -.-.------ Seeee waneeee 505 |. 
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Page. 
“While i itd is lawful to issue a. joint deed 
to a, for the protection of separate inter: 


ests such recognition. should not be ac- 


corded an adverse occupant whose posses- 


gion is Bete? vbrongh fraud and Vio-. . 
4: JHITNCS chalice caeh sti Rae ep snc haemo: 505 . 


An inconspicuous tales neither on a 


- corner nor line of a, is not such evidence . 


of settlement and appropriation thereof — 
as to defeat a subsequent settlement 


‘right acquired without actual notice of 


the ‘prior settlement claim.-_....-.--...-. 505 
The possessory right acquir ‘ed by the _ 
first occupant of a,is a proper subject of 
sale and transfer, and the delivery of ac- 
tual possession to the purchaser before 
the prior occupant leaves the lot renders 


’ the date of his occupancy available to the 


purchaser if he continues his occupancy 


until the date of the townsite Sain bs fe cies 649 
‘Townsite. | 


See Final Proof. 

Entries in Alaska, section 4, regula- 
tions of June 3, 1891, amended-.....--. Scie LAG 
IN OKLAHOMA. _ 

The irregular allowance of a townsite — 


entry prior to the submission of the final 
proof therefor does not make the entry 


for that reason void, but voidable only, 
and the defect being subsequently cured 


the. entry must bear the date of the orig- 
“ANGLACUON: 22 c29 ees aoe eee cay ee cna 165 


The. reservation of land for park pur- 
poses is made obligatory upon townsite 
trustees, and the occupancy of land by 
townsite settlers prior to the passage of 
said act, confers no rights upon said oc- 
cupantsas against the reservation thereof 
under a survey‘aud entry made after the 


- passage of said. act_..._----.---...--------- 190. 


The provisions of section 22, act of May 
2, 1890, contemplate the issuance of pat- 
ae for reservations within townsites 


‘directly to the municipalities, after their 
' organization as such, and not to the town- 


Bits trustees oie set Awe ea ecto dseed B67 
A. townsite patent mead to the board 


_ of trustees is not a final disposition of the . 


government title, and if'such a patent 


_ erroneously embraces lands reserved for . 


municipal uses it may be recalled for cor- 
TPOCHOM ca see Pe SOs cme once teweey 367 


Wagon-Road Grant. 


The right on the part of the govern- 
ment toinstitute suit for the recovery of 
title to lands erroneously certified on ac-_ 
count of a, exists independently of the 


-. act of March 3, 1887, which is limited to 


railroad grants, and suit for such pur- 
pose may therefore be commenced with- | 
out the preliminary demand required by 


The suit instituted by the ‘government 


under the provisions of the act of March 


2, 1889, was for the purpose of determin- 


ing whether the rights of the. company 


INDEX. 
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under its er rant had been forfeited: for 


failure tocomply with the terms thereof, 


and the decision therein adverse to the 
government does not preclude an in- 
quiry on behalf of the United States as: 


_ to.whether a specific tract was actually 


embraced in said grant__._.-.........--.-- 
' An incomplete list of lands claimed by 
a company, and filed by it for the infor- 
‘mation of the local officers, who at such 
time were not in possession of a diagram 
showing the limits of the grant, is not.a 
waiver of the company’s right to, lands 
omitted therefrom, as a list filed for such 
. purpose is notar equirement of the grant- 
. The terminal limits of a grant are ascer- 
tained by drawing a line through the ter- 
minus-of the road at right angles to the 
- general | direction of the. last eecien of 
GHG TORO <2 Jcccuis eset cee eee eer eeues 


271 


The grant to The Dalles road by the act . 


.. of February 25, 1867,is a grant in place, 


and the rights of the road thereunder 
attach on definite location See rene ee 
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While x norights are acquired as. against 
the government by settlement on land 


withdrawn in aid of a congressional 


grant, and entries of lands so reserved 


should not be allowed, yet, under the. 


withdrawal for the benefit of the Willam- 
ette Valley grant, wherein no rights to 
specific tracts. are acquired prior to se- 
lection, and entries or filings have been 


allowed, based on settlement prior to se-. | 


lection, in violation of said withdrawal, 


the Department may, in its. exercise. of - 


its supervisory authority, require the se- 
lection of other tracts, if it appears: that 
the grant can be fully satisfied from the 
remaining lands; and to this end entries 
or filings of such character may be sus- 


| pended to await the adjustment. of the 


BTAMNG S25 ded ewtewes Seegennann nae ienkees ISscee 

The departmental order, given in the 
case of Peter Clemons against the Willam- 
ette Valley company, directing. the. can- 


cellation of all entries allowed after with- - 
Taw al, WO BOG . oon le pei oe dnt es 
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